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THE  MODERN  PLEADER. 


OF  ACTIONS. 

Personal  actions  are  such  whereby  a man  claims  a Personal  «c- 
debt  or  performance  of  a personal  duty,  or  damages  in  lieu  ll0U>' 
thereof : and  likewise,  whereby  a man  claims  a satisfaction 
in  damages,  for  some  injury  done  to  his  person  or  property. 

The  Jormer  are  said  to  be  founded  on  contracts , the  latter 
upon  torts  or  wrongs.  Of  the  former  nature  are  all  actions 
upon  debt,  or  promises;  of  the  latter,  all  actions  for  tres- 
passes, nuisances,  assaults,  defamatory  words,  and  the  like. 

Real  actions,  which  concern  real  property  only,  are  such  Real  action, 
whereby  the  plaintiff'  claims  title  to  have  any  lands  or  tene- 
ments, rents,  commons,  or  other  hereditaments,  in  fee  sim- 
ple, fee  tail,  or  for  term  of  life.  By  these  actions,  formerly, 
all  disputes  concerning  real  estates  were  decided ; but  they 
are  now  generally  laid  aside,  on  account  of  the  great  nicety 
required  in  their  management,  and  the  inconvenient  length 
of  their  process,  a much  more  expeditious  method  of  trying 
titles  being  since  introduced  by  other  actions,  personal  and 
mixed. 

Mixed  actions  are  suits  partaking  of  the  nature  of  the  Mixed  actiom. 
other  two,  wherein  some  real  property  is  demanded,  also 
personal  damages  for  the  wrong  sustained.  Such  are  actions 
of  ejectment  and  waste. 

Under  these  three  heads  may  every  species  of  remedy,  by 
suit  or  actions  in  the  courts  of  common  law,  be  comprised. 

In  actions  upon  contract,  the  plaintiff  may  join  iu  the  same  of  joinder  in 
writ  different  causes  of  action  in  assumpsit,  or  in  covenant,  ,clu’‘'‘ 
debt  or  detinue,  1 Wils.  248.  and  he  may  join  debt  and  de- 
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OF  ACTIONS. 

tinue  in  the  same  writ.  2 Wits.  319.  $ Wils.  348.  1 T. 
Rep.  274. 

The  true  test  to  try  whether  two  counts  can  be  joined  in 
the  same  declaration,  is  to  consider  and  see  whether  there 
be  the  same  judgment  in  both,  and  not  whether  they  both 
require  the  same  plea;  and  wherever  there  is  the  same  judg- 
ment, they  may  well  be  joined.  Dickon  v.  Clifton.  2 Wil. 
319.  Case  for  misfeasance  and  negligence  may  be  joined 
with  trover.  Ibid.  Debt  on  an  obligation  and  a mutuatus, 
1 Wils.  230.  So  debt  and  detinue  may  be  joined,  because 
there  are  writs  in  the  register  in  which  both  are  comprised 
in  the  same  writ.  So  debt  on  a lease  and  for  clothes.  So 
debt  for  an  amercement  in  a court  leet  and  a mutuatus. 
2 Salk.  772.  But  debt  and  account,  or  debt  and  trespass,  can- 
not be  joined.  Assumpsit  and  trover  cannot  be  joined. 
Raym.  233.  3 Lev.  99. 

Hute  in  d$cIm  In  Mast  v.  C.oodson,  3 Wils.  354.  the  court  said,  that  the 
ondctt/i.niDo  ru|g  jjjj  <jown  jn  Dickon  and  Clifton  is  rather  too  large,  and 
is  not  universally  true,  though  it  may  be  one  good  rule  or 
test  among  others  to  try  this  point  by;  and  held,  that  a 
count,  founded  upon  a tort,  and  trover  may  be  well  joined. 
But  an  assumpsit  for  goods  sold,  money  lent,  &c.  cannot 
be  joined  with  a count  grounded  upon  a tort  or  misfea- 
sance, as  trover  is.  Ibid. 

Lord  Chief  Baron  Gilbert  says,  “One  reason  of  joining  ac- 
tions seems  to  be  where  the  process,  and  the  fine  upon  the 
original,  are  of  the  same  sort:”  for  in  debt  the  old  process 
was,  summons,  attachment,  and  distress,  and,  on  taking  out 
the  original,  a fine  was  paid  to  the  king,  which  was  in  pro- 
portion to  the  sum  demanded ; but  in  trespass  the  process 
was  a capias,  because  the  man  that  had  committed  the  tort, 
might  be  supposed  to  fly  from  justice.  And  in  this  action 
the  court  set  a fine  on  him  in  proportion  to  his  offence,  and 
levied  it  by  a capiatur.  1 Vent.  366.  Gilb.  C.  P.  7- 
Severn!  tres-  Several  trespasses  may  be  joined,  because  they  are  com- 
juiucd  mj>  **  prised  in  one  writ,  and  so  several  actions  on  the  case,  where 
the  case  is  of  the  same  kind,  may  be  joined ; as  an  action  for 
fraud  on  the  delivery  of  goods,  and  on  the  warranty  of  the 
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same  goods,  being  both  on  the  contract.  So  against  a com- 
mon carrier  on  the  custom  of  the  realm  and  trover.  Ld. 

Raym.  58.  1 Vent.  365.  923.  Gilb.  C.  P.  6.  Vide  9 Salk. 

636.  1 Str.  621.  2 Burr.  753.  1 Salk.  206.  Aleyn.  9. 

2 Lut.  1249.  F.  N.  B.  89. — See  an  excellent  note  by  Serjt. 

Williams  as  to  joinder  of  action,  in  2 Saund.  117.  b.  in  notis. 

Persons  who  cannot  legally  maintain  an  action  are  said  to  Per»om  »ho 
be  men  outlawed  in  an  action  or  indictment,  an  alien  born  tii'n'actlou*!" 
out  of  the  ligeance  of  the  king,  persons  convicted  upon  a writ 
of  pramunire  facias,  attainted  of  high  treason,  (formerly  pro- 
fessed in  religion ,)  or  persons  ercommunicated  by  law  of 
holy  church ; so  long  as  these  impediments  remain,  they 
cannot  maintain  a declaration.  Co.  Lit.  135.  b. 

But  all  others,  whether  men  or  women,  ideots,  lunatics, 
deaf  or  dumb,  may  maintain  a declaration.  Ibid. 

An  assignee  of  a chose  in  action,  as  of  a bond,  &c.  cannot  Assignees  or 
bring  an  action  thereon  in  his  own  name,  but  must  sue  in  tjou,u* 
the  name  of  the  person  with  whom  the  contract  was  origi- 
nally made.  In  some  cases,  however,  power  has  been  given 
by  statute  to  an  assignee  of  a chose  in  action  to  sue  thereon, 
as  in  the  case  of  bail  bonds,  &c. 

An  infant  cannot  in  general  be  sued  in  an  action  ex  con-  infants. 
tractu  except  for  necessaries,  though  he  may  be  sued  for  any 
torts  committed  by  him ; detinue  also  may  be  brought 
against  him,  1 N.  R.  140.;  but  he  may  sue,  upon  any  con- 
tract made  with  him  or  for  a tort,  either  by  his  guardian  or 
prochein  amy,  his  next  friend  who  is  not  his  guardian.  This 
prochein  amy  may  be  any  person  who  will  undertake  the  in- 
fant’s cause. 

A feme  covert  must  sue  with  her  husband  if  she  be  in-  Feme  curert, 
jured  in  her  person  or  her  property,  Salk.  119.  In  those 
cases  where  the  debt  or  cause  of  action  will  survive  to  the 
wife,  or  where  she  is  the  meritorious  cause  of  action,  the 
husband  and  wife  ought  regularly  to  join  in  the  action,  as  in 
recovering  debts  due  to  the  wife  before  marriage,  in  actions 
relating  to  her  freehold  or  inheritance,  or  injuries  done  to 
the  person  of  the  wife.  Roll.  Air.  347.  If  the  wife  be  in- 
debted before  marriage,  the  husband  is  bound  afterwards 
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to  pay  the  debt;  for  he  has  adopted  her  and  her  circum* 
stances  together;  but  they  must  be  sued  jointly.  1 Leon. 
.'512.  The  husband  and  wife  shall  both  be  sued  for  all  her 
torts  and  trespasses  during  coverture.  Co.  Lit.  133.  351.  2 
Ler.  145.  The  dippers  of  Tunbridge  Wells  joined  with  their 
husbands,  and  held  well.  2 Wils.  406.  But  in  general  the 
wife  cannot  join  in  any  action  upon  a contract  made  with 
her  during  marriage,  as  for  her  work  and.  labour,  goods 
sold,  &c.  but  the  husband  must  sue  alone.  Com.  Dig.  Bar. 
<$■  Feme.  W. 

When  she  may  A husband  who  has  abjured  the  realm,  or  who  is  ba- 
lTnut  nished,  is  thereby  civiliter  mortuus,  and  being  disabled  to 

her  husband.  sue>  or  ke  sue(j  jn  right  of  his  wife,  she  must  be  considered 
as  a feme  sole;  for  it  would  be  unreasonable  that  she  should 
be  remediless  on  her  part,  and  equally  hard  on  those  who 
had  any  demands  on  her,  that,  not  being  able  to  have  any 
redress  from  the  husband,  they  should  not  have  any  against 
her,  Co.  Lit.  133.  a. ; but  it  has  been  decided,  that  a feme 
covert,  living  apart  from  her  husband  with  a separate  main- 
tenance, cannot  be  sued  alone  upon  any  contract  made  with 
her  after  the  separation,  8 T.  R.  545.;  and  it  should  seem 
from  that  case,  that  the  husband  would  not  be  liable  under 
such  circumstances,  but  that  the  party  giving  the  wife  cre- 
dit does  so  at  his  own  risk. 

Oupt’o l By  the  common  law  the  wife  of  the  king  of  England  is 

an  exempt  person  from  the  king,  and  may  sue  and  be  sued 
without  the  king;  for  the  wisdom  of  the  common  law  would 
not  have  the  king,  whose  care  is  for  the  public,  to  be  trou- 
bled and  disquieted  for  such  private  and  petty  causes,  there- 
fore she  is  to  sue  and  be  sued  as  a feme  sole.  Co.  Lit. 


1S3.  a. 

F.xccuton.  Executors,  when  they  sue,  are  ail  to  be  named ; but  when 
an  action  is  to  be  brought  against  them,  it  may  be  only 
against  such  as  have  administered. 

Tenant*  in  In  real  actions,  and  in  actions  also  that  are  mixed  with 
t uni  .nun . tjie  tenants  in  common  shall  sever  in  action,  be- 

cause they  have  several  freeholds,  and  claim  by  several  ti- 
tles, Co.  Lit.  195.  b.;  but  in  personal  actions  they  shall  sue 
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jointly  in  all  their  names  for  trespass  or  for  offences  which 
concern  their  tenements  in  common,  and  shall  recover  joint- 
ly. Ibid.  198.  a.  Joint  tenants  of  lands  or  partners  in  goods,  j„iut  tenant*. 
&c.  must  jointly  implead,  and  jointly  be  impleaded  by 
others.  Ibid.  180.  b. 

Divers  persons  may  have  trespass  jointly  for  goods  taken  joimierof 
from  them,  of  which  they  were  jointly  possessed;  but  in  l'crso"3- 
battery  or  personal  trespass,  they  ought  to  separate.  Nor 
can  two  plaintiffs  sue  in  one  action  for  several  causes,  though 
the  causesare  of  the  same  kind;  and  two  persons  may  not 
join  in  one  writ  to  sue  on  two  bonds  for  a debt  due  to  them 
separate  and  apart,  or  sue  one  man  for  a trespass  done  to 
them  severally.  But  one  plaintiff  may  join  two  debts  due 
to  him  from  one  defendant,  as  debt  upon  two  bonds,  &c. 

1 Vent.  366.  1 Salk.  10. 

If  one  trespass  be  committed  by  divers  persons,  the  plain-  if  tmpiu*  be 
tiff  may  make  it  joint  or  several,  as  he  pleases;  and  if  they  bT 

be  sued  in  one  action,  they  may  sever  in  pleas  and  issues. 

But  a release  to  one  is  a release  to  all. 

In  all  actions  upon  contracts,  if  too  many  or  too  few  per-  Connegurnre* 
sons  are  made  plaintiffs,  or  too  many  are  made  defendants,  iu 
the  defendant  may  demur,  move  in  arrest  of  judgment,  or  p»r'ie»io»c- 

J o * tiona  upon 

bring  a writ  of  error;  if  the  objection  appear  upon  the  face  contracm. 
of  the  pleadings,  or  if  the  objection  do  not  appear  upon  the 
pleadings,  the  plaintiff  will  be  nonsuited:  there  is,  how- 
ever, an  exception  to  this  rule,  when  some  only  of  several 
co-executors  or  co-administrators  bring  the  action ; for  in 
that  case  the  objection  can  only  be  taken  by  plea  in  abate- 
ment. If  any  persons  be  omitted,  who  should  have  been 
made  co-defendants  in  actions  upon  contracts,  the  objec- 
tion can  only  be  taken  by  plea  in  abatement.  1 Sauna'. 

291.  n.  4. 

In  actions  for  torts,  if  too  many  persons  be  made  plain-  Upon  tori*, 
tiffs,  and  the  objection  appear  upon  the  face  of  the  plead- 
ings, the  defendant  may  demur,  move  in  arrest  of  judgment, 
or  bring  a writ  of  error,  2 Sound.  116.  a.  2.;  but  if  too  few 
persons  be  made  plaintiffs,  the  objection  can  only  be  taken 
by  plea  in  abatement.  1 Sound.  291.9. 
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If  several  persons  be  made  co-defendants,  where  the  tort 
could  not  in  point  of  law  be  joint,  they  may  demur;  and  if  a 
verdict  be  taken  against  them  all,  they  may  move  in  arrest 
of  judgment,  or  support  a writ  of  error,  2 Sound.  117.  b.  a.; 
but  the  objection  may  be  aided  by  taking  a verdict  against 
one  only.  In  other  cases,  where,  in  point  of  law,  the  tort 
might  be  committed  by  several  jointly,  the  joinder  of  more 
persons  than  were  liable,  or  the  non-joinder  of  some  who 
were  jointly  liable,  will  be  no  ground  of  objection.  S East, 
62.  1 Sound.  291. 
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OF  PLEAS  AND  PLEADING. 


THE  pleadings  are  the  mutual  altercations  between  the  Pleadings, 
plaintiff  and  defendant,  when  put  into  a proper  and  legal 
form,  and  are  in  strictness  no  more  than  the  setting  forth  of 
those  facts,  which  in  law  shew  the  justness  of  the  demand 
made  by  the  plaintiff,  or  the  discharge  and  defence  made  by 
the  defendant,  and  need  no  further  certainty  than  is  suffi- 
cient to  reduce  the  matter  in  litigation  to  a single  point,  so 
that  a trial  may  be  had  thereon  with  certainty  and  clear- 
ness. 

There  are  two  parts  of  pleadings,  viz.  Tegular,  and  irregu-  Parts  of 
lar,  or  collateral.  The  regular  parts  are,  1.  The  count  or  t‘lcad,"g' 
declaration.  2.  Bar  or  plea.  3.  Replication.  4.  Rejoinder. 

5. Surrejoinder.  6.  Rebutter.  7-  Surrebutter.  And  if  issue  be  not 
joined  upon  any  of  these,  or  mis-joined,  or  any  of  the  plead, 
ings  have  been  ill  or  vicious,  or  part  of  the  matter  contaiued 
in  the  plaintiff's  suit  is  omitted  to  be  answered,  the  court 
will  award,  8.  a Repleader.  Of  these,  those  by  which  the 
plaintiff  prosecutes  his  suit,  are,  1.  Declaration.  2.  Repli- 
cation. 3.  Surrejoinder.  4.  Surrebutter.  And  the  pleadings 
made  use  of  by  the  adverse  party  for  his  defence  are,  1. 

Bar  or  plea.  2.  Rejoinder.  3.  Rebutter;  and  as  the  court 
may  award,  4.  Repleader. 

The  irregular  or  collateral  parts  are,  1.  Demurrers  to  any 
part  of  the  pleadings  above  mentioned.  Or,  2.  Demurrers  upon 
evidence  given  at  trials.  3.  Picas  to  entries  of  tcrits  of  scire 
facias.  4.  Bill  of  exceptions  to  verdicts.  5.  Pleas  to  en- 
tries qf  writs  of  error. 

OF  THE  DECLARATION. 

After  the  voluntary  or  forced  appearance  of  the  defen- 
dant in  court,  the  first  thing  in  pleading  is  the  plaintiffs 
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count  or  declaration;  in  which  he  sets  forth  the  causes  of 
his  complaint  particularly,  and  thereby  explains  his  writ  in 
such  a manner,  that  it  may  clearly  appear  to  the  court,  that 
he  has  a good  and  sudicicnt  cause  of  action,  upon  which  a 
right, judgment  may  be  given,  in  case  the  defendant  should 
not  be  able  to  make  a proper  answer  thereto. 

The  parts  of  a declaration  are, 

lft.  The  Title  of  the  Court  and  of  the  Term. 

Where  the  proceedings  are  in  the  King’s  Bench  by  origi- 
nal, or  in  the  Common  Pleas,  or  the  Exchequer,  the  decla- 
ration is  entitled  of  the  court  in  which  the  proceedings  are, 
as  “ In  the  King’s  Bench,”  “ In  the  Common  Pleas,”  “ In 
the  Exchequer.”  But  where  the  proceeding^  are  in  the 
King's  Bench  by  bill,  the  declaration  is  entitled  with  the 
names  of  the  chief  clerks  of  that  court,  now  “ Law  and 
Markham.”  , 

The  declaration  must  be  entitled  of  the  term  in  which 
the  writ,  upon  which  the  defendant  is  brought  into  court, 
is  returnable,  though  in  certain  cases,  according  to  the  prac- 
tice of  the  court,  the  declaration  needs  not  be  tiled  until 
the  next  term,  3 T.  R.  624.  But  where  there  are  two  de- 
fendants, and  one  of  them  cannot  be  arrested  or  served  un- 
til after  the  return  of  the  writ,  but  is  afterwards  brought 
into  court  by  'virtue  of  an  alias  returnable  in  a subsequent 
term,  the  declaration  against  both  should  be  entitled  of  the 
term  in  which  the  last  writ  was  returnable,  1 Wils.  242. 
3 T.  R.  627.;  and  where  one  of  two  defendants  is  outlawed, 
the  declaration  should  be  entitled  of  some  day  in  term  sub- 
sequent to  the  completion  of  the  outlawry.  1 East,  133. 
Declarations  are  usually  entitled  of  the  term  generally  ; but 
if  it  appear  upon  the  face  of  the  declaration,  that  the  cause 
of  action  arose  after  the  first  day  of  term,  it  will  be  bad 
upon  demurrer,  or  in  arrest  of  judgment,  as  the  general  ti- 
tle refers  to  the^rit  day  of  the  term,  and  it  would  therefore 
appear  that  the  action  was  commenced  before  the  cause  of 
it  accrued ; in  such  a case  the  declaration  should  be  speci~ 
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ally  entitled  of  some  day  in  the  term  subsequent  to  the  ac- 
cruing of  the  cause  of  action.  If  the  cause  of  action  arose 
on  the  1st  day  of  the  term  it  is  sufficient  to  entitle  the  de- 
claration of  the  term  generally.  1 T.  R.  116.  The  court, 
however,  will  amend  an  improper  title  of  the  term  in  a de- 
claration at  the  instance  either  of  the  plaintiff  or  of  the  de- 
fendant, upon  proper  affidavits  of  the  facts.  1 IFi/r.  78. 

7 T.  R.  474.  1 Stra.  638.  1 East,  133. 


2 dly.  The  Venue. 

Where  the  cause  of  action  is  such  as  could  only  have  Local, 
arisen  in  a particular  county,  the  venue  is  local  and  must  be 
laid  therein.  This  is  the  case  in  all  actions  real  or  mixed, 
or  for  trespass  or  torts  to  real  property ; also  where  the  ac- 
tion depends  upon  privity  of  estate  and  not  upon  privity  of 
contract,  as  in  an  action  of  debt  by  the  assignee,  or  the  devi- 
see, of  the  lessor  against  the  lessee,  1 Wtls.  165.  IV.  Jon.  53. 
or  by  the  lessor  or  his  personal  representatives  against  the 
assignee  of  the  U ssee,  or  against  the  executor  of  the  lessee 
in  the  debet  and  detinet,  6 Mod.  194.  7 T.R.  583.  2 Lev.  80. 
or  in  covenant  by  the  grantee  of  the  reversion  against  the 
assignee  of  the  lessee,  1 Salk.  80.  the  action  is  local,  and  the 
venue  must  be  laid  in  the  county  where  the  estate  lies.  Ac- 
tions of  debt  upon  record  or  scire  facias,  upon  recogni- 
zances of  bail,  are  local  and  must  be  laid  in  tbe  county 
where  the  record  is.  Skin.  44.  Hob.  196. 

There  are  also  some  actions  of  a transitory  nature,  wherein  In  »ction«  on 
the  venue  must  be  laid  in  a particular  county  by  the  ex-  - 

press  directions  of  the  legislature.  Such  are  all  actions  upon 
penal  statutes,  21  Jac.  1.  c.  4.  s.  2.  and  actions  upon  the 
case,  ortrespass  against  justices  of  peace,  mayors  or  bailiffs, 
or  cities  or  towns  corporate,  headboroughs,  portreves,  con- 
stables, tithingmen,  churchwardens,  &c.  or  other  persons 
acting  in  their  aid  and  assistance,  or  by  their  command,  fpr 
any  thing  done  in  their  official  capacity,  21  Jac.  1.  c.  12.  s.  5. ; 
and  also  actions  against  any  person  or  persons  for  any 
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Transitory- 


Statement  of 
▼euue. 


thing  done  by  an  officer  or  officers  of  the  excise  or  customs, 
24  Geo.  3.  sess.  2.c.  47.  8.  35.  or  others  acting  in  his  or  their 
aid,  in  execution  or  by  reason  of  his  or  their  office.  So  ac- 
tions against  persons  acting  under  the  highway  acts,  13  Geo. 
3.  c.78.  s.  31.  or  the  turnpike  acts,  13  Geo.  3.  c.  84.  s.  85.  or 
the  militia  act,  42  Geo.  3.  c.  1)0.  s.  178.  In  these  actions,  the 
venue,  by  various  acts  of  parliament,  must  be  laid  in  the 
county  where  the  facts  were  committed,  and  not  elsewhere. 

In  personal  actions,  as  assumpsit,  debt  upon  bond  or  mu- 
tuatus,  4rc.  detinue,  assault,  deceit,  trover,  account,  slander, 
and  the  like,  for  rent  founded  on  the  privity  of  contract,  as 
in  debt  by  the  lessee,  or  his  executor  in  the  detinet  only, 
2 Str.  770.  Gilb.  C.  P.  91.  or  in  covenant  by  the  lessor, 
or  grantee  of  the  reversion,  against  the  lessee,  2 Lev.  154. 
1 Wils.  165.  the  action  is  transitory,  and  the  venue  may  be 
laid  in  any  county  at  the  option  of  the  plaintiff,  subject  to 
its  being  changed  to  the  very  county  where  the  action  arose. 
So  against  a sheriff  for  a false  return,  1 Wils.  136.  or  against 
sheriffs  and  other  officers  for  escapes.  1 Wils.  336.  If  a 
personal  action  be  founded  upon  a thing  done  out  of  the 
realm,  it  may  be  brought  in  any  county.  Salic.  660.  So 
on  a bond  dated  abroad.  Covrp.  178. 

If  an  action  be  founded  on  two  circumstances,  both  ma- 
terial to  the  maintenance  of  the  action,  the  venue  may  be 
laid  in  either  county.  7 Co.  2.  Salk. 669.  Hob.  209.  1 Lev. 
114. 

The  county  in  tvhich  the  action  is  brought  is  always 
stated  in  the  margin  of  the  declaration,  thus,  “ Middlesex  (to 
wit)’’  and  it  is  to  be  observed,  that  if  no  venue  be  laid  in  the 
body  of  the  declaration,  or  where  a place  or  parish  only  is 
inserted  without  a county,  or  if  a wrong  county  be  men- 
tioned, reference  will  be  had  to  the  county  named  in  the 
margin,  and  the  declaration  will  suffice;  and  on  the  other 
hand,  where  a proper  venue  is  laid  in  the  body  of  the  decla- 
ration, the  word  in  the  margin,  though  wrong,  will  not  vi- 
tiate it.  The  county  in  the  margin  will  help  but  not  hurt. 
Barnes,  483.  3 T.  R.  387. 

In  actions  by  original,  the  venue  in  the  King’s  Bench 
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should  be  laid  in  the  declaration,  in  the  county  where  the  when  the  re- 
writ was  brought,  or  the  proceedings  will  be  set  aside  for 
irregularity,  and  the  plaintiff'  will  lose  his  bail,  Barnes,  116.  “S"c  wUh  ,he 
3 Lev.  235.;  but  if  in  the  Common  Pleas,  where  a defen- 
dant is  arrested  by  virtue  of  a Cap.  ad  Resp.  in  one  county, 
and  bail  shall  be  put  in  thereupon,  the  plaintiff  may  never- 
theless declare  in  another  county  without  waiving  his  bail. 

K.  St.  22  Geo.  3. 


3 dly.  The  Commencement. 


In  actions  in  the  King’s  Bench,  by  original,  or  in  the  when  the 

— words  “ sura- 


Common  Pleas,  the  defendant  is  stated  to  have  been  monlV  or” 
“summoned”  or  “attached”  “to  answer  the  plaintiff,” 
as  the  nature  of  the  original  may  be.  In  account,  cove- 
nant, debt,  annuity,  detinue,  and  replevin,  where  the  ori- 
ginal is  a summons,  the  defendant  is  stated  in  the  decla- 
ration to  have  been  summoned  to  answer  the  plaintiff;  but 
in  actions  of  assumpsit,  case,  trespass,  and  ejectment,  the 
original  is  an  attachment,  and  the  defendant  is  stated  in  the 
declaration  to  have  been  attached  to  answer  the  plaintiff.— 

See  the  Forms,  post. 

Formerly,  when  the  proceedings  were  by  original,  in  the  At  to  recitioj 
King’s  Bench  or  Common  Pleas,  it  was  usual  to  recite  the  ,„h'tor'siu*1 
writ  at  large  in  the  declaration,  but  it  is  now  considered 
unnecessary,  in  any  action,  to  recite  the  original,  it  being 
sufficient  merely  to  mention  the  nature  of  the  action,  as — 

“ John  Denn  was  attached  to  answer  Richard  Fenn  of  a 
plea  of  trespass  on  the  case;”  and  though  it  is  usual  in  ac- 
tions of  trespass  ti  et  armis,  commenced  by  original  in  K.  B. 


or  C.  P.  to  recite  the  writ,  there  is  no  doubt  but  that  it 
would  now  be  sufficient  to  state  in  the  declaration  that  the 
defendant  “ was  attached  to  answer  the  plaintiff  in  a plea  of 
trespass,"  without  setting  forth  the  writ.  1 Sound.  318.  a. 
in  notis. 

Where  the  proceedings  are  in  the  King’s  Bench  by  bill,  in  K.  B.by 
the  declaration  must  state  the  defendant  to  be  in  the  cus-  b‘"' 
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Against  pri- 
soners. 


In  the  Exche- 
quer. 


By  particular 
persons. 


Misnomer- 


tody  of  the  marshal,  (see  Form,  post.)  except  where  the  ac- 
tion is  brought  in  Middlesex,  in  which  case  the  allegation 
is  unnecessary:  and  now,  by  the  4 and  5 W.  and  M.  c.  21. 
s.  3.  in  all  declarations  against  a prisoner,  detained  in  pri- 
son by  virtue  of  any  writ  or  process  to  be  issued  out  of  the 
court  of  King’s  Bench,  it  shall  be  alleged  in  custody  of  what 
sheriff,  bailiff,  or  steward  of  any  franchise,  such  prisoner 
shall  be  at  the  time  of  such  declaration,  by  virtue  of  the 
process  of  the  said  court,  at  the  suit  of  the  plaintiffs,  which 
shall  be  as  effectual  as  if  the  defendant  were  alleged  to  be 
in  the  custody  of  the  marshal,  (see  Form,  post.)  Before 
this  statute,  if  defendant  were  arrested  in  the  country,  and 
there  detained,  he  must  have  been  removed  to  the  King’s 
Bench  by  hab.  corp.  before  the  plaintiff  could  declare,  1 T. 

R.  192.  This  statute  does  not  extend  to  actions  by  ori- 
ginal, or  in  the  Common  Pleas,  or  the  Exchequer. 

In  the  Exchequer  the  plaintiff  is  stated  to  be  “ a debtor 
to  our  sovereign  lord  the  now  king,”  (see  Form,  post).  This 
allegation  is  necessary,  in  order  that  it  may  appear  that  the 
court  has  jurisdiction.  Bac.  Ah.  tit.  Court  of  Exchequer  (B). 

If  the  action  be  brought  by  or  against  particular  persons, 
as  assignees,  executors,  &c.  the  special  character  in  which 
they  sue,  or  are  sued,  should  be  set  forth  at  the  commence- 
ment of  the  declaration;  and  in  actions  against  altornies 
they  should  be  stated  to  be  “ present  in  court;”  and  in  ac- 
tions against  peers  or  members  of  parliament,  their  privi- 
lege should  be  stated  (see  Forms,  post.)  And  where  the 
process  is  to  answer  the  plaintiff  specially,  as  “ qui  tarn"  or  , 
“ as  executor,”  &c.  the  declaration  must  follow  the  process ; 
and  the  plaintiff  cannot  declare  generally,  nor  in  a different 
character  from  that  mentioned  in  the  writ,  4 Burr.  2417. 
Barnes,  494.  but  upon  common  process  not  bailable  to  an- 
swer the  plaintiff  generally,  and  without  specifying  the 
character  or  right  in  which  he  sues,  the  plaintiff  may  declare 
in  a special  character,  as  “ qui  tam ,”  or  “ as  executor,” 
See.;  as  the  demand  is  not  thereby  enlarged,  but  rather 
narrowed.  Stra.  1232.  3 Hi/s.  141.  1 Bos.  $ Pul.  383.  n.  b. 

If  the  name  of  the  plaintiff  be  mistaled  in  the  process. 
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the  declaration  should  be  in  the  right  name  of  the  plaintiff, 
stating  the  error  in  the  process  thus — “ A.  B.  at  whose  suit 
by  the  name  of  E.  B.,  C.  D.  was  served  with  prbcess,”  or 
“ arrested  in  this  suit,  complains,”  &c.  If  the  name  of  the 
defendant  be  mistated  in  the  process,  and  he  should  appear 
by  such  wrong  name,  he  cannot  plead  the  misnomer  in 
abatement,  and  the  plaintiff  may  declare  against  him  by  the 
wrong  name;  and  should  the  defendant  appear  by  his  right 
name,  the  plaintiff  may  declare  against  him  by  the  name  in 
which  he  appears,  stating  him  to  have  been  arrested  or 
served  with  process  by  the  wrong  name,  3 T.  R.  6.  1 Bos.  $ 
Pull.Qio.-,  but  it  has  been  decided,  that  if  a defendant  be 
served  with  a writ,  by  a wrong  Christian  name  of  William, 
and  do  not  appear  to  it,  the  plaintiff  cannot  fde  common 
bail  for  him  in  his  right  name  of  Edward,  adding  “ sued  by 
by  the  name  of  William,”  nor  declare  against  him  de  bene 
esse  in  that  form;  and  the  proceedings  were  set  aside  for 
irregularity  after  interlocutory  judgment  signed  for  want  of 
a plea,  11  East,  225.;  but  it  has  been  decided,  that  if  a de- 
fendant be  served  with  process  by  a wrong  Christian  name, 
and  afterwards  the  plaintiff  enter  an  appearance  for  him, 
and  serve  him  with  notice  of  declaration  in  his  right  name, 
and  proceed  to  judgment  and  execution,  the  court  will  not 
set  aside  the  proceedings  for  irregularity,  merely  on  the 
ground  that  the  defendant  never  appeared,  because  he  ought 
to  have  pleaded  the  misnomer  in  abatement.  3 East,  1G7. 
Where  process  has  been  issued  against  a defendant  by  a 
wrong  name  the  mistake  may  be  cured  by  amending  the 
writ,  if  there  be  any  thing  to  amend  by,  and  then  declar- 
ing against  the  defendant  by  his  right  name,  as  where  the 
defendant  has  been  properly  named  in  the  affidavit  to  hold 
to  bail,  but  has  been  misnamed  in  the  process.  2 Bos.  4' 
Pul.  109.  But  if  plaintiff  declare  against  the  defendant  by 
his  right  name,  with  an  alias  of  the  name  he  is  sued  by,  as 
“ Jonathan  otherwise  John  Soans,”  the  defendant  may 
plead  in  abatement,  though  he  cannot  demur  to  the  decla- 
ration. Wilks,  554.  3 Last,  111. 
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Of  the  time 
when  tlie  facts 
stated  hap- 
pened. 


4 thly.  Statement  of  Cause  of  Action. 

This  necessarily  depends  so  much  upon  the  nature  of 
each  particular  case,  and  varies  so  much  according  to  the 
form  of  the  action  that  may  be  brought,  that  it  would  ex- 
tend this  treatise  to  a much  greater  length  than  is  suitable 
to  the  intention  of  the  present  work,  were  the  particular  re- 
quisites of  the  declaration  to  be  given  in  every  form  of  ac- 
tion, and  under  a great  variety  of  circumstances;  it  will, 
therefore,  perhaps,  be  considered  sufficient  to  refer  the 
reader  to  the  precedents  given  in  the  subsequent  part  of  the 
work,  and  to  mention  some  of  those  general  requisites 
which  are  necessary  in  the  statement  of  the  cause  of  action 
in  the  declaration,  particularly  with  reference  to  actions 
upon  contracts. 

In  all  personal  actions  a time  should  be  stated  in  the  de- 
claration when  every  material  fact  took  place.  It  is  not, 
however,  in  general  necessary  that  the  precise  time  should  be 
stated,  unless  it  constitute  a material  part  of  the  subject  mat- 
ter declared  upon;  as  where  an  usurious  contract  is  slated, 
or  where  the  precise  date  of  a deed,  bill  of  exchange,  &c.  is 
averred.  A deed,  however,  may  in  pleading  be  stated  to 
have  been  made  on  a day  different  from  that  on  which  it 
bears  date,  but  the  words  “ bearing  date”  must  be  omitted. 
4 East,  447.  But  in  assumpsit,  or  debt  upon  a parol  con- 
tract, where  the  time  of  making  it  is  only  alleged  for  form, 
the  plaintiff  may  prove  the  contract  to  have  been  made  at 
any  other  time,  % Stra.  80G.;  and  when  performance  of  a 
contract  is  averred,  it  does  not  seem  to  be  necessary  that 
any  particular  day  should  be  stated,  unless  the  exact  time 
be  material.  Cro.  Elis.  880.  Where  the  time  is  stated  in 
one  sentence  of  a declaration  wherein  a fact  is  stated,  but 
omitted  in  other  sentences  wherein  other  facts  are  also 
stated,  the  declaration  will  nevertheless  be  good,  if  the  sen- 
tences, wherein  the  statement  of  the  time  is  omitted,  be 
connected  with  that  wherein  the  time  is  stated  by  the  cou- 
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junction  “ and,”  as  the  time  though  only  once  alleged,  will 
be  intended  to  apply  to  each  fact.  Com.  Dig.  Pleader,  c.  19. 

C Vo.  Jac.  443.  Whenever  it  is  necessary  to  state  a venue, 
time  must  also  be  mentioned.  5 T.  R.  6'20. 

It  is  necessary  that  every  material  and  traversable  fact  al-  Of  ibe  place 
leged  in  the  declaration,  should  be  stated  with  a venue,  or 
Cow.  Dig.  Pleader,  c.  20.;  but  many  of  the  niceties  required 
by  the  old  law  in  stating  venues  have  been  abolished  since  the 
stat.  4 Ann.  c.  19.  s.  6.  has  directed  that  the  jury  shall  come 
de  corpore  comitatus,  and  not  as  formerly,  de  vicineto.  It 
therefore  now  seems  to  be  sufficient  even  in  local  actions, 

(except  replevin,)  that  the  proper  county  be  stated  as  venue. 

2 East,  503.  If  the  situation  of  the  land,  &c.  be  unnecessa- 
rily described  in  actions,  though  not  local,  the  plaintiff  will 
be  bound  to  prove  the  land,  &c.  to  be  situated  precisely  as 
described.  Where  several  facts  are  stated  with  a venue  only 
to  the  first,  but  the  sentences  in  which  they  are  mentioned 
are  united  by  the  conjunction  “ and,  ” the  venue  will  be  in- 
tended to  apply  to  all  the  facts,  1 Sound.  229.  n.  2.  Negative 
allegations  and  matter  not  traversable,  do  not  require  a 
venue.  Com.  Dig.  tit.  Pleader,  c.  20.  5 T.  R.  616. 

In  personal  actions  it  is  seldom  necessary  to  state  a title  Wb«  »utc- 
spccially  in  the  declaration,  for  damages  are  the  gist  of  or  ri-htnun- 
these  actions  and  title  only  matter  of  inducement,  10  Co.  59.  n*ce“*ry’ 
b.\  and  it  is  a general  rule  therein  that  possession  is  suffi- 
cient evidence  against  a wrong  doer,  as  in  trespass,  quare 
clausum  fregit,  4'C.  2 Bulst.  288;  so  in  action  on  the  case 
for  a nuisance  to  the  plaintiffs  house,  &c.  it  is  sufficient  for 
the  plaintiff  in  his  declaration  to  state  generally  that  he  was 
lawfully  possessed  of  the  house  or  other  property  affected  by 
the  injury  complained  of.  1 Roll.  Rep.  393. 

In  actions  upon  the  case  for  a breach  of  duty,  the  declara- 
tion should  state  the  nature  of  the  duty  to  be  performed  by 
the  defendant,  which  is  founded  on  the  general  obligation 
of  law,  the  defendant’s  particular  situation,  or  some  contract 
or  agreement  between  the  parties.  Where  the  defendant  is 
liable  of  common  right,  as  to  repair  a wall,  for  preventing 
damage  to  his  neighbour,  it  is  not  necessary  for  the  plain- 
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tiff  to  shew  a title  in  his  declaration,  or  the  special 
ground  of  the  defendant’s  liability.  1 Salk.  2 2,360.  6 Mud. 
3U.S.C. 


Certainty  in 
statement  of 
the  consider*- 
lion,  &c. 


The  declaration  must  be  plain  and  certnin,  ami  suffi- 
ciently shew  the  validity  of  the  plaintiff’s  demand ; and  there- 
fore in  actions  upon  contracts,  the  consideration  of  the  con- 
tract must  be  fully  stated  as  well  as  the  contract  itself,  and 
in  general  the  introduction  of  the  word  “certain,"  is  of  no 
avail;  thus  a declaration  in  debt  for  money  due,  “ upon  a 
certain  bond,"  is  insufficient,  1 Bus.  &f  Pul.  100;  or  in  as- 
sumpsit for  wages,  a statement  that  the  consideration  was, 
that  the  plaintiff'  would  go  “ a certain  voyage,”  without 
further  describing  it,  would  be  bad  for  the  uncertainty. 
2 Bus.  4r  Pul.  ISO*  So  in  trespass  a declaration  stating  the 
defendant  to  have  taken  “ certain  goods  and  chattels"  of 
the  plaintiff,  without  more  description  of  them,  would  be 
too  general,  2 Ld.  Raym.  1410.;  but  trespass  for  taking 
divers  quantities  of  china  ware  was  held  sufficient.  Barnes , 
276.  The  want  of  a sufficient  certainty  is,  however,  gene- 
rally aided  by  a verdict,  1 New  Rep.  172.  2 Sound.  74.  6.; 
or  by  the  defendant’s  pleading  to  the  declaration.  2 Sound. 


74.  b. 


statement  of  In  actions  upon  contracts,  wherein  performance  thereof 
■nre^frnndi- on  tl'e  part  of  the  defendant  is  in  consideration  of  something 
dent  1*reCC'  t0  previously  performed  by  the  plaintiff  usually  called  a 
condition  precedent,  it  is  necessary  for  the  plaintiff,  in  his 
declaration,  either  to  aver  his  performance  of  the  condition 
precedent,  or  to  shew  some  circumstances  which,  in  point 
of  law,  excuse  him  from  the  performance  thereof,  as  by 
shewing  that  the  defendant  prevented  his  performance,  or 
discharged  him  therefrom ; arid  if  a contract  contain  mu- 
tual conditions,  which  are  to  be  performed  at  the  same  time, 
it  is  necessary  for  the  plaintiff  in  his  declaration,  to  aver 
that  he  was  ready  and  willing,  and  offered  to  perform  his 
part  of  the  contract.  See  2 Doug.  684.  The  omission  of 
an  averment  of  the  performance  of  a condition  precedent  or 
of  an  excuse  for  the  nou-performance  thereof  is  fatal  on  de- 
murrer, or  after  judgment  by  default  upon  writ  of  error. 
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though  in  some  cases  the  defect  will  be  aided  by  a verdict. 

1 Sound.  228.  b. 

An  averment  may  be  made  by  any  words  which  shew  Averment, 
the  matter  to  be  as  stated  ; as,  “and  the  plaintiff  avers  that, 

&e.”  or  “ in  fact  saith  that,  &c.”  or  “ although,”  or  “ be- 
cause,” or  “ with  this,  that,”  &c. 

Where  the  contract  is  to  pay  a collateral  sum  upon  re-  'vb<'"  rf'iuc*1 
quest,  then  the  request  being  parcel  of  the  contract,  and  as  it  stated, 
wereacondition  precedent,  ought  tobespecially  alleged  with 
the  time  and  place  of  making  it,  Com.  Dig.  tit.  Pleader,  c.69. 

X Sound.  S3.  (2)  and  see  2 //.  Blue.  131.5  T.  R.  409.;  but 
wherethecontract  isfounded  upon  a precedent  debt  or  duty, 
as  in  the  case  of  a bond  or  for  money  lent,  &c.  I Sound.  32.; 
v or  it  is  for  the  payment  of  a collateral  sum  on  a day  certain, 

Owen,  109.;  or  otherwise  than  upon  request,  1 Lutw.  231.; 
orthedebtorduty  arises  immediately  upon  the  performance 
of  the  consideration,  1 Sir.  88.;  there  it  is  not  necessary  to 
allege  a special  request,  but  licet  scepius  requisitus  is  suffi- 
cient: which  is  only  a form  of  pleading,  and  if  it  be  omitted 
does  not  vitiate  the  declaration.  PI. Com.  128.6.  Hard.  38,72. 

1 B.  St  P.  59,  (X).  and  see  2 Sound.  118.  (3)  123.  (4.)  When- 
ever it  is  essential  to  the  support  of  the  action  that  a re- 
quest should  be  stated,  thecommon  form  of  “although  often 
requested  so  to  do,”  is  not  sufficient,  and  the  request  must 
be  specially  stated  with  time  and  venue.  5 T.  R.  409. 

Where  the  matter  alleged  iie3  more  properly  in  the  know-  When  notice 
ledge  of  the  plaintiff  than  of  the  defendant,  there  the  deela- 
ration  ought  to  shew,  that  notice  was  given  to  the  defen- siveu- 
dant.  Hard.  42.  and  see  16  Vin.  Abr.  til.  Notice , 5 T.  R.  621. ; 
as  where  the  defendant  promises  to  give  the  plaintiff  so 
much  for  a commodity  as  it  is  worth,  or  as  any  other  had 
given  him  for  the  like,  or  to  give  so  much  for  every  piece 
of  cloth  the  plaintiff  should  buy,  or  to  pay  the  plaintiff 
what  damages  he  had  sustained  by  a battery,  or  to  pay  the 
plainti ff*s  cost  of  suit.  Com.  Dig.  tit.  Plead,  c.  74.  And 
when  notice  is  necessary,  it  ought  to  appear  that  it  was 
given  in  due  time  and  to  a proper  person.  But  where  the 
matter  does  not  Ife  more  properly  in  the  knowledge  of  the 
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plaintifT  than  of  the  defendant,  no  notice  is  requisite,  Hard. 
42.  and  see  1 Sound.  117.  (2.);  as  in  debt  upon  an  obligation 
conditioned  to  perform  an  award,  the  notice  of  the  award 
need  not  be  alleged,  because  the  defendant  may  take  notice 
of  it  ns  well  as  the  plaintiff.  So  if  upon  a treaty  of  mar- 
riage, a promise  be  made  to  the  father  of  the  daughter  by 
the  father  of  the  son,  to  pay  the  daughter  100/.  after  the 
death  of  the  son ; if  she  survive  and  the  son  die,  an  action 
may  be  brought  upon  this  promise,  and  notice  need  not  be 
given  to  the  defendant  of  the  death  of  the  son.  1 Bos.  Sf 
Pul. 625.  So  on  apromiselo  pay  so  much  money  on  the  full 
age  oL  an  infant,  notice  of  his  attaining  that  age  need  not 
be  given,  because  it  is  as  notorious  to  the  one  as  to  the 
other.  And  in  an  action  on  a promissory  note  by  the  en- 
dorsee against  the  drawer,  notice  of  the  endorsement  need 
not  be  averred. 

Of  tu« breach.  In  all  actions  upon  contracts,  a breach  thereof  must  be 
stated  in  the  declaration,  Com.  Dig.  Pleader,  c.  44. ; and  it 
is  either  in  the  negative  that  the 'defendant  has  not  done,  or 
procured  to  be  done,  something  which  he  contracted  to 
do,  or  that  it  has  not  been  done  in  a proper  manner;  or  it  is 
in  the  affirmative,  that  lie  has  done,  or  suffered  to  be  done, 
something  which  he  contracted  not  to  do,  or  that  he  has  de- 
ceived the  plaintiff,  where  the  action  is  brought  upon  a war- 
ranty. When  the  special  count  in  assumpsit  is  merely  for 
a money  demand,  as  upon  a bill  of  exchange  or  promissory 
note,  and  the  common  money  counts  are  added,  the  usual 
breach  at  the  conclusion  of  the  declaration,  stating  the  re- 
quest to  pay  to  have  been  after  the  money  mentioned  in  the 
special  count  appears  to  be  due,  is  sufficient.  But  in  cases 
where  the  breach  of  the  contract  is  not  merely  the  non- 
payment of  money,  a breach  should  be  assigned  in  each  of 
the  special  counts,  in  the  words  of  the  contract  itself,  or  in 
equivalent  words;  for  it  is  to  be  observed,  that  if  the  breach 
vary  from  the  sense  and  substance  of  the  contract  declared 
upon,  it  will  be  insufficient.  Jones,  125. 

Where  the  damage  sustained  by  the  breach  of  the  con- 
tract, is  naturally  connected  with  and  arises  therefrom,  it  is 
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not  usual  to  state  the  damage  specially;  but  where  the  da- 
mage, though  arising  from  the  breach  of  contract,  is  not 
immediately  connected  therewith,  but'  is  collateral,  it  is 
necessary,  in  order  to  be  enabled  to  give  evidence  of  such 
damage,  to  state  it  specially  in  the  declaration.  The  da- 
mage should  be  stated  according  to  the  facts  of  the  case; 
but  no  advantage  can  be  taken  by  the  defendant,  if  the  proof 
do  not  come  up  to  the  extent  of  the  damage  stated ; and 
the  plaintiff  will  recover  for  as  much  of  the  damage  as  he  is 
enabled  to  give  evidence  of,  though  far  short  of  his  state- 
ment in  the  declaration. 


Ullily.  The  Conclusion. 

The  usual  conclusion  of  a declaration  is  by  the  wqrds, 

“To  the  damage  of  the  said  A.  B.of  £.  and  therefore  he 
brings  his  suit,  &c.”;  but  where  the  action  is  brought  by 
bill  against  persons  having  privilege  of  parliament,  the  bill 
concludes  with  a prayer  of  process,  to  be  made  to  the  plain- 
tiff, according  to  the  form  of  the  statute,  &c. ; and  in  bills 
against  attornies  and  other  officers  of  the  court,  it  is  usual, 
though  not  absolutely  necessary,  to  state  that  the  plaintiff 
“ prays  relief”  instead  of  “brings  his  suit;”  and  when  the 
action  is  for  a penalty  at  the  suit  of  a common  informer,  the 
declaration  should  not  conclude  to  his  dnmage,  as  the  de- 
tention of  the  penalty  cannot  be  considered  a disadvantage 
to  him.  4 Burr.  2021.  (See  Forms,  post.) 

At  the  end  of  the  declaration  in  the  King’s  Bench  by  bill.  Pledge*, 
it  is  usual  to  add  the  plaintiff” s common  pledges  to  prose- 
cute, John  Doe  and  Richard  Roe.  3 Blac.  Com.  295.  Co. 

Lit.  161.  a.  n.  4.  Com.  Dig.  Pleader,  c.  1C.  But  in  pro- 
ceedings by  original  and  in  the  Common  Pleas,  pledges  are 
supposed  to  have  been  found  in  the  first  instance,  before 
the  defendant  was  summoned;  and,  therefore,  they  are  not 
to  be  stated  at  the  end  of  the  declaration,  unless  in  proceed- 
ings against  attornies,  &c.  Barnes,  163.;  and  as  they  have 
long  ceased  to  be  real,  the  statement  of  them  is  now  untie* 

c 2 
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cessary,  and  the  omission  of  them  cannot  be  taken  advan- 
tage of.  3 T.  R.  157. 


OF  THE  DEFENDANT’S  PLEA. 

The  order  of  pleading  is — 1.  To  the  jurisdiction  of  the 
court.  2.  To  the  person  of  the  plaintiff,  and  next  of  the 
defendant.  3.  To  the  count  or  declaration.  4.  To  the 
writ.  5.  To  the  action  of  the  writ.  6.  To  the  action  itself 
in  bar  thereof.  This  has  been  settled  as  the  most  natural 
order  of  pleading,  because  by  this  order  each  subsequent 
plea  admits  the  former;  as  where  the  defendant  pleads  to 
the  person  of  the  plaintiff,  he  admits  the  jurisdiction  of  the 
court,  for  it  would  be  nugatory  to  plead  any  thing  in  that 
court  that  has  no  jurisdiction  of  the  case.  When  he  pleads 
to  the  count,  he  allows  that  the  plaintiff  is  able  to  come 
into  that  court  to  implead  him,  and  that  he  may  there  be 
properly  impleaded;  but  in  pleading  to  the  count  he  does  < 
not  admit  the  writ  to  be  good;  yet  if  the  count  be  vicious 
the  writ  is  consequently  destroyed,  for  though  the  writ  it- 
self may  he  good,  yet  it  is  ill  pursued;  but  in  pleading  to 
the  writ  he  admits  the  count  to  be  sufficient  in  form  if  the 
writ  be  good,  and  after  a plea  in  bar  of  the  action,  the  de- 
fendant cannot  plead  in  abatement,  except  for  matter  arising 
after  the  commencement  of  the  suit. 

Pleas  are  variously  distinguished,  but  the  more  general 
division  of  them  is,  into  dilatory  or  peremptory,  or  they  are, 

1st.  pleas  in  abatement,  2dly.  such  as  suspend  the  action, 
or  3dly.  such  as  bar  the  action. 

Pleas  in  Abalemerit- 

Tutlieju.it-  Dilatory  pleas  are,  1.  To  the  jurisdiction  of  the  court : 
alledging,  that  it  ought  not  to  hold  plea  of  the  injury, 
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because  the  cause  of  action  arose  in  Wales  or  beyond  sea: 
or  because  the  land  in  question  is  of  ancient  demesne,  and 
ought  only  to  be  demanded  in  the  lord’s  court,  &c.  In 
transitory  actions  it  is  said  the  defendant  cannot  plead  to 
the  jurisdiction  of  the  court,  unless  the  plaintiff  in  his  de-  , 

claration  shewed  that  the  cause  of  action  accrued  within  a 
county  palatine,  4 Inst.  212,  13.  1 Sid.  103.  Carth.  109. 

Gilb.  C.  P.  191.  1 Bac.  Ab.  530.  and  see  3 East,  128. ; and 

even  then  it  must  be  averred  in  the  plea,  either  that  the  de- 
fendant dwells  in  the  county  palatine,  or  that  he  hath  suffi- 
cient goods  and  chattels  there,  by  which  he  may  be  at- 
tached; otherwise  the  plea  cannot  be  allowed,  lest  a failure 
of  justice  should  ensue,  Carth.  355.,  and  the  defendant 
cannot  in  such  case  detpur  to  the  declaration,  Carth.  354. 

5 Mod.  144.  S.  C.,  or  move  in  arrest  of  judgment,  Carth.  11. 

Comb.  30.  48.  S.  C.  and  see  Comb.  115.  2.  To  the  disa-  To  (hr  disabi- 

bility  of  the  plaintiff,  by  reason  whereof  he  is  incapable  pUinttfr* 
to  commence  or  continue  the  suit ; as,  that  he  is  an 
alien  enemy,  outlawed,  excommunicated,  attainted  of  trea- 
son or  felony,  utider  a preemunire,  not  in  rerum  natura 
(being  only  a fictitious  person,)  an  infant,  feme  covert, 
or  a monk  professed.  3.  In  abatement:  which  is  either  of  To  the  writ  or 
the  writ  or  the  count,  for  some  defect  in  one  of  them,  as  by  co"ut- 
misnaming  the  defendant,  which  is  called  a misnomer;  or 
otherwantof  form  inany  material  respect.  Or,  that  it  may  be, 
that  the  plaintiff  is  dead  ; for  the  death  of  either  party,  be- 
fore interlocutory  judgment,  is  at  once  an  abatement  of  the 
suit.  And  in  actions  merely  personal, arising  ex  delicto,  for 
wrongs  actually  done  or  committed  by  the  defendant,  as 
trespass,  battery,  and  slander the  rule  is,  that  actio persona- 
lis moritur  cum  persona,  4 Inst.  315;  and  it  shall  never  be 
revived  either  by  or  against  the  executors  or  other  repre- 
sentatives. Ibid.  Cowper's  Rep.  375.  Latch.  168-  1 Andr.  243. 

Jon.  174.  The  defendant,  generally  speaking,  can  have  but  one 
plea  in  abatement,  and  this  is  the  natural  order  of  pleading; 
because,  by  the  order  before  mentioned,  each  subsequent  plea 
admits  the  former;  as  when  he  pleads  to  the  person  of  the 
plaintiff,  he  admits  the  jurisdiction  of  the  court;  for  it  would 
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be  nugatory  to  plead  any  thing  in  that  court  that  has  no 
jurisdiction  in  the  case. 

Affidavit  to  be  These  pleas  to  the  jurisdiction,  or  in  abatement,  were 
pU’a'^n^abmtc-  formerly  often  used  as  mere  dilatory  pleas,  without  any 
inent.  foundation  in  truth,  and  calculated  only  for  delay ; but  now, 

by  stat.  4 and  5 Ann.  c.  16.  “ no  dilatory  plea  is  to  be  ad~ 
“ mitted  without  affidavit  made  of  the  truth  thereof,  or  some 
“ probable  matter  shewn  to  the  court  to  induce  them  to  be- 
" lievc  it  true."  And  it  is  a rule,  that  no  exception  shall  be 
admitted  against  a declaration  or  writ,  unless  the  defendant 
will  in  the  same  plea  give  the  plaintiff  a better;  that  is, 
shew  him  how  it  might  be  amended,  that  there  may  not 
be  two  objections  upon  the  game  account.  Brownl.  139. 

When  these  pleas  are  allowed,  the  cause  is  either  dis- 
missed from  that  jurisdiction,  or  the  plaintiff  is  stayed 
till  his  disability  be  removed;  or  he  is  obliged  to  sue  out  a 
new  writ  by  leave  of  the  court,  or  to  amend  and  new  frame 
ir  oTcr-mted,  his  declaration.  But  when,  on  the  other  hand,  they  are 
over-ruled  on  demurrer,  judgment  is  then  given  of  respon- 


If  tbe  plea  be 
allowed,  ihe 
cause  is  dis- 
missed. 


imiier  is  **»r-  rfcas  ouster  or  to  answer  over  in  some  better  manner. 

dtd. 


It  is 


then  incumbent  on  him  to  plead  a plea  in  bar  to  the  action, 
by  which  he  admits  the  form  of  the  writ  and  count;  for  he 
answers  to  the  right  in  demand,  and  puts  that  right  in  is- 
sue ; and  thereby  admits  that  there  is  a sufficient  form  to 
put  the  right  in  issue;  and,  therefore,  though  a man  pleads 
non  assumpsit  modo  et  forma,  yet  the  modo  et  forma  do  not 
traverse  the  form  of  the  writ  or  count,  but  the  substance  of 
the  promise  only;  which  is  the  true  reason  why  you  may 
give  another  promise  in  evidence,  different  in  time  and 
place  from  that  mentioned  in  the  declaration,  though  not 
different  in  substance.  If  the  tenant  or  defendant  plead  in 
abatement,  and  the  demandant  or  plaintiff  demur  to  it,  the 
judgment  shall  be  only,  that  the  defendant  answer  over,  if 
the  plea  be  disallowed.  Th,  D.  1.  16.  c.  11.  s.  1.  3.  Yelv. 
118.1.. 

when  judr-  The  defendant  pleaded  misnomer  in  his  Christian  name 

tnry.  ^ in  abatement : the  plaintiff  replied  that  he  was  known  as 
well  by  the  name  of  A.  as  by  the  name  of  B.,  and  issue  waa 
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joined.  Court  held  that  the  judgment  must  be  peremptory, 
and  that  there  is  no  difference,  whether  the  issue  be  joined 
upon  a fact  in  a plea  in  abatement,  or  in  a plea  in  bar;  for 
wherever  a man  pleads  a fact  that  he  knows  to  be  false,  and 
a verdict  be  against  him,  the  judgment  ought  to  be  final,  and 
every  man  must  be  presumed  to  know  whether  this  plea  be 
true  or  false;  but  upon  a demurrer  to  a plea  in  abatement, 
there  shall  be  a respondeat  ouster,  because  every  man  shall 
not  be  presumed  to  know  the  matter  of  law,  which  he  leaves 
to  the  judgment  of  the  court.  The  same  jury  who  try  the 
issue,  also  assess  the  damages.  Eichorn  v.  Le  Maitre,  2 
Wils,  367.  Vide  1 Sid.  252. 


Pleas  in  Bar. 

\ 

The  most  usual  pleas  in  bar  of  the  action  are  the  general  General  istuc. 
issues,  which  are  contrived  in  such  words  as  are  proper  to 
deny  the  whole  fact  in  the  declaration;  without  offering 
any  special  matter  to  evade  it.  Thus,  if  a charge  is  of  tres- 
pass, the  general  issue  is,  not  guilty,  if  with  a debt,  that 
he  owes  nothing ; if  on  a specialty,  he  admits  the  debt,  un- 
less he  denies  the  deed  by  the  general  issue  non  est  factum, 
lor  the  seal  continuing,  it  must  be  dissolved  eo  ligamine 
quo  ligatur ; for  there  is  that  credit  given  to  the  solem- 
nity of  the  seal,  that  the  defendant  cannot  say  he  did  not 
owe,  when  it  appeared  by  the  acknowledgment  of  the 
seal  that  he  was  indebted:  on  an  assumpsit,  non  assumpsit. 

And  these  pleas  are  called  the  general  issue,  because,  by 
importing  an  absolute  general  denial  of  what  is  alleged 
in  the  declaration,  they  amount  at  once  to  an  issue:  by 
which  is  meant  a fact  assumed  on  one  side,  and  denied  on 
the  other. 

There  is  also  a plea  to  the  action,  whereby  the  de-  Tender, 
fendant  confesses  or  acknowledges  the  debt  to  be  due; 
and  that  is,  where  the  creditor  harasses  him  with  an  ac- 
tion, after  tender  and  refusal  of  the  debt;  in  this  case  it 
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becomes  necessary  for  the  defendant  to  acknowledge  the 
debt,  and  plead  the  tender;  adding,  “that  he  has  always 
“ been  ready,  and  still  is  ready,  to  discharge  it for  a ten- 
der by  the  debtor,  and  refusal  by  the  creditor,  will  in  all 
cases  discharge  the  costs,  1 Vent.  21 ; but  not  the  debt  itself, 
the  defendant  being  obliged  to  pay  the  sum  tendered  into 
the  hands  of  the  officer  of  the  court,  which  if  the 
plaintiff  accepts,  he  is  stopped  going  any  further  in  that 
plea,  but  may  go  for  furtherdamages  upon  the  general  issue, 
pleaded  with  the  tender.  1 L.  Itaym.  774. 

Stt-off.  If  the  plaintiff  owes  to  the  defendant  a sum  of  money,  as 

■ for  goods  sold  and  delivered,  or  the  like,  he  may  set  up  that 
demand  against  the  plaintiff  by  plea,  or  notice  of  set-off, 
pursuant  to  the  stat.  of  2 Geo.  2.  c.  22.  and  8 of  Geo.  2.  c.  24. ; 
but  if  the  defendant’s  demand  should  not  be  equal  to  coun- 
terbalance the  plaintiff's,  then  before  he  delivers  such 
plea  or  gives  notice  of  set-off,  he  must  pay  the  remaining 
balance  into  court. 

Formerly  gc-  Formerly  the  general  issue  was  seldom  pleaded  (except 
»u">rMom  when  the  party  meant  wholly  to  deny  the  charge  alleged 
c<p”<whentb«  8Sa'n8t  him;)  but  when  he  meant  to  distinguish  away  or 
ciiurgr  palliatethecharge.it  was  always  usual  to  set  forth  the  particu- 
wiioiiy  denied.  |arfact8  j,,  what  is  called  a special  plea,  which  was  originally 
intended  to  apprise  the  court  and  the  adverse  party  of  the 
nature  and  circumstances  of  the  defence,  and  to  keep  the 
law  and  the  fact  distinct.  And  it  is  an  invariable  rule,  that 
every  defence  which  cannot  be  thus  specially  pleaded,  may 
be  given  in  evidence  upon  the  general  issue  at  the t rial.  But 
the  science  of  special  pleading  having  been  perverted  to  the 
purposes  of  chicane  and  delay,  the  courts  have  of  late,  in 
some  instances,  and  the  legislature  in  many  more,  permit- 
ted the  general  issue  to  be  pleaded,  which  leaves  every  thing 
open,  the  fact,  the  law,  and  the  equity  of  the  case : and 
have  always  allowed  special  matter  to  be  given  in  evidence 
at  the  trial. 

Sptciai  pleas.  Special  pleas  in  bar  of  the  plaintiff's  demand  are  very  va- 
rious, according  to  the  circumstances  of  the  defendant’s 
case:  as  in  real  actions,  general  release  or  a fine,  both  of 
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which  may  destroy  and  bar  the  plaintiffs  title.  Or  in  per- 
sonal actions,  an  accord,  arbitration,  conditions  performed, 
non-age  of  the  defendant,  or  some  other  fact  which  precludes 
the  plaintiff  from  his  action. 

A justification  is  likewise  a special  plea  in  bar,  as  in  ac-  Juitificatioo. 
tions  of  assault  and  battery,  son  qssault  demesne,  that  it 
was  the  plaintiffs  own  original  assault ; in  trespass,  that 
the  defendant  did  the  thing  complained  of,  in  right  of  some 
office  which  warranted  him  so  to  do;  or  in  action  of  slander, 
that  the  plaintiff  is  really  as  bad  a man  as  the  defendant  said 
he  teas. 

The  defendantmay  also  plead  the  statuteof  limitations  in  sutute  of 
bar;  or  the  time  limited  by  certain  acts  of  parliament,  beyond 
which  no  plaintiff  can  lay  his  cause  of  action:  the  use  of 
which  was  calculated  to  preserve  the  peace  of  the  king- 
dom, and  to  prevent  those  innumerable  perjuries  which 
might  ensue,  if  a man  were  allowed  to  bring  an  action  for 
any  injury  committed  at  any  distance  of  time.  If,  there- 
fore, in  any  suit,  the  injury  or  cause  of  action  happened 
earlier  than  the  period  expressly  limited  by  law*  the  defen- 
dant may  plead  the  statute  of  limitations  in  bar.  Vide  21 
Jac.  1.  r.  19. 

An  estoppel  is  likewise  a special  plea  iu  bar;  which  hap-  Estoppel, 
pens  where  a man  hath  done  some  act,  or  executed  some  *hat 
deed,  which  estops  or  precludes  him  from  averring  any 
thing  to  the  contrary. 

There  are  three  kinds  of  estoppels: — 1st , By  matter  of  Three  kind*. 
record.  2d,  By  matter  in  writing,  as  by  deed  indented,  Ac. 

3d,  By  matter  in  pais,  as  by  livery,  by  entry,  by  acceptance 
or  payment  of  rent,  partition,  or  acceptance  of  an  estate. 

By  matter  of  record  all  parties  are  estopped,  so  that  a man 
shall  not  be  received  to  take  au  averment  contrary  to  the  re- 
cord. Co.  Lit.  352.  a. 

In  a deed,  all  the  parties  are  estopped  to  say  any  thing 
against  it;  it  estops  a lessee  to  say,  that  tbe  lessor  had  no- 
thing in  the  land,  $c.,  and  parties  and  privies  are  bound  by 
estoppel.  Co.  Lit.  58. 

If  the  condition  of  an  obligation  be  to  perform  all  cove- 
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nanls  contained  in  such  an  indenture,  in  debt  upon  the  obli- 
gation, the  defendant  cannot  say  that  there  is  no  such  in- 
denture, because  he  is  estopped.  Roll.  Abr.  408.  Cro. 
Eliz.  767.  1 Sound.  316. 

How  to  be  Estoppels  are  to  be  pleaded,  relying  on  the  estoppel, 
pleaded.  without  demanding  judgment,  si  actio,  &c.  4 Rep.  33. 
Qualities  of » The  conditions  and  qualities  of  a plea  (which,  as  well  as 

plca'  estoppels,  will  hold  equally,  mutatis  mutandis,  with  regard 

to  other  points  of  pleading)  are,  1st,  That  it  be  single,  and 
containing  only  one  matter ; for  duplicity  begets  confusion. 
But  by  stat.  4 and  5 Ann,  c.16.  aman,  with  leave  of  the  court, 
may  plead  two  or  more  distinct  matters  or  single  pleas;  as 
in  assault,  not  guilty,  and  son  assault  demesne.  2.  That  it 
be  direct,  and  not  by  way  of  argument  or  rehearsal.  3.  That 
it  have  convenient  certainty  of  time,  place,  and  persons.  4. 
That  it  answer  the  plaintiff’s  allegations  in  every  material 
point.  5.  That  it  be  so  pleaded  as  to  be  capable  of  trial; 
for  without  trial,  the  cause  can  receive  no  end.  Co.  Lit. 
303,  b. 


The  jdoa  must  The  plea  ought  to  be  according  to  the  demand,  and,  as 
ly  good!*U,  al"  plaintiff’s  action  must  have  all  essentials  necessary  to 
maintain  it,  so  the  defendant’s  bar  must  be  substantially 
good  ; that  is,  the  essence  or  gist  of  the  plea  must  be  such, 
as  if  found  for  the  defendant,  the  court,  according  to  the 
rules  of  law,  must  dismiss  or  give  judgment  for  him  ; 
but  if  the  gist  of  the  bar  be  nought,  it  cannot  be  cured 
even  after  verdict  found  for  him ; if  it  be  bad  only  in  form, 
a verdict  will  cure  it;  and  if  the  gist  be  traversed,  all  colla- 
teral circumstances  will  be  intended  after  verdict,  4 Bac. 
A b.  80'.  and  in  general  pleading,  prolixity  is  to  be  avoided. 
Sp«i*i  pleas:  Special  pleas  are  usually  in  the  affirmative,  sometimes  in 

the  negative;  but  they  always  advance  some  new  fact  not 
mentioned  in  the  declaration ; and  then  they  must  be  averred 
to  be  true  in  the  common  form  ; — “ and  this  he  is  ready  to 
verify.” 

Speciai^pieaa  It  is  a rule  in  general  pleading,  that  no  man  be  allowed 
amoant'to  the  to  plead  specially  such  a plea  as  amounts  to  the  general  is - 
general  usee.  me . for  p[eas  which  amount  to  the  general  issue  are  only 
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facts  on  which  the  issue  may  be  turned  in  evidence,  and 
therefore  are  not  issues  of  fact  to  be  referred  to  the  court, 
but  matters  of  evidence  to  be  determined  by  a jury,  and 
consequently  not  good  pleas:  because  they  draw  to  the  ex- 
amination of  the  court  what  is  proper  to  be  determined  by 
a jury:  and  such  pleas  are  good  causes  of  special  demurrer, 
since  27  Eliz.  c.  5.  and  before  it,  of  a general  one.  10  Co. 

95.  a.  Cro.  Car.  157. 

If  the  defence  consist  in  matter  of  law,  the  defendant  must  whentoplcad 
plead  specially ; for  the  matter  of  law  must  be  shewn  to  the  •P*1111'1*' 
court,  so  that  the  judges  may  determine,  whether  the  dis- 
charge will  bar  the  plaintiff’s  action  or  not ; and,  therefore, 
on  not  guilty  in  trespass,  the  defendant  cannot  shew  a li- 
cence to  prove  there  was  no  trespass;  because,  though  the 
licence  makes  it  no  trespass,  yet  he  shews  that  licence  to 
an  improper  jurisdiction,  viz.  to  the  jury,  who  are  not  pro- 
per judges  of  the  law.  3 Mod.  166.  5 Mod.  252.  9 Salk. 

580.  pi.  1.  Hob.  174.  So  if  a defendant  shews  a release  of 
a debt  to  a jury,  it  is  no  evidence,  because,  though  the  re- 
lease makes  it  to  be  no  debt,  he  shews  it  to  an  improper  ju- 
risdiction. 


OF  THE  PLAINTIFF’S  REPLICATION. 

When  the  plea  of  the  defendant  is  filed,  if  it  does  not 
amount  to  an  issue,  or  total  contradiction  of  the  declaration, 
but  only  evades  it,  the  plaintiff  may  reply  to  it;  either  tra- 
versing it,  that  is,  totally  denying  it,  or  he  may  allege  new 
matter  in  contradiction  to  the  plea. 

Replication  f rcplicatlo J is  an  exception  or  answer  made  Replication, 
by  the  plaintiff  to  the  defendant’s  pica,  and  must  not 
vary  from  the  declaration,  but  must  pursue  and  main- 
tain the  cause  of  the  plaintiff’s  action,  otherwise  it  will 
be  a departure  in  pleading,  and  go  to  another  matter. 

Co.  Lit.  304.  Therefore  if  the  plaintiff  in  his  declara-  Deportore, 
tion  sets  forth  one  thing,  and  after  the  defendant  hath  wh*‘‘ 
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Traverse, 

what. 


Rules  relating 
to  traversed. 


When  traverse 
ib  necessary. 


pleaded,  the  plaintiff  in  his  replication  shews  new  matter 
different  from  his  declaration,  this  is  a departure.  Plow.  78. 
2 Inst.  147.  But  if  the  defendant  takes  issue  upon  it,  he 
loses  the  advantage,  for  he  ought  to  have  demurred  to  it. 
Rat/.  80.  1 Lilt.  Abr.  144. 

If  the  defendant  plead  one  thing  in  bar,  and  the  plaintiff 
replies  to  it,  the  defendant  in  his  rejoinder  quits  that,  and 
shews  another  matter  contrary  to,  or  not  pursuing  his  first 
plea;  this  is  a departure  and  good  cause  of  demurrer. 
1 Salk.  121. 

Traverse  comes  from  the  French  traverser,  and  is  used  in 
the  law  for  the  denying  of  some  matter  of  fact,  alleged  to 
be  done  in  the  declaration ; upon  which  the  other  side 
comes  and  affirms  that  it  was  done : and  this  makes  a single 
and  good  issue  for  the  cause  to  proceed  to  trial ; and  the 
formal  words  are,  in  our  French,  sans  ceo ; in  Latin,  absque 
hoc;  and  in  English,  wit hou t that,  that  such  a thing  was 
done  or  not.  Kick.  217.  West.  Symb.  par.  2.  Every  mat- 
ter of  fact  alleged  by  the  plaintiff,  may  be  traversed  by  the 
defendant,  but  not  matter  of  law,  or  where  it  is  part  matter 
of  law,  and  part  matter  of  fact;  nor  may  a record  be  tra- 
versed which  is  not  to  be  tried  by  a jury. 

These  rules  are  to  be  observed  in  traverses:  1.  The  tra- 
verse of  a thing  not  immediately  alleged,  vitiates  a good 
bar.  2.  Nothing  must  be  traversed  but  what  is  expressly 
alleged.  3.  Surplusage  in  a plea  doth  not  enforce  a traverse. 
4.  It  must  always  be  made  to  the  substantial  part  of  the  ti- 
tle. 5.  Where  an  act  may  indifferently  be  intended  at  one 
day  or  another,  there  the  day  is  not  traversable.  6.  In  ac- 
tions of  trespass,  generally  the  day  is  not  material ; though 
if  a matter  be  to  be  done  upon  a particular  day,  there  it  is 
material  and  traversable!  2 Roll.  Rep.  37.  1 Roll.  Rep.  235. 
Yelv.  122.  2 Lill.  Ab.  313.  If  the  parties  have  agreed  on 
the  day  for  a thing  to  be  done,  the  traverse  of  the  day  is 
material;  but  where  they  are  not  agreed  on  the  day,  it  is 
otherwise;  and  though  it  is  proveij  to  be  done  on  another 
day,  it  is  sufficient.  Palm.  280. 

Where  the  matter  alleged  by  the  defendant  in  his  plea,  is 
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contrary  to  the  matter  set  forth  in  his  declaration,  there  must 
be  a traverse  or  denial  of  such  matter  set  forth  in  the  de- 
claration ; so  if  the  replication  contradicts  the  matter  alleged 
in  the  plea.  Lutw.  381.  Cro.  Eliz.  30. 

There  cannot  be  a traverse  upon  a traverse,  because  that  There  cannot 

• be  a tntvcrtic 

in  all  pleadings,  whereupon  a traverse  is  properly  taken,  the  „pon»tra- 
issue  is  closed;  and  therefore  a traverse  cannot  be  taken  on  ”***■ 
a traverse,  for  a traverse  must  be  of  a material  point;  if  to 
the  declaration,  it  destroys  the  plaintiffs  action;  if  to  the 
plea,  it  destroys  what  is  said  in  avoidance  of  the  action ; and 
if  to  the  replication,  what  was  said  in  avoidance  to  the  plea, 
et  sic  de  cceteris,  and  consequently  a subsequent  traverse 
will  be  insignificant;  because  when  a material  traverse  is 
taken,  the  rest  stands  confessed.  Co.  Litt.  989.  Hob.  104. 

1 Sound.  20.  92.  Faugh.  02.  Cro.  Car.  10a.  Salk.  91. 

That  the  traverse  must  be  taken  to  some  material  point  itmu«tbe  t»- 
alleged  by  the  adverse  party,  which  if  found  for  him  who  cH^ohn 
takes  it,  absolutely  destroys  the  adverse  party's  right,  by  a,leScd- 
shewing,  that  he  hath  none,  in  manner  and  form  as  he  hath 
alleged;  and  being  to  the  principal  point  alleged,  puts  an 
end  to  the  matter.  2 Sound.  5.  98.  0 Co.  24.  a.  Carter,  217. 

Lane,  18. 

The  replication  may  confess  and  avoid  the  plea  by  some  Replication 
new  matter  of  distinction,  consistent  with  the  plaintiffs  for-  “Loathe 
mer  declaration,  as  in  an  action  for  trespassing  on  land 

f ...  ' ° 9 verse  or  deny 

whereof  the  plaintiff  is  seised  ; if  the  defendant  shews  a ti-  iliefaci. 
tie  to  the  land  hy  descent,  and  that  therefore  he  had  a right 
to  enter  and  give  colour  to  the  plaintiff,  the  plaintiff  may 
either  traverse  or  totally  deny  the  fact  of  the  descent,  or  he 
may  confess  or  avoid  it,  by  replying,  « That  true  it  is,  that 
“ such  descent  happened,  but  that  since  the  descent  the  de- 
“ scendant  himself  demised  the  lands  to  the  plaintiff  for  term 
" of  life." 

Colour  (color)  signifies  a probable  plea,  but  what  is  in  Colour  in 
fact  false ; and  hath  this  end,  to  draw  the  trial  of  the  cause 
from  the  jury  to  the  judges:  and  therefore  colour  ought  to 
be  matter  in  law,  or  doubtful  to  the  jury. 

I he  replication,  where  new  matter  is  offered,  concludes  How  r*P1'v»- 

* lion  concludes 
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when  fie  fen-  with  hoc  paratus  est  verificare,  so  as  to  give  the  defendant  an 
new  matirr.0U  opportunity  to  rejoin;  hut  if  the  plaintiff  takes  issue  on  the 
defendant’s  plea,  and  it  be  a matter  to  be  tried  by  a jury, 
then  it  concludes  to  the  country. 


REJOINDERS,  &c. 


Rejoinder, 


Departure  in 
pleading. 


Surrejoinder, 

&c. 


Pleadings  sel- 
dom run  to 
such  length, 
unless,  &lc. 


Novel  assign- 
ment. 


If  there  is  new  matter  in  the  replication,  the  defen- 
dant may  rejoin,  or  put  in  his  answer,  called  a rejoinder, 
( rejunctio ),  which  is  to  he  a sufficient  answer  to  the  repli- 
cation and  follow  and  enforce  the  matter  of  the  bur  pleaded : 
and  if  the  defendant  depart  therefrom,  the  rejoinder  is  not 
good.  2 hill.  Abr.  433. 

Departure  in  pleading  is  when  the  second  plea  contains 
matter  not  pursuant  to  the  former,  and  which  does  not  for- 
tify the  same;  and  when  the  rejoinder  contains  new  matter 
not  pursuant  to  the  former  matter,  or  not  fortifying  the  same, 
this  is  regularly  a departure.  Co.  Lilt.  304.  But  where  a man 
pleads  any  thing  which  be  could  not  have  shewed  at  first, 
it  shall  never  he  reckoned  a departure:  so  where  he  forti- 
fies it  in  the  same  manner  that  he  pleaded  it:  but  if  he  for- 
tifies in  another  manner,  as  by  special  custom,  it  will  be  a 
departure.  Yelc.  14.  Dyer,  233.  Stile,  2 60.  Jon.  262. 
Leon.  156.  Cro.  Car.  257. 

The  plaintiff  may  answer  this  by  way  of  surrejoinder 
( quadruplicatio ) , upon  which  the  defendant  may  rebut; 
and  the  plaintiff  may  answer  him  by  a surrebutter. 

It  i3  very  seldom  the  pleadings  ran  to  such  a length,  un- 
less in  actions  of  trespass;  there  the  plaintiff,  after  he  lias 
alleged  in  the  declaration  a general  wrong,  may,  in  his  re- 
plication, after  an  evasive  plea  by  the  defendant,  reduce  that 
general  wrong  to  a more  particular  certainty,  by  assigning 
the  injury  afresh,  with  all  its  specific  circumstances,  in  such 
manner  as  clearly  to  ascertain  and  identify  it,  consistently 
with  his  general  complaint;  which  is  called  a new  or  novel 
assignment.  As  if  the  plaintiff  in  trespass  declares  on  a 
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breach  of  his  close  in  D. ; and  ihe  defendant  pleads,  that 
the  place  where  the  injury  is  said  to  have  happened,  is  a cer- 
tain place  of  pasture  in  D.,  which  descended  to  him  from 
B.  his  father,  and  so  is  his  own  freehold;  the  plaintiff  may 
reply  and  assign  another  close  in  D.,  specifying  the  abuttals 
and  boundaries,  as  the  real  place  of  the  injury;  which  in 
fact  amounts  to  a new  declaration,  to  which  the  defendant 
may  justify,  by  alleging  new  matter;  and  frequently  such 
justifications  lead  the  parties  into  those  great  lengths  of 
pleading  before  they  join  issue. 

A rebutter  is  sometimes  to  be  met  with  in  replevin  ; but  Rebutter, 
mostly  before  the  parties  come  to  a rebutter,  there  is  a de- 
murrer, which  brings  the  matter  of  law  to  an  issue. 

It  hath  been  previously  observed,  that  duplicity  of  plead-  Duplicity  to 
ing  must  be  avoided.  Every  plea  must  be  simple,  entire,  be 
connected,  and  confined  to  a single  point:  it  must  never  be 
entaugled  with  a variety  of  distinct  independent  auswers  to 
the  same  matter;  which  must  require  as  many  different  re- 
plies, and  introduce  a multitude  of  issues  upon  one  and  the 
same  dispute;  for  this  would  often  embarrass  the  jury,  and 
sometimes  the  court  itself,  and  at. all  events  would  greatly 
enhance  the  expense  of  the  parties;  yet  it  is  frequently  ex- 
pedient to  plead  in  such  a manner  as  to  avoid  any  implied 
admission  of  a fact,  which  cannot  with  propriety  or  safety 
be  positively  affirmed  or  denied.  And  this  may  be  done  by  Protestation, 
protestation,  whereby  the  party  interposes  an  oblique  alle- 
gation or  denial  of  some  fact,  protesting  that  such  matter 
does  or  does  not  exist;  and  at  the  same  time  avoiding  a di- 
rect affirmation  or  denial,  Co.  Lilt.  124.  b.  and  it  must  come 
after  prtecludi  non,  and  not  before  in  law.  The  use  of  it  is,  TUe  u»e  of 
to  save  the  party  from  being  concluded  with  respect  to  some 
fact  or  circumstance,  which  cannot  be  directly  affirmed  or  P|cadl"*- 
denied  without  falling  into  duplicity  of  pleading;  and 
which  yet,  if  he  did  not  thus  enter  his  protest,  he  might  be 
deemed  to  have  tacitly  waived  or  admitted.  Thus,  if  a de-  When  nere». 
fendant,  byway  of  inducement  to  the  point  Qf  Ins  defence,  1nIL°  ' 
alleges,  among  other  matters,  a particular  mode  of  seisin  or 
tenure,  which  the  plaintiff  is  unwilling  to  admit,  and  yet 
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l£st  something  should  appear  to  have  been  performed ; lie 
may,  to  save  himself  any  advantage  he  might  hereafter  make 
of  the  general  nonperformance,  by  alleging  that  by  protes- 
tation, and  plead  only  the  nonpayment  of  the  money.  Co. 
Litt.  126.  Reg.  Plac.  70.  18.  Fin.  Ab.  Title  Protestation. 
When  it  «hall  In  any  stage  of  the  pleadings,  when  either  side  advances 
parses  ire  at  or  affirms  any  new  matter,  be  usually  (ns  has  been  said)  avers 
issue,  and  how  to  f,e  true . on  the  other  hand,  when  either  side  tra- 
verses  or  denies  the  facts  pleaded,  he  usually  tenders  an  is- 
sue; the  language  of  which  is  different  according  to  the 
party  by  whom  the  issue  is  tendered:  for  if  the  traversor 
desires  to  take  issue  upon  the  principal  point  of  the  de- 
fence, he  must  deny  the  seisin  or  tenure  by  way  of  protes- 
tation, and  then  traverse  the  defensive  matter.  So  if  an 
award  be  set  forth  by  the  plaintiff,  and  he  can  assign  a breach 
in  one  part  of  it,  viz.  the  nonpayment  of  a sum  of  money, 
and  yet  is  afraid  to  admit  the  performance  of  the  rest  of  the 
award,  to  aver  in  general  a nonperformance  of  any  part  of  it, 
• denial  comes  from  the  defendant,  the  issue  is  tendered  in 

this  manner,  “ and  of  this  he  puts  himself  upon  the  country," 
thereby  submitting  himself  to  the  judgment  of  his  peers: 
but  if  the  traverse  lies  upon  the  plaintiff,  he  tenders  the  is- 
sue, or  prays  the  judgment  of  his  peers  against  the  defen- 
dant, thus,  “ and  this  he  prays  may  be  inquired  of  by  the 
“ country.”  • , 

But  if  either  side,  (as  for  instance)  the  defendant,  pleads 
a special  negative  pica,  not  traversing  or  denying  any  thing 
that  was  before  alleged,  but  disclosing  some  new  negative 
matter;  as  where  the  suit  is  on  a bond,  conditioned  to  per- 
. form  an  award,  and  the  defendant  pleads  negatively,  that 

no  award  was  made,  he  tenders  no  issue  upon  his  plea;  be- 
cause it  does  not  yet  appear  whether  the  fket  will  be  dis- 
puted, the  plaintiff  not  having  yet  asserted  the  existence  of 
any  award;  but  wheu  the  plaintiff  replies,  and  sets  forth  an 
actual  specific  award,  if  then  the  defendant  traverses  the  re- 
plication, and  denies  the  making  of  any  such  award,  he  then, 
and  not  before,  tenders  an  issue  to  the  plaintiff.  For  when, 
in  the  course  of  pleading,  they  come  to  a point  which  is. 
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affirmed  on  one  side,  and  denied  on  the  other,  they  are  then 
said  to  be  at  issue;  and  all  their  debates  being  at  last  con- 
tracted into  a single  point,  must  now  be  determined  either 
in  favour  of  the  plaintiff  or  defendant. 

There  is  likewise  an  issue  upop  the  matter  of  law,  that  is,  issue  in  law. 
where  there  is  a demurrer  to  the  declaration,  plea,  replica- 
tion, See.  and  a joinder  thereto,  which  is  to  be  determined 
by  the  judges.  1 Inst.  71,  72. 


DEMURRER. 

Demurrer  cometh  of  the  Latin  word  demorari,  to  ^bide;  Demurrer, 
therefore  he  who  demurs  in  law  is  said  to  abide  upon  the  ”h'“' 
point  in  question,  for  it  confesses  the  facts  to  be  true,  as 
stated  by  the  opposite  parly  ; as  if  the  matter  of  the  plain- 
tiff’s complaint  be  insufficient  in  law,  as  by  not  assigning 
any  sufficient  trespass,  then  the  defendant  demurs  to  the 
declaration;  if,  on  the  other  hand,  the  defendant’s  excuse 
or  plea  be  invalid,  as  if  he  pleads  that  he  committed  the 
trespass  by  authority  from  a stranger,  without  setting  out 
the  stranger’s  right;  here  the  plaintiff  may  demur  in  law 
to  the  plea ; and  so  on  in  every  other  part  of  the  proceed- 
ings, where  either  side  perceives  any  material  objection  in 
point  of  law,  upon  which  he  may  rest  his  case. 

Demurrers  are  general  or  special:  general,  where  no  par-  Generator*!*, 
ticular  cause  is  alleged;  special,  where  the  particular  ob- cial  dc,numT- 
jection  is  pointed  out,  and  insisted  upon  as  the  cause  of  de- 
murrer; and  that  as  a general  demurrer  confesseth  all  such 
matters  of  fact  as  are  sufficiently  pleaded,  so  he  that  de- 
murs specially,  can  take  no  advantage  of  any  other  matter 
of  form  than  what  is  expressed  therein;  but  he  may  of  any 
other  matter  of  substance.  Co.  Lit.  72.  a.  10  Co.  88.  Mat- 
ters of  substance,  that  is,  the  omission  of  such  material 
things  as  are  necessary  to  shew  a right  in  the  plaintiff,  or 
material  for  the  defendant  in  his  plea,  may  be  taken  advan- 
tage of  on  a general  demurrer;  but  matter  of  form  inertly 
must  be  specially  alleged  and  assigned  as  causes  of  demur- 
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rer.  Stat.  27  Elis.  c.b.  Sect.  1.  10  Co.  88.  Doct.  plac.  118. 
2 l.d.  Ray.  798.  2 Salk.  678.  pi.  5.  Stat.  4 A 5 Ann.  c.  16. 
Form  ofa  <ie-  The  form  of  such  demurrer  is,  “ by  averring  the  declara- 
mumr.  « ijon  or  pica,  replication  or  rejoinder,  to  be  insufficient  in 
“ law  to  maintain  the  action  or  defence;  and  therefore 
" praying  judgment  for  leant  of  sufficient  matter  alleged." 
And  upon  either  a general  or  special  demurrer,  the  opposite 
party  “avers  it  to  be  sufficient,"  which  is  called  a joinder  in 
demurrer,  and  then  the  parties  are  at  issue  in  point  of  law. 
Co.  Lit.  72.  a. 

Demurrer*,  It  has  been  already  said,  that  demurrers  are  to  be  deter- 
broujfhty0Bto  m'ne('  by  the  judges  of  the  court  upon  solemn  argument  by 
be  argued.  counsel  on  both  sides;  and  to  that  end  a demurrer  book  is 
made  up  by  the  attorney,  who  is  to  support  the  demurrer, 
containing  all  the  proceedings  at  length,  which  are  after- 
wards entered  on  record,  and  delivered  to  the  secondary  in 
court;  a brief  is  then  given  to  a serjeant  to  move  for  a con - 
Concilium.  cilium  ( dies  concilii J a day  to  hear  the  counsel  on  both 
sides,  which  is  granted  by  the  court  on  the  rending  of  the 
record;  the  rule  is  then  drawn  up  for  that  purpose,  and 
the  cause  entered;  copies  of  the  demurrer  book  are  then 
made  and  delivered  to  each  judge,  to  peruse,  two  days  be- 
fore the  day  appointed  for  the  argument.  R.  E.  27  Car.  2. 
R.  M.  6 Geo.  2.  On  the  day  appointed,  the  serjeants  on 
each  side  argue  the  demurrer,  which  is  then  determined  by 
the  court,  and  judgment  is  thereupon  accordingly  given, 
in  debt,  judg-  jf  the  action  be  in  debt,  and  judgment  is  given  for  the 

meat  filial.  . . _ . 

in  case  inter- P‘ai  11  tl“»  the  judgment  is  final;  but  if  in  case,  a writ  of  in- 
locatory.  quiry  of  damages  must  be  awarded,  before  the  plaintiff  can 
have  final  judgment.  If  judgment  be  for  the  defendant, 
the  judgment  is,  that  the  plaintiff  “ nihil  capiat  per  breve" 
take  nothing  by  his  writ,  and  that  the  defendant  “ eat  sine 
“ die,”  go  without  day.  Wood’s  Inst.  603.  Thus  is  an  is- 
sue in  law  or  demurrer  disposed  of. 

I«ue  in  fact,  An  issue  of  fact  is,  where  the  fact  only,  and  not  the  law, 
tried.  is  disputed:  and  when  he  that  denies  or  traverses  the  fact 

pleaded  by  his  antagonist  has  tendered  the  issue  thus,  “ and 
“ this  he  prays  may  be  inquired  of  by  the  country,”  or  " and 
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“ of  this  he  puts  himself  on  the  country,"  it  may  immedi- 
ately be  subjoined  by  the  other  party,  “ and  the  said  A.  B. 

“ doth  the  like which  done,  the  issue  is  said  to  be  joined, 
both  parties  having  agreed  to  rest  the  fate  of  the  cause  on 
the  truth  of  the  fact  in  question  to  the  determination  of  a 

jury. 

It  may  not  be  improper  to  observe,  that  during  the  whole  Continuances, 
of  these  proceedings,  viz.  from  the  delivery  of  the  declara- necc*' 
tion,  it  is  necessary  that  both  the  parties  be  kept  or  conti- 
nued in  court  from  day  to  day,  until  the  final  determination 
of  the  suit.  For  the  court  can  determine  nothing,  unless 
in  the  presence  of  both  the  parties,  in  person,  or  by  their 
attornies,  or  upon  default  of  one  of  them,  after  appearance, 
and  a time  prefixed  for  their  appearance  in  court  again: 
therefore,  in  the  course  of  pleading,  if  either  party  neglects 
to  put  in  his  declaration,  plea,  replication,  rejoinder,  and 
the  like,  within  the  time  allowed  by  the  standing  rules  of 
the  court,  the  plaintiff,  if  the  omission  be  his,  is  said  to  be 
nonsuit,  or  not  to  follow  and  pursue  his  complaint,  and  shall 
lose  the  benefit  of  his  writ;  or  if  it  be  on  the  side  of  the  de- 
fendant, judgment  must  be  against  him,  for  such  his  de- 
fault. And,  as  well  before  issue  or  demutrer  joined,  as  af- 
ter, a day  is  continually  given  and  entered  upon  the  record, 
for  the  parties  to  appear,  from  time  to  time,  as  the  exigence 
of  the  case  may  require.  The  giving  of  this  day  is  called 
the  continuance,  because  thereby  the  proceedings  are  con- 
tinued, without  interruption,  from  one  adjournment  to  an- 
other. If  these  continuances  are  omitted,  the  cause  is 
thereby  discontinued,  and  the  defendant  is  discharged  sine 
die,  without  day,  for  this  term:  for  by  his  appearance  in 
court  he  has  obeyed  the  command  of  the  king’s  writ,  and 
unless  he  be  adjourned  over  to  a day  certain,  he  is  no  longer 
bound  to  attend  that  summons ; but  he  must  be  warned 
afresh,  and  the  whole  must  begin  de  novo. 

It  may  sometimes  happen,  that  after  the  defendant  has  Pica  of  pni» 
pleaded,  nay  even  after  issue  or  demurrer  joined,  there  may  miaiu:c. 
have  arisen  some  new  matter,  which  is  proper  for  the  de- 
fendant to  plead ; as,  that  the  plaintiff,  being  a feme  sole, 
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Plea,  putt  dar- 
rein continu- 
ance may 
be  pleaded  af- 
ter cause  is 
called  over. 


Bill  of  CKcep- 
lions. 


is  since  married,  or  that  she  lias  given  the  defendant  a re- 
lease, and  the  like;  here,  if  the  defendant  takes  advantage 
of  this  new  matter  as  early  as  he  possibly  can,  viz.  at  the 
day  given  for  his  next  appearance,  he  is  permitted  to  plead 
it,  and  is  called  a plea  puis  darrein  continuance,  or  since  the 
last  adjournment;  for  it  would  be  unjust  to  exclude  him 
from  the  benefit  of  this  new  defence,  which  it  was  not  in  his 
power  to  make  when  he  pleaded  the  former;  it  is  danger- 
ous to  rely  on  such  a plea,  without  a due  consideration;  for 
it  confesses  the  matter  which  was  before  in  dispute  be- 
tween the  parties,  Cro.  Eli*.  49.;  and  it  is  not  allowed  to 
be  put  in,  if  any  continuance  has  intervened  between  the  aris- 
ing of  this  fresh  matter,  and  the  pleading  of  it : for  then  the 
defendant  is  guilty  of  neglect,  or  laches,  and  is  supposed  to 
rely  on  the  merits  of  his  former  plea:  also,  it  is  not  allowed 
after  a demurrer  is  determined,  or  verdict  given;  because 
then  relief  may  be  had  in  another  way,  namely,  by  writ  of 
audita  querela,  which  is  in  the  nature  of  a bill  in  equity,  to 
be  relieved  against  the  oppression  of  the  plaintiff.  This 
writ  is  now  almost  rendered  useless,  since  the  courts  have 
shewn  indulgence  in  granting  relief  upon  motion  fora-new 
trial.  1 Lord  Raym.  439. 

When  the  cause  is  called  on,  the  defendant  may  plead  any 
matter  of  defence,  arising  after  the  last  continuance,  puis 
darrein  continuance,  or,  post  nltimam  continuatiojiem ; and 
such  a plea  may  be  pleaded,  after  the  jury  are  gone  from 
the  bar  ; but  not  after  they  have  given  their  verdict.  Bull. 
N.  P.  310.  Pearson  v.  Parkins.  The  last  continuance,  pre- 
vious to  the  sittings  or  assizes,  is  theday  of  the  return  of  the 
venire  facias,  from  whence  the  plea  is  continued,  by  the 
award  of  the  habeas  corp.  jural,  to  the  next  term,  unless  the 
chief  justice,  or  judges  of  assize,  shall  first  come  on  the  day 
of  nisi  prius,  ib.  And  on  this  day,  if  any  matter  of  defence 
has  arisen  after  the  last  continuance,  it  may  be  pleaded  by 
the  defendant,  as  a release,  &c. 

If  the  judge  in  his  directions  or  decisions  mistates  the 
law  by  ignorance,  inadvertence,  or  design,  the  counsel  on 
either  side  may  require  him  publicly  to  seal  a bill  of  excep- 
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tions ; and  this  he  is  obliged  to  seal  by  stat.  IF.  2.  13  Ed.  1. 
c.  31. ; or  if  he  refuses  so  to  do,  the  party  may  have  a com- 
pulsory writ  against  him,  2 Inst.  4S7,  commanding  him  to  . 
seal  it,  if  the  fact  alleged  be  truly  stated.  This  bill  of  ex- 
ceptions is  in  nature  of  an  appeal ; examinable,  not  in  the 
court  out  of  which  the  record  issues  for  the  trial  at  nisi 
prius,  but  iu  the  next  immediate  superior  court  upon  a writ 
of  error,  after  judgment  given  in  the  court  below. 

The  writ  of  error  is  directed  to  the  judge  who  puts  his 
seal  to  the  bill  of  exceptions,  commanding  him  personally 
to  appear  in  the  superior  court,  to  confess  or  deny  the 
seal  put  thereto  according  to  the  statute.  Vid.  3 Burr.  1G£>3. 

When  the  bill  of  exceptions  is  allowed,  the  court  will 
not  sutler  the  party  to  move  any  thing  in  arrest  of  judgment, 
iu  the  point  on  which  the  bill  of  exceptions  was  allowed; 
for  his  proper  redress  is,  by  writ  of  error.  1 Vent.  3(ifl. 

2 Lee.  237. 

Demurrer  to  evidence,  is  when  a record  or  other  matter  Drmurrer  to 
is  produced  in  evidence;  concerning  the  legal  consequences tv'  enu" 
of  which  there  arises  a doubt  in  law  : in  which  case  the  ad- 
verse party  may  demur  to  the  whole  evidence:  which  ad- 
mits the  truth  of  every  fact  that  has  been  alleged,  but  denies  Dougl.  iu. 
the  sufficiency  of  them  all  iu  point  of  law  to  maintain  or 
overthrow  the  issue,  5 Rep.  104,  which  draws  the  question 
of  law  from  the  cognizance  of  the  jury,  to  be  decided  (as  it 
ought)  by  the  court. 

The  demurrer  admits  the  truth  of  all  facts,  which,  upon  Demurrer  ad- 
the  evidence  stated,  might  be  found  by  the  jury  in  fa-  "ilfart™* ' ° 
vour  of  the  party  ottering  the  evidence.  Per  Butler,  J. 

1 Dougl.  133. 

On  a demurrer  to  circumstantial  evidence,  the  party  On  demurrer 
ottering  the  evidence,  is  not  obliged  to  join  in  demurrer;  l^Vevaknc"" 
unless  the  party  demurring  will  distinctly  admit  upon  the 
record,  every  fact,  and  every  conclusion,  which  the  evi- 
dence offered  conduces  to  prove.  Gibsjn  et  at.  v.  Hunter, 

2 H.  B.  Rep.  187- 

If,  by  the  misconduct  or  inadvertence  of  the  pleaders,  the  RepUader  . ' 
issue  be  -»ined  on  a fact  totally^ immaterial,  or  insufficient 
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When  no  re- 
pleader  can 
grautcd. 


to  determine  the  right,  so  that  the  court  upon  the  finding 
cannot  know  for  whom  judgment  ought  to  be  given;  as  if, 
on  an  action  on  the  case  in  assumpsit  against  an  executor, 
he  pleads  that  he  himself  (instead  of  the  testator)  made  no 
such  promise;  or  if  in  an  action  in  debt  in  bond  condi- 
tioned to  pay  money  on  or  before  a certain  day,  the  defen- 
dant pleads  payment  on  the  day,  2 Str.  994.  (which  issue, 
if  found  for  the  plaintiff,  would  be  inconclusive,  as  the  money 
might  have  been  paid  before,)  in  these  cases  the  court  will 
after  verdict  award  a repleader,  quod  partes  replacitent ; un- 
less it  appears  from  the  whole  record  that  nothing  materially 
can  possibly  be  pleaded  in  any  shape  whatsoever,  and  then 
a repleader  will  be  fruitless.  1 Burr.  301.  And  whenever  a 
repleader  is  granted  the  pleadings  must  begin  de  novo  at  the 
stage  of  them,  whether  it  be  the  plea,  replication,  rejoinder, 
4fc.  wherein  there  appears  to  have  been  the  first  defector 
deviation  from  the  regular  course.  2 Salk.  579.  1 Ld. 
Ray.  458. 

No  repleader  can  be  awarded  after  a default.  2 Salk.  578. 
No  repleader  after  a discontinuance.  Comb.  323. 

Where  it  appears  clearly  that  the  defendant  can  have  no 
title  or  defence,  whatever  shape  or  form  the  pleadings  may 
be  put  into,  there  judgment  shall  be  given  against  him,  with- 
out awarding  a repleader.  1 Burr.  299. 

After  demurrer,  a repleader  is  not  to  be  admitted,  because 
by  the  demurrer  the  parties  have  put  themselves  upon  the 
judgment  of  the  court.  5 Co.  52.  Nor  before  the  trial,  be- 
cause the  fault  of  the  issue  may  be  helped  by  the  trial  by  the 
statute  of  jeofails.  1 Salk.  579. 
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Law  and  Markham, 


next  after ' 


llil.  Term,  53  Geo.  3. 

MIDDLESEX,  to  wit.  A.  B.  complains  of  C.  D.t  being  Beginning  of  a 
in  the  custody  of  the  marshal}:  of  the  marshalsea  of  our  lord  b[u  i^ciscViu 
the  now  king,  before  the  king  himself,  of  a plea  of  trespass  on  K-  u- 
the  case,  &c.  For  that  whereas  ( to  the  end  of  the  declaration ; 
then  say,)  to  the  damage  of  the  said  A.  B.  of  /;  and 
therefore  he  brings  his  suit,  &c.  pledges  to  prosecute  John 
Doe  and  Richard  .Roe§. 


In  the  Common  Pleas, 

next  after* 

• / HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B.  Do.  of  adr- 

. ir  , o . claration  in 

in  a plea  of  trespass  on  the  case,  &c. ; and  thereupon  the  said  case,  iuC.  V. 
A.  B.,  by  E.  F.  his  attorney,  complains,  For  that  whereas  (to 
the  end) ; then  say,  Wherefore  the  said  A.  B.  saith,  that  he  is 
injured  and  hath  sustained  damage  to  the  value  of  /. 
and  therefore  he  brings  his  suit,  &c.  omit  pledges. 

Law  and  Markham, 

next  after  || 

Hi/.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  ofC.  D.,  being  in  the  Do.in trespass, 
custody  of  the  marshal  of  the  marshalsea,  of  our  lord  the  now  "”or  impru' 
king,  before  the  king  himself,  of  a plea  of  trespass  on  the 

* See  ante,  page  8. 

+ In  declarations  either  in  K.  R.  or  C.  P.  the  addition  of  the  defendant 
needs  not  to  be  stated,  S Bos.  Sf  Pul.  S95. ; hut  if  unnecessarily  introduced 
the  defendant  may  plead  in  abatement,  if  the  addition  be  incorrect. 

£ See  ante,  page  11. 

^ Statement  of  pledges  is  unnecessary ; sec  ante,  page  19. 

I)  See  the  notes  to  the  first  precedent. 
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case,  &c.  For  that*  the  said  C.  D.  (to  the  cml  of  the  decla- 
ration ;)  then  conclude  thus,  And  other  wrongs  to  the  said 
A.  B.  then  and  there  did,  against  the  peace  of  our  lord  the 
now  kingt,  and  to  the  said  A.  B.  his  damage  of  + /.  and 
therefore  he  brings  his  suit,  &c. ; add,  pledges  to  prosecute. 


In  the  Common  Pleas, 


next  a fter  § 

Hi/.  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B. 
fodtmpui?ia  *n  3 plea,  wherefore  with  force  and  arms,  &c.  (here  set  out 
C-P'  the  supposed  writ,  stating  all  the  trespasses  intended  to  be  in- 

troduced into  each  count,  but  without  mentioning  the  time  when 
the  trespasses  were  committed,  the  number  or  value  of  the  goods, 
§c.  taken,  or  the  amount  of  the  damage, ) and  other  wrongs 
to  the  said  A.  B.  there  did,  to  the  great  damage  of  the  said 
A.  B.,  and  against  the  peace  of  our  lord  the  now  king;  and 
thereupon  the  said  A.  B.,  by  E.  F.  his  attorney,  complains. 
For  that,  Sj-c.  ( set  out  the  trespasses  mentioned  in  the  preceding 
part  at  length,  with  the  addition  of  time,  number,  and  value, 
<5f c.J  then  conclude  as  follows,  And  other  wrongs  to  the 
said  A.  B.  then  and  there  did,  against  the  peace  of  our  lord 
the  now  kingt,  wherefore  the  said  A.  B.  saith  that  he  is  in- 
jured, and  hath  sustained  damage  to  the  value  of  % l. 
and  therefore  he  brings  his  suit,  &c. ; omit  pledges. 


Do.  against  a 
prisoner  in  tlic 
actual  custo- 
dy of  the  she- 
riff in  K.  B. 


Law  and  Markham, 

next  after  § 

HU.  Term,  53  Geo.  3. 

Oxfordshire,  to  wit.  A.  B.  complains  ofC.  D.  being  in  the 

* to  declarations  in  trespass  in  the  King's  Bench,  by  bill,  the  introduc- 
tion of  the  word  “ whereas,”  would  be  demurrable,  Com.  Dig.  Pleader, 
C.  SO. ; but  in  declarations  by  original,  or  in  C.  P.  the  introduction  of  the 
words  “ therefore"  or  “ whereas,”  is  no  cause  of  demurrer.  1 Wilt.  99. 

+ The  declaration  in  trespass  should  be  contra  pacem.  Coin.  Dig. 
Pleader,  3 M.  8. 

* Any  sum  sufficient  to  cover  the  amount  of  the  damages  which  it  may 
be  probable  the  jury  will  give. 

(i  Sec  notes  to  the  first  precedent. 
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custody  of  the  sheriff  of  the  county  of  *,  by  virtue  of 
his  majesty's  writ  of  latitat,  (or  alias  capias,  pluries  capias, 
as  the  writ  is)  issuing  out  of  the  court  of  our  lord  the  now 
king,  before  the  king  himself,  against  the  said  C.  D.  at  the 
suitof  the  said  A.  B.f,  and  returnable  before  the  king  himself 
at  Westminster,  on  next  after  *, 

of  a plea  of  trespass  on  the  case,  &c.  For  that  whereas,  &c. 
add  pledges. 

Law  and  Markham, 

next  after  § 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  being  in  the  Beginning  of 
custody  of  the  sheriff  of  the  county  palatine  of  Lancaster,  by  agJuiT  °n 
virtue  of  a certain  writ  of  our  lord  the  now  king,  called  a of  tbo 
latitat  issued  out  of  the  court  of  our  said  lord  the  king,  be-  sheriff  of  a 

county  pals* 

fore  the  king  himself,  against  the  said  C.  D.  in  this  suitdi-  tine,  in  k b. 
rected  to  the  chancellor  {or  chamberlain,  according  to  the 
county  .palatine,)  of  the  said  county  palatine  or  his  deputy 
there,  and  returnable  in  the  same  court,  on,  &c.  in  this 
same  term,  and  also  by  virtue  of  a certain  other  writ  of  our 
said  lord  the  king,  under  the  seal  of  the  said  county  palatine, 
thereupon  duly  made  and  directed  to  the  sheriff  of  the  same 
county  palatine.  For  that  whereas,  &c.  add  pledges. 


Law  and  Markham, 

— — next  after  § 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.B.  complains  of  C.  D.  and  E.  F.,  Do.  against 
the  said  C.  D.  being  in  custody  of  the  sheriff  of  Middlesex,  Ono  inth*""’ 

custody  of  the 

* See  ante,  pace  12.  aheriff  and  the 

r ” # other  of  the 

+ If  (be  declaration  do  not  shew  at  whose  suit  the  defendant  is  in  cus-  marshal,  in 

tody,  it  will  be  bad  on  general  demurrer,  2 L.  Ray.  1362.  ( but  this  form  K'  B- 
is  not  necessary,  when  the  plaintiff  has  proceeded  by  special  original,  or  in 
the  Common  Pleat , or  Exchequer , and  therefore  the  above  allegation  is 
only  necessary  when  the  plaintiff  proceeds  upon  a bill  of  Middlesex,  or 
latitat,  or  by  attachment  of  privilege.  Imp.  K.  II.  667.  8lh  Ed. 

i This  must  be  stated  according  to  the  writ,  for  if  it  be  miitaled,  it  will 
be  fatal.  1 T.  R.  6S6. 

^ See  notes  to  the  first  precedent. 
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by  virtue  of  a certain  precept  called  a bill  of  Middlesex, 
(or  writ  of  our  lord  the  king  called  a latitat,  or  alias  capias , 
pluries  capias,  as  the  writ  is)  issued  out  of  the  court  of  our 
said  lord  the  king,  before  the  king  himself  against  the  said 
C.  D.  in  this  suit*,  and  returnable  in  the  same  court,  on 
next  after  * in  this  same  term,  and  the  said  E.  F. 

being  in  the  custody  of  the  marshal  of  the  marshalsea  of 
our  lord  the  now  king,  before  the  king  himself,  of  a plea  of 
trespass  on  the  case,  &c.  For  that  whereas,  &c.  add  pledges. 

Law  and  Markham, 

As  yet  of  Michaelmas  Term,  53  Geo,  3. 

Beginning  of  Middlesex,  to  wit.  Be  it  remembered  that  on  (thedav 
todetata*100  the  bill  is  filed)  A.  B.  brought  into  the  office  of  the  clerk  of  the 
* prisonev  in  declarations  of  the  court  of  our  lord  the  now  king,  before 

custody  of  the  , ° 

marshal  m »a-  the  king  himself,  according  to  the  course  and  practice  of  the 
cation  m game  court,  his  certain  bill  against  C.  D.  being  in  the  cus- 
tody of  the  marshal  of  the  marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a plea  of  trespass  on  the 
case,  &c.  (or  as  the  plea  is)  and  filed  the  same  bill  as  of  Mi- 
chaelmas Term,  in  the  53d  year  of  the  reign  of  our  said  lord 
the  king,  which  said  bill  follows  in  these  words,  that  is  to 
say,  Middlesex  to  wit.  A.  B.  complains  of  C.  D.,  being,  &c. 
add  pledges. 

In  the  Common  Pleas, 

As  yet  of  Michaelmas  Term,  in  the  5 3d  Geo.  3. 
to  wit,  on  the  day  of  1813. 

Do.  to  Middlesex,  to  wit.  C.  D.  was  attached  to  answer 

wner'incoo-  °f  a P'ea  of  trespass  on  the  case,  &c.  (or  as  the 

tody  in  raca-  piea  i8  ) and  thereupon  the  said  A.  B.,  by  E.  F.  his  attor- 

tion,  where  the  r ' . „ , . 

■cause ofac.  ney,  complains,  for  that  whereas  the  said  C.  D.,  before 
iftcr” hV'pre-  the  commencement  of  this  suit,  to  wit,  on  the  day 

f*®fS,tenn  of  in  the  year  of  our  lord  18  , was  indebted,  &c. 

go  on  in  the  usual  forms  of  declarations,  inserting  the  words, 

* See  the  notes  to  the  precedent  of  a declaration  against  a prisoner  in 
the  actual  custody  of  the  sheriff  in  K.  B , p.  40. 
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“ before  the  commencement  of  this  suit,”  throughout  the 
declaration,  where  proper;  omit  pledges. 

Law  and  Markham, 

next  after  — 

. Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  comes  and  gives  the  court  of  our  of 

lord  the  now  king,  before  the  king  himself,  at  Westminster,  when  one 
in  the  county  of  Middlesex,  to  understand  and  be  informed,  tiffs  dieelfter 
that  E.F.*  now  in  the  custody  of  the  marshal  of  the  marshal- 
sea  of  our  lord  the  now  king,  before  the  king  himself,  was  K.  B. 
arrested,  by  virtue  of  a certain  precept,  called  a bill  of  Mid- 
dlesex (or  “writ  of  our  lord  the  king-called  a latitat ”)  is- 
sued out  of  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  against  him  the  said  E.  F.  by  the  name 
of  E.  F.  esq.  otherwise  called  esq.  at  the  suit 

of  him  the  said  A.  B.  and  of  one  C.  D.  and  that  since  the 
issuing  of  the  said  precept  (or  “ writ")  and  before  this  day, 
to  wit,  on  the  day  of  in  the  year  of  our  Lord 

18  the  said  C.  D.  died,  to  wit,  at  (the  venue ) and  the 
said  A.  B.  survived  him,  which  the  said  E.  F.  doth  not  deny, 
but  admits  the  same  to  be  true,  and  hereupon  the  said  A. 

B.  complains  against  the  said  E.  F.  of  a plea  of  trespass  on 
the  case,  &c.  (or  as  the  plea  is)  for  that  whereas,  &c.  add 
pledges. 

The  same  as  the  last  mutatis  mutandis.  Do.  if  one  of 

the  defendants 
dies  in  K.B. 

In  the  Common  Pleas, 

next  after  * 

Uil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  Do.  when  one 
and  B.  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea 
is)  and  thereupon  the  said  A.  by  E.  F.  his  attorney,  comes  0lfl,'ic‘3,u‘ 
and  gives  the  court  here  to  understand  and  he  informed,  writ,  in  C.  P. 
that  since  the  suing  out  of  the  original  writ  in  this  cause, 

* See  note  to  tbe  first  precedent. 
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and  before  this  day,  to  wit, on  the  day  of 
at  &c.  (the  venue)  the  said  B.  died,  which  the  said  C.  D. 
doth  not  deny,  but  admits  the  same  to  be  true,  and  there- 
upon the  said  A.  by  his  attorney  aforesaid,  complains,  for 
that  whereas,  &c.  omit  pledges. 

Beginning  of  ' 

when'otTe'00  The  same  as  the  last,  mutatis  mutandis. 

of  the  defend- 
ants dies,  in 

C.  P. 

Law  and  Markham, 

next  after  * 

Ilil.  Term,  53  Geo.  3. 

Do.  where  one  Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B. 
ant'i'ii  ouu"d  a P'ea  of  trespass  on  the  case,  &c.  and  thereupon  the 
i«»cd,  in  k.  said  A.  B.  by  E.  F.  his  attorney,  complains,  for  that  whereas 
the  said  C.  D.  and  one  G.  H.  (which  said  G.  II.  by  due 
course  of  law  has  been  outlawed  at  the  suit  of  the  said  A. 
B.  in  this  plea  and  suil£,  and  still  remains  so  outlawed;) 
heretofore,  to  wit,  on,  &c.  and  conclude  as  follows  : 

Yet  the  said  C.  D.  and  E.  F.  who,  &c.  before,  and  the 
said  C.  D.  since  the  said  outlawry  was,  had,  not  regarding, 
&c.  but  contriving,  4cc.  and  craftily  have  not,  nor  hath  either 
of  them  paid,  &c.  (although  so  to  do,  the  said  C.  D.  and  E. 
F.  who,  &c.  before  the  said  outlawry,  so  had,  were,  and 
each  of  them  was,  oftentimes  requested;  and  the  said  C.  D. 
since  the  said  outlawry  was  had,  hath  been  requested  by 
the  said  A.  B.  to  wit,  on,  &c.  and  often  afterwards,  &c.  to 
wit,  at,  &c.  aforesaid  ;‘  but  they  to  pay  the  same,  or  any 
part  thereof,  to  the  said  A.  B.  have,  and  each  of  them  hath, 
hitherto  wholly  refused  ; and  the  said  C.  D.  still  doth  re- 
fuse, to  wit,  at,  &c.  aforesaid  ; to  the  damage  of  the  said 
A.  B.  of  l.  and  therefore  he  brings  his  suit,  &c. ; 
pledges,  &c. 

* A s to  the  title  of  the  term,  see  ante,  page  8. 

+ This  form  still  suffice  for  C.  I\ 

£ This  allegation  is  sufficient,  sec  7 East,  50. 
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Law  and  Markham, 

next  after  *— . — 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  who  was  Beginning' of 
arrested  (orf  “ serred  with  process,"  if  not  bailable)  by  the  aitainlT'a'0" 
name  of  E.  D.  being  in  the  custody  of  the  marshal  of  the  ^ 
marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  name,  in  K B. 
for  that  whereas,  the  said  E.  D.  ( the  right  name  throughout 
the  declaration  afterwards ;)  add  pledges. 


In  the  Common  Pleas, 

next  after* 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  arrested  (orf  “ served  with  pro-  Do.  against  u 
cess”  if  not  bailable)  by  the  name  of  E.  F.  was  attached  to  by  a wroDg 
answer  A.  B.  of  a plea  of  trespass  on  the  case,  &c.  and  there-  nnrae>inC-  p- 
upon  the  said  A.  B.  by  G.  H.  his  attorney,  complains  for 
that  whereas  the  said  C.  D.  &c.  (the  right  name  throughout 
afterwards ;)  omit  pledges. 


Law  and  Markham, 


next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  being  in  the  Do.  when  de: 
custody  of  the  mayor  of  the  borough  of  Derby,  by  virtue  ^^dyor'an 
of  a certain  writ  of  our  lord  the  king,  called  a latitat,  issued  officer  of  a 

# particular 

out  of  the  court  of  our  said  lord  the  king,  before  the  king  franchise,  in 

KB 

himself,  against  the  said  C.  D.  in  this  suit  directed  to  the 
sheriffs  of  and  also  by  virtue  of  the  sheriff’s  mandate 

on  the  said  writ,' directed  to  the  mayor  of  the  borough 
aforesaid,  of  a plea  of  trespass  on  tlie  case,  &c.  (or  as  the 
plea  is)  for  that  whereas,  &c.  add  pledges. 


* Sec  note  to  the  first  precedent. 

+ The  words  arrested  or  served  with  process , appear  to  be  preferable  t» 
the  word  sued.  1 Bos.  !f  Pul.  647. 
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Beginning  oft 
declaration 
when  de- 
fendant is  in 
custody  of  an 
officer  of  a 
particular 
franchise,  in 
C.  P. 


Do  in  debt, 
in  K.  fi. 


In  the  Common  Pleas, 

next  after  • 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  being  in  the  custody  of  the 
mayor  of  the  borough  of  Derby,  by  virtue  of  a certain  writ 
of  our  lord  the  king,  issued  out  of  the  court  of  our  lord  the 
now  king,  before  the  right  hon.  Sir  James  Mansfield,  knt. 
and  his  companions,  then  his  majesty’s  justices  of  the 
bench  at  Westminster,  in  the  county  of  Middlesex,  called  a 
capias  ad  respondendum,  against  the  said  C.  D.  in  this  suit 
directed  to  the  sheriff  of  and  also  by  virtue  of  the  she- 
riffs mandate  on  the  said  writ,  directed  to  the  mayor  of  the 
borough  aforesaid,  of  a plea  of  trespass  on  the  case,  &c.  and 
thereupon  the  said  A.  B.  by  E.  F.  his  attorney,  complains 
for  that  whereas,  &c.  omit  pledges. 


Laic  and  Markham, 


next  after  * 

Hil.  Term,  53  Geo.  3. 

London,  to  wit.  A.  B.  complains  of  C.  D.,  being  in  the 
custody  of  the  marshal  of  the  marshalsea  of  our  lord  the 
now  king,  before  the  king  himself,  of  a plea  that  he  render 
to  him  the  said  A.  B.  the  sum  of  500f.f  of  lawful  money  of 
Great  Britain,  which  he  owes  toj,  and  unjustly  detains 
from  him,  &c.  For  that  whereas,  &c.  to  the  said  A.  B.  his 


* See  note  to  the  first  precedent. 

t This  should  be  the  amount  of  all  the  sums  mentioned  in  the  several 
counts,  and  formerly  if  the  sum  demanded  was  more  or  less  than  the  ag- 
gregate of  the  sums  mentioned  in  the  several  counts,  the  variance  was 
considered  fatal;  but  the. objection  is  non  immaterial,  and  the  plaintiff 
may  demand  more  or  less  than  the  aggregate  of  the  sums  mentioned  in 
the  several  counts.  1 Hen.  Bla.  249.  1 1 £«»(,  622. 

X In  actions  by  or  against  executors  or  administrators  suing  or  sued  in 
that  character,  in  general  it  must  be  in  the  detinet  only.  3 East,  2.  Omis- 
sion of  both  the  debet  and  detinet  is  demurrable.  6 Mod.  306.  So  in  the 
detinet  for  goods.  Cilb.  on  Debt,  4001,  1.  359.  Husband  and  wife  are 
to  be  sued  in  debet  and  detinet.  Gilb.  on  Debt,  402. 
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damage  of  10/.*  and  therefore  he  brings  his  suit,  &c.  (add 
pledges.) 


In  the  Common  Pleas, 


next  after  f 

Hil.  Term,  53  Geo.  3, 

Middlesex,  to  wit.  C.  D.  teas  summoned  to  answer  A.  B.,  Beginning  of 
of  a plea  that  he  render  to  him  the  said  A.  B.  the  sum  of  500/. 
of  lawful  money  of  Great  Britain,  which  he  owes  to,  and 
unjustly  detains  from  him,  and  thereupon  the  said  A.  B.  by 
S.  U.  his  attorney,  complains.  For  that  whereas,  # c . where- 
fore the  said  A.  B.  saith  he  is  injured,  and  hath  sustained 
damage  to  the  value  of  10/.  and  therefore  he  brings  his 
suit,  &c.  omit  pledges. 


Law  and  Markham, 


next  after  f 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  being  in  the  Do.in<ktmue, 
custody  of  the  marshal  of  the  marshalsea  of  our  lord  the  '8  K'  B' 
now  king  before  the  king  himself  of  a plea  that  he  render 
to  the  said  A.  B.  a certain  bond  or  writing  obligatory,  (if 
the  cause  of  action  be  for  a box  containing  charters  and 
writings,  say,  “ of  a plea  that  he  render  to  the  said  A.  B. 
a certain  box,  with  charters,  writings,  and  other  muni- 
ments therein  contained.”  If  it  be  for  a note  or  bill  of 
exchange,  a lease,  or  other  indenture,  name  them  specifi- 
cally,) which  he  unjustly  detains  from  him.  For  that 
whereas,  &c.  add  pledges. 


* To  general,  the  reason  why  the  damages  are  not  laid  higher  is,  that, 
in  actions  on  bond,  the  plaintiff  always  recovers  the  penalty  with  Is.  da- 
mages for  the  detention  of  the  debt,  which  carries  the  costs  de  incremento. 
But  if  you  go  for  more  damages  than  the  penalty,  then  you  may  lay  lha 
damages  as  high  as  you  please  i for  there  arc  cases  in  which  the  plaintiff 
may  recover  on  bond  beyond  the  penalty.  See  1 Sound.  58.  n.  1. 

The  penalty  of  a bond  is  merely  a security  ; and  where  it  is  not  suffi- 
cient, the  plaintiff  may  recover  damages  as  well  as  the  penalty.  Lord 
Mamfield,  Trin.  6 Geo.  S.  So  stated  by  Mr.  J.  Buller  in  * Term  Bep. 
S88. 

t See  noto  to  the  first  precedent. 
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Bcginniuffof  a 
declaration  iu 
detinue,  in 
C.  P. 


In  the  Common  Pleas, 

. next  after  * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  summoned  to  answer  A.  B. 
in  a plea,  that  he  render  to  the  said  A.  B.  a certain  bond  or 
writing  obligatory,  ('see  the  preceding  precedent ) which  he 
unjustly  detains  from  him,  and  thereupon  the  said  A.  B. 
by  E.  F.  his  attorney  complains.  For  that  whereas,  &c.  omit 
pledges. 


Do  in  debt 
and  detinue, 
ill  K.  B f 


Law  and  Markham, 


next  after  * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  being  in 
the  custody  of  the  marshal  of  the  marshalsea  of  our  lord 
the  now  king,  before  the  king  himself,  of  a plea  that  he  ren- 
der to  hint  the  said  A.  B.  the  sum  of  I.  of  lawful  money 
of  Great  Britain,  which  he  owes  to,  and  unjustly  detains 
front  him;  and  also  that  he  render  to  him  the  said  A.  B.  a 
certain  indenture  of  lease  of  him  the  said  A.  B.,  (see  the  pre- 
ceding precedents)  bearing  date,  &c.  which  he  unjustly  de- 
tains front  him.  For  that  whereas,  &c.  add  pledges. 


In  the  Common  Pleas, 

next  after  * 

Hit.  Term,  53  Geo.  3. 

Do.  in  C.  P Middlesex,  to  wit.  C.  D.  was  summoned  to  answer  A . B. 

of  a pica,  that  he  render  to  the  said  A.  B.  the  sum  of  /* 
of  lawful  money  of  Great  Britain,  which  he  owes  to  and 
unjustly  detains  front  him  ; and  also  that  he  render  to  him 
the  said  A.  B.  a certain  indenture  of  lease  of  him  the 
said  A.  B.,  (see  the  preceding  precedents)  bearing  date,  &c. 
which  he  unjustly  detains  from  him.  For  that  whereas,  &c. 
omit  pledges. 


* See  note  to  the  tint  precedent, 
f Debt  and  detinue  may  be  joined,  see  ante,  p.  2. 
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Law  and  Markham, 

next  after  * ■ - 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  who  sues  as  well  for  our  sove-  i?<*inoin* ofa 
reign  lord  the  king  (or  “ for  the  poor  of  the  parish  of 
in  the  county  of  ”)  as  for  himself  in  this  behalf,  com-  *<•>»> 
plains  of  C.  D.,  being  in  the  custody,  &c.  of  a plea  that  he 
render  to  our  said  lord  the  king,  (or  “ to  the  poor  of  the 
aforesaid  parish")  and  to  the  said  A.  B.,  who  sues  as  afore-  r 
said,  the  sum  of  l.  of  lawful  money  of  Great  Britain, 

which  he  owes  to  and  unjustly  detains  from  them.'  For  * ' 

that  whereas,  &c.  Therefore  as  well  for  our  said  lord  the  Couclusion. 
king  (or  “ for  the  poor  of  the  said  parish  of  ”)  as  for 
himself  in  this  behalf,  he  brings  his  suit,  &c.t  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  * , 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  summoned  to  answer  A.  B.  Do.  in  c.  P 
who  sues  as  well  for  our  sovereign  lord  the  king  (or  “for 
the  poor  of  the  parish  of  ’’)  as  for  himself  in  (jiis  be- 
half, of  a plea,  that  he  render  to  our  said  lord  the  king  (or 
“ to  the  poor  of  the  aforesaid  parish”)  and  to  the  said  A.  B., 
who  sues  as  aforesaid,  the  sum  of  I.  of  lawful  money  of 
Great  Britain,  which  he  owes  to  and  unjustly  detains  from 
them;  and  thereupon  the  said  A.  B.  by  E.  F.  his  attorney 
complains.  For  that  whereas,  &c.  Wherefore  as  well  for  Conclusion, 
our  said  lord  the  king  (or  “ for  the  poor  of  the  said  parish 
of  ")  as  for  himself  in  this  behalf  he  brings  his  suit, 

&c.f  (omit  pledges.) 

* See  note  to  the  tint  precedent. 

t A common  informer  must  not  conclude  with  the  words,  “to  the  da- 
mage, &c.”  for  be  is  not  entitled  to  any  damages.  4 Durr.  2021. 
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Beginning  of  a 
drcinration  in 
covenant,  iu 
K.  B. 


Do.  in  C.  P. 


Do.  in  ac- 
count, in  K.B. 
by  bill. 


Do.  in  C.  P. 


Law  and  Markham, 

next  after  — 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  witf.  A.  B.  complains  of  C.  D.,  being 
in  the  custody  of  the  marshal  of  the  marshalsea  of  our 
lord  the  now  king,  before  the  king  himself,  of  a plea  of 
breach  of  covenant.  For  that  whereas,  fyc. 


In  the  Common  Pleas, 

next  after  * • 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  witf.  C.  D.  was  summoned  to  answer 
A.  B.  in  a plea,  that  he  keep  with  him  the  covenant  made 
between  them,  according  to  the  force,  form,  and  effect  of  a 
certain  indenture  (or  “ deed  poll”  or  “ articles  of  agree- 
ment") made  between  them,  &c.  and  thereupon  the  said 
A.  B.  by  E.  F.  his  attorney,  complains,  For  that  whereas. 


Law  and  Markham, 


next  after  * 

r>'  Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  being  in  the 
custody  of  the  marshal  of  the  marshalsea  of  our  lord  the 
now  king,  before  the  king  himself,  of  a plea,  that  he  ren- 
der to  the  said  A.  B.  a reasonable  account  of  the  time  in 
which  he  was  the  bailiff  of  the  said  A.  B.,  in  in 

the  county,  of  (or,  receiver  of  the  monies  of  the 

said  A.  B.)  For  that  whereas,  fyc.  (conclude  as  usual.) 


In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  summoned  to  answer  A.  B. 
of  a plea,  that  he  render  to  the  said  A.  B.  a reasonable  ac- 

* See  note  to  the  first  precedent. 

+ A i to  the  venue  in  covenant, <ce  ante,  p.  9. 
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count  of  the  time  in  which  he  wus  the  bailiff  of  the  said 
A.  B.,  in  in  the  county  of  (or  receiver 

of  the  monies  of  the  said  A.  B.) ; arid  thereupon  the  said 
A.  B.,  by  E.  F.  his  attorney,  complains.  For  that  whereas, 

4c.  (conclude  as  usual.) 


< By  Original. 

Middlesex* , to  wit.  If  A.  B.  make  you  secure,  &c.  then  Beginning  of 
put  by  gages  and  safe  pledges  C.  D.,  late  of  Westminsterf,  “,,Poiigil..«i,  iu 
in  the  county  of  Middlesex,  yeomanj,  (or,  esquire  or  gen-'"'’ luK'  B' 
tlernan,  as  the  defendant's  degree  may  be)  that  he  be  before 
us  on  § wheresoever  II  we  shall  then  be  in  England, 

to  shew.  For  that  whereas,  &c.  (state  the  whole  cause  of  ac- 
tion as  by  bill,  and  conclude  thus,)  to  the  damage  of  the  said 
A.  B.  of  l.  as  it  is  said,  &c. 

Law  and  Markham, 

next  after  *T 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B.  Declaration 
of  a plea  of  trespass  on  the  case,  &c.  and  thereupon  the  said  ipp^aTaucc^n 
C.  D.,  by  E.  F.  his  attorney,  complains,  For  that  whereas,  K-  B' 

* If  the  defendant  is  to  be  held  to  bail,  the  venue  mint  be  laid  where 
the  cause  is  to  be  tried, ante,  II. 

+ It  is  sufficient  to  describe  the  plaintiff  of  any  place  which  he  formerly 
frequented.  2 Sira.  924.  Barnes,  162. 

t When  defendant  is  described  as  a gentleman  or  yeoman,  he  cannot 
plead  in  abatement,  that  he  is  a merchant,  tradesman,  &c.  as  the  plaintiff 
has  his  election  to  describe  him  by  his  degree  or  mystery.  1 Hen.  5.  c.  5, 

SStre.  810.  If  there  be  two  defendants,  an  addition  should  be  given  to 
each,  which  may  be  in  this  form,  “ C.  D.,  late  of  Westminster,  in  the 
county  of  Middlesex,  yeoman,  and  E.  F.,  late  pf  the  same  place,  yeo- 
man, &c." 

% This  must  be  a general  return  day. 

|1  The  omission  of  the  words,  “ wheresoever  we  shall  then  be  in  Eng- 
land" is  not  material.  2 Sira.  1 155. 

5 As  to  the  title  of  the  term,  see  ante,  page  8. 
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When  one  or 

more  <!pfe.i- 
ilauts  have 
been  outlaw- 
ed. 


Pra'cipe  for 
original  in 
debt  in  K.  B 


there- 

on. 


Declaration 

thercou. 


&c.  (copy  the  praecipe  verbatim  to  the  statement  of  plain- 
till’s  damage,  and  then  conclude  as  in  a declaration  by  bill, 
omitting  the  pledges.) 

For  the  form  of  the  declaration  by  original,  where  there 
are  several  defendants,  and  one  or  more  have  been  outlawed, 
see  ante,  page  43. 

Middlesex,  to  wit.  Command  C.  D.,  late  of  Westmin- 
ster, in  the  county  of  Middlesex,  yeoman,  that  justly  and 
without  delay  he  render  unto  A.  B.  the  sum  of  l.  of 
good  and  lawful  money  of  Great  Britain,  which  he  owes  to 
andf  unjustly  detains  from  him,  as  it  is  said.  And  un- 
less, &c.J 

George  the  third,  by  the  grace  of  God,  of  the  united  king- 
dom of  Great  Britain  and  Ireland  king,  defender  of  the 
faith,  to  the  sheriff  of  Middlesex  greeting.  We  command 
you,  that  you  take  C.  D.,  late  of  Westminster,  in  the 
county  of  Middlesex,  yeoman,  if  he  be  found  in  your  baili- 
wick, and  him  safely  keep,  so  that  you  may  have  his  body 
before  us  on  wheresoever  we  shall  then  be  in 

England,  to  answer  to  A.  B.  of  a plea,  that  he  render  to  the 
said  A.  B.  the  sum  of  l.  of  good  and  lawful  money 
of  Great  Britain,  which  he  owes  to  and f unjustly  detains 
from  him,  as  it  is  said,  and  have  there  this  writ.  Witness 
ourself  at  Westminster,  the  day  of  in  the 

53d  year  of  our  reign. 

Law  and  Markham, 

next  after  § 

Hil.  Term,  63  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  summoned  to  answer  A.  B., 

* See  the  notes  to  the  preceding  forint  in  cate  by  original. 

. + If  the  action  be  by  or  against  an  executor  or  administrator,  omit  th« 
words  in  italics. 

£ In  debt  the  cause  of  action  it  not  stated  with  precision  in  the  writ. 
line.  ,1b.  tit.  Actions,  C.  2 Saund.  209.  n.  I. 

')  See  ante,  p.  8. 
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of  a plea  that  be  render  to  him  the  sum  of  /.  Af  law- 

ful money  of  Great  Britain,  which  he  owes  to  and  unjustly 
detains  from  him,  and  thereupon  the  said  A.  B.  by  E.  F.  his 
attorney,  complains,  For  that  whereas,  &c.  (proved  exactly 
as  by  bill,  omitting  pledges  at  the  end.) 


Middlesex,  to  wit.  Command  C.  D.,  late  of  Wes  tin  in-  Precipe  for 

original  in  co- 
ster, in  the  county  of  Middlesex,  yeoman,  that  justly  and  veuant,  in 

without  delay  he  keep  with  A.  B.  the  covenant  made  by  K'  11 ' 
him  the  said  C.  D.  with  the  said  A.  B.,  according  to  the 
force,  form,  and  etfect  of  a certain  indenture  (or,  “of  a cer- 
tain deed  poll,"  or  “ of  certain  articles  of  agreement”)  made 
between  them,  as  it  is  said.  And  unless,  &c.* 


George  the  third,  &c.  (the  form  of  the  capias  is  just  the  Capias  there  - 
same  as  in  the  preceding  form  to  the  words)  to  answer  to  on' 

A.  B.  of  a plea,  that  he  keep  with  him  the  covenant  made 
by  the  said  C.  D.  with  the  said  A B.,  according  to  the  force, 
form,  and  effect  of  a certain  indenture,  (or  “ of  a certain 
deed  poll,”  or  “of  certain  articles  of  agreement")  made  be- 
tween them,  as  it  is  said,  and  have  there  this  writ.  Witness 
ourself  at  Westminster,  the  day  of  in  the 

53d  year  of  our  reign. 


Law  and  Markham, 

— — next  after f 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  summoned  to  answer  A B. 
of  a plea  of  breach  of  covenant,  and  thereupon  the  said 
A.  B.  by  E.  F.  his  attorney,  complains,  For  that  whereas, 
&c.  (proeeed  as  in  declarations  in  covenant  by  bill,  omitting 
pledges.) 


DecUt  aitoit 
tivicem 


I 


The  forms  of  proceedings  by  special  original  in  the  Com-  i 

mon  Pleas  are  precisely  the  same  as  in  the  King’s  Bench,  c;nai  mC.P. 

• In  covenant  the  cause  of  action  is  not  stated  with  precision  in  the 
writ.  Bac.  .ib.  tit.  Actions,  C.  2 Sauni.  203.  n.  1. 

+ See  ante,  p.  8. 
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except  in  the  return  of  the  writ,  which  is  made  returnable 
upon  a day  certain,  “ before  our  justices  of  the  Bench  at 
Westminster.” 

In  the  King’s  Bench,  {or,  In  the  Common  Pleas,) 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Beginning  of  * Middlesex^,  to  wit.  C.  D.  was  summoned  to  answer  A.  B. 
in  rVpkrin,  in  of  a plea,  wherefore  he  look  the  cattle  (or  “ the  goods  and 
K.  B.  orC.  P.  chattels")  of  the  said  A.  B.,  and  unjustly  detained  the  same 
against  sureties  and  pledges,  until,  &c.  and  thereupon  the 
6aid  A.  B.,  by  E.  F.  his  attorney,  complains.  For  that,  &c. 


By  and  against  particular  Persons,  Peers,  §c. 


Law  and  Markham, 

next  after  + 

Hil.  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  Her  most  sacred  Majesty?  Charlotte, 
nt  the  >uit  of  queen  of  the  united  kingdom  of  Great  Britain  and  Ireland, 
the  queen.  congort  Gur  sovereign  lord  the  now  king,  complains  of 
C.  D.,  being  in  the  custody  of  the  marshal  of  the  marshal- 
sea  of  our  lord  the  now  king,  before  the  king  himself,  of  a 
plea  of  trespass  on  the  case,  (or  as  the  plea  may  be,)  For  that 
whereas,  &c.  (proceed  as  usual,  calling  the  plaintiff  “ her 
said  majesty”  throughout,  but  omitting  pledges  at  the  end.) 


Beginning  of  Middlesex,  to  wit.  If  A.  B.  make  you  secure,  &c.  then 

a pnccipe  in  * J ’ 

cwenpninu  summon  by  good  summoners  the  Right  Honourable  C.  D., 
peer, in  i ear|  0f  late  of  Westminster,  in  the  county  of  Mid- 

dlesex, (having  privilege  of  parliament)  that  he  be  before 


* Sec  ante,  page  8. 

+ The  venue  is  local. 

* See  note  to  the  first  precedent. 

^ The  queen  may  sue  and  be  sued  as  a feme  sole.  Com.  Dig.  til.  Ac- 
tion, B.  V.  C.  2. 

| This  form  will  suffice  for  Scotch  or  Irish  peers. 
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our  lord  the  king  on  wheresoever  our  said,  lord  the 

king  shall  then  be  in  England,  to  shew,  For  that  whereas 
the  said  earl,  &c.  (proceed  as  usual  in  praecipes  for  origi- 
nals to  the  conclusion,  which  in  assumpsit  is  as  follows,) 

Yet  the  said  earl  hath  not*  as  yet  paid  the  said  several 
sums  of  money,  or  either  or  any  of  them  or  any  part  thereof, 
to  the  said  A.  B.,  although  often  requested  so  to  do,  but  he 
to  do  this  hath  hitherto  wholly  refused,  and  still  doth  re- 
fuse, to  the  damage  of  the  said  A.  B.  of  l.  as  it  is 

said,  &c. 

Middlesex,  to  wit.  If  A.  B.  make  you  secure,  &c.  then  Banning  of 
summon  by  good  summoners  the  Right  Reverend  Father  in  cJwTagriUt  a 
God  C.  D.,  lord  bishop  of  late  of  Westminster,  in  blsl,0P in  K- B- 

the  county  of  Middlesex,  having  privilege,  &c.  (same  as  the 
last,  calling  defendant  “ the  said  bishop.” 

Middlesex,  to  wit  If  A.  B.  make  you  secure,  &c.  then  Do  against  a 
put  by  gages  and  safe  pledges  C.  D.,  late  of  Westminster,  lament.  , 
in  the  county  of  Middlesex,  esquire,  (having  privilege  of 
parliament)  that  he  before  us  on  &c.  (proceed  ex- 

actly as  in  praecipes  for  originals  against  common  persons, 
aute,"page  51.) 

Law  and  Markham, 

next  after  t 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  the  Right  Ho-  Boginmngofa 
nourable  C.  D.,  marquis,  &c.  (or,  of  E.  F.  esquire,  having 
privilege  of  parliament)  of  a plea  of  trespass  on  the  case,  btr  of.P,rli’* 

k.  n’t 

* To  draw  the  breach  in  the  usual  form,  staling  the  defendant  “ to  iu- 
“ tend  to  defraud  the  plaintiff, " would  be  considered  a contempt  of  the 
house  of  peers. 

+ Sec  note  to  the  first  precedent. 

£ This  form  will  suffice  for  Scotch  or  Irish  peers.  It  seems  that  a peer 
may  be  sued  by  bill.  At  all  events,  the  objection,  if  any,  can  only  be 
made  by  plea  in  abatement.  3 Bos.  6j  Put.  1. 
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kc.  [or  as  the  plea  is)  For  that  whereas,  kc.  then  con- 
clude as  follows.  Yet  the  said  duke  (or  “earl,”  or  “ the  said 
C.  D.”)  hath  not  as  yet  paid  the  said  .several  sums  of  mo- 
ney, or  any  or  either  of  them,  or  any  part  thereof,  to  the 
said  A.  B.,  although  often  requested  so  to  do,  but  so  to  do 
hath  hitherto  wholly  refused,  and  still  doth  refuse,  to  the 
damage  of  the  said  A.  B.  of  l.  and  therefore  he  brings 
his  suit,  &c. ; and  he  prays  his  majesty's  process  to  be 
made  against  the  said  duke  (or  “earl,”  or  “the  said  C.  D.”) 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  it  is  granted  to  him,  kc.  Pledges,  &c. 

Law  and  Markham,  ' 

next  after  * 

Hit.  Term,  53  Geo.  3. 

Beginum*  of  Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  and  E.  F., 
;rd:?r‘  the  said  C.  D.  having  privilege  of  parliament,  and  the  said 
mTnibfro*  being  ‘n  custody,  kc.  of  a plea  of  trespass  on  the 

parliament,  case,  &c.  (or  as  the  case  is,)  For  that  whereas,  &c.;  (con- 
in  the  cuatody  elude  as  follows,)  Yet  the  said  C.  D.  and  E.  F.  have  not 
aba'*1*  mM*  as  yet  Pn'^  l^e  sa'^  several  surds  of  money,  or  any  or  either 
of  them,  or  any  part  thereof,  to  the  said  A.  B.,  although  of- 
ten requested  so  to  do,  but  so  to  do  have  hitherto  wholly 
refused,  and  still  do  refuse,  to  the  damage  of  the  said  A.  B. 
of  /.and  therefore  he  brings  his  suit,  &c. ; and  he 

prays  his  majesty’s  process  to  be  made  to  him  against  the 
said  C.  D.  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  it  is  granted  to  him,  &c.  Pledges, 
kc. 

Declaration  The  declaration  against  peers  or  members  is  a copy  of  the 

by  bill  agaiust  .......  r 

p«r»  or  mem-  bill,  omitting  the  prayer  of  process  at  the  end. 
ben. 

* See  note  to  the  first  precedent. 
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In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

To  the  justices  of  our  lord  the  king  of  the  bench, 

Middlesex,  to  wit.  A.  B.  by  E.  F.  his  attorney,  com-  Bill  ag.iin»t  a 

_ peer  iu  C.  P. 

plains  of  C.  D.,  duke  of  B.,  in  a plea  of  trespass  on  the  case, 

&c.  (or  as  the  plea  is,)  For  that  whereas,  &c.  (conclude  as 
in  K.  B.,  ante,  p.  55 ; add  pledges  to  prosecute.) 

In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

To  the  justices  of  our  lord  the  king  of  the  bench, 

Middlesex,  to  wit.  A.  B.,  by  E.  F.  his  attorney,  com-  Do.  against  a 
plains  of  C.  D.  esquire,  having  privilege  of  parliament,  in  a c.T.  m 
plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  «,)  For  that 
whereas,  &c.  (conclude  as  in  K.  B.,  ante.) 

In  the  Common  Pleas, 

— ■ — next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  Be  it  remembered,  that  on 
next  after  in  this  same  term,  A.  B.  came  into  his  Declaration 

majesty’s  court  of  the  bench  here,  by  C.  D.  his  attorney,  ipp™r"nce?r 
and  brought  into  the  same  court  here  his  certain  bill  against 
the  Right  Honourable  E.  F.  (or  G.  H.  esquire)  having  pri- 
vilege of  parliament,  of  a plea  of  trespass  on  the  case,  &c. 

(or  as  the  plea  is,)  and  there  are  pledges  for  the  prosecution 
thereof  to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  . 
follows  in  these  words,  that  is  to  say,  To  the  justices  of 
our  lord  the  king  of  the  bench,  Middlesex,  to  wit.  A.  B., 
by  C.  D.  his  attorney,  complains,  &c.  (copy  the  bill  verba- 
tim, omitting  the  pledges  and  prayer  of  process.) 

The  declaration  in  the  common  pleas  begins  with  a me- 
morandum of  the  plaintiffs  having  exhibited  his  bill,  the 
same  as  a declaration  against  an  attorney,  (which  see  here- 
after.) 

* See  note  to  the  fir«t  precedent. 
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Attornies,  fyc. 

Late  and  Markham, 

next  after  * 

Hit.  Term,  53  Geo.  3. 

Bill  against  an  Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  gentleman, 

.attorney!  in 

K.  B.  one  of  the  attornies  of  the  court  of  our  lord  the  king,  be- 
fore the  king  himself,  present  here  in  court  in  his  own  per- 
son, of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea 
is,)  For  that  whereas,  &c.  (At  the  end,  instead  of  “and 
therefore  he  brings  his  suit,  &c.”  say  “ and  therefore  he 
prays  relief,  &c.”  add  pledges.) 

In  the  Common  Pleas, 

next  after  * 

HU.  Term,  53  Geo.  3. 

To  the  justices  of  our  lord  the  king  of  the  bench. 

Bill  against  Middlesex,  to  wit.  A.  B.,  by  E.  F.  his  attorney,  com- 
ZZT"  P^ins  of  C.  D.,  gentleman,  one  of  the  attorniefc  of  his  ma- 
jesty’s court  of  the  bench  here,  present  here  in  court  in  his 
own  person,  of  a plea  of  trespass  on  the  case,&c.  (or  as  the 
plea  is.)  For  that  whereas.  At  the  end  say.  And  there- 
fore be  prays  relief,  &c.  (add  pledges.) 

Law  and  Markham, 

- As  yet  of  Hil.  Term,  53  Geo,  3. 

Bill  against  an  Middlesex,  to  wit.  Be  it  remembered,  that  on  the 

day  °ft  in  the  year  of  the  reign  of  our  lord  the 

action  accrues  110W  king,  A.  B.  brought  into  the  office  of  the  clerk  of  the 
filed  in  vara-  declarations  of  the  court  of  our  said  lord  the  king,  betore 
tiou,  inK.B.  tj,e.king  himself,  according  to  the  course  and  practice  of 
the  same  court,  his  certain  bill  against  C.  D.  gentleman,  one 
of  the  attornies  of  the  same  court,  and  filed  the  same  bill  as 
of  Hilary  term,  in  the  53d  year  of  the  reign  of  .our  said 

* See  note  to  the  first  precedent. 

+ The  day  the  bill  is  filed. 
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lord  the  king,  which  said  bill  follows  in  these  words,  that  is 
to  say,  to  wit,  A.  B.  complains,  &c.  Instead  of  the  words 
at  the  end,  “and  therefore  he  brings  his  suit,  &c.”  say, 

“ and  therefore  he  prays  relief.  Sic."  Pledges,  &c. 

In  the  Common  Pleas , 

As  yet  of  Hilary  Term,  53  Geo.  3. 

Be  it  remembered,  that  on  the  day  of  t Do. in  c.P.» 

A.  B.  brought  into  the  office  of  the  prothonotaries  of  his 
majesty’s  court  of  the  bench,  at  Westminster,  according  to 
the  course  and  practice  of  the  same  court,  his  certain  bill 
against  C.  D.  gentleman,  one  of  the  attornies  of  the  same 
court,  and  filed  the  same  bill  as  of  Hilary  term,  in  the 
53d  year  of.the  reign  of  our  said  lord  the  king,  which  said 
bill  follows  in  these  words,  that  is  to  say,  Middlesex,  to 
wit,  A.  B.  complains  of  C.  D.,  (as  in  p.  58,  in  a bill  against 
an  attorney.) 

The  declaration  in  the  King’s  Bench  is  an  exact  copy  of  Declaration 
the  bill;  but  the  Common  Pleas  always  add  a memorandum  '£  p B or 
of  having  exhibited  or  filed  the  bill  preceding;  because  that 
court  requires  an  appearance  to  be  entered  by  the  defen- 
dant, and  in  default,  a forejudger  may  be  signed. 

In  the  Common  Pleas, 

next  after  t 

Hi/.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  Be  it  remembered,  that  on  the  Declaration 

day  off  in  this  same  term,  A.  B.,  by  E.  F.  his  attor-  „ 

. torney  after 

. appearauce. 

* It  is  suggested  by  Serjl.  Williams,  in  2 Sound.  1.  it.  I.  that  a bill  may 

be  filed  in  vacation  against  an  attorney  of  the  Common  Pleas.  But  in  a 
case  reported  in  Cooke’s  Rep.  in  C.  P.  3.  the  court  declared,  “ that  all 
“ bills  against  attornies  should  be  thrice  called  in  open  courts  then  entered 
««  with  the  prothonotaries.**  If,  however,  to  save  the  Stat.  of  Limita- 
tions, or  otherwise,  a bill  against  an  attorney  of  C.  P.  should  be  admitted 
in  vacation,  the  above  form  will  suffice. 

t The  day  the  bill  is  filed. 

£ See  note  to  the  first  precedent.  . N 
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ncy,  came  here  into  court,  and  exhibited  to  the  justices  of 
our  lord  the  king  here,  his  certain  bill  against  C.  D.  gentle- 
man, one  of  the  attornies  of  the  court  of  our  lord  the  king 
of  the  bench,  present  here  in  court  in  his  person,  of  a plea 
of  trespass  on  the  case,  &c.  (or  as  the  plea  is) ; and  there 
are  pledges  for  the  prosecution,  to  wit,  John  Doe  and  Ri- 
chard Roe,  which  said  bill  follows  in  these  words,  that  is 
to  say.  To  the  justices  of  our  lord  the  king  of  the  bench. 
Middlesex,  to  wit;  A.  B.,  by  E.  F.  his  attorney,  complains 
of  C.  D.,  &c.  (to  the  end  of  the  bill  verbatim,  adding 
pledges.) 

Law  and  Markham, 

next  after  * 

HU.  Term,  53  Geo.  3. 

Form  of  a Middlesex,  to  wit.  A.  B.  gentleman,  one  of  the  attornies 
»nC,*tTorncyfor  the  court  our  lord  the  now  king,  before  the  king  him- 
•jminttmeom  se^’  bein8  Present  here  in  court,  in  his  own  person,  accord- 
moD  person. t ing  to  the  liberties  and  privileges  of  the  said  court,  for  such 
attornies  and  other  officers  of  the  court  aforesaid,  from  time 
immemorial  used  and  approved  of  in  the  same  court,  com- 
plains of  C.  D.,  being  in  the  custody  of  the  marshal,  &c.  of 
a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is,)  For  that 
whereas. 

In  the  Common  Pleas, 

next  after  * 

Pil.  Term,  53  Geo.  3. 

Declaration  Middlesex,  to  wit.  C.  D.  was  attached,  by  his  majesty's 
feTn'Twrit  Pr'v>*eSe  issuing  out  of  his  said  majesty’s  court  of 
the  bench  here,  to  answer  unto  A.  B.,  gentleman,  one  of 
the  attornies  of  the  same  court,  according  to  the  liberties 
and  privileges  of  the  same  court  for  such  attornies  and  other 

* Sec  note  to  the  firit  precedent. 

+ If  an  attorney  »ue  by  original  he  waves  his  privilege. 

♦ An  attorney  in  this  court  sues  always  as  such  (against  unprivileged 
persons)  by  attachment  of  privilege. 
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officers  of  the  same  court,  from  time  immemorial  used  and 
approved  therein,  of  a plea  of  trespass  on  the  case,  &c.  (or 
as  the  plea  is,)  and  thereupon  the  said  A.  B.,  in  his  own 
person,  complains.  For  that  whereas,  &c.  (add  pledges.) 

Law  and  Markham, 

next  after  * — — 

Hil.  Tertn,  53  Geo.  3. 

Middlesex,  to  wit.  A . B.,  gentleman,  one  of  the  attornies  Bi"  for »“  •*- 

torney  against 

of  the  court  of  our  lord  the  now  king,  before  the  king  him-  an  attorney  of 
self,  being  present  here  also  in  court  in  his  own  person, B 
according  to  the  liberties  and  privileges  of  the  said  court, 
for  such  attornies  and  other  officers  of  the  court  aforesaid, 
complains  of  C.  D.,  gentleman,  one  of  the  attornies  of  the 
court  of  our  lord  the  now  king,  before  the  king  himself.  For 
that  whereas,  (add  pledges.) 

In  the  Common  Pleas, 

next  after  

Hil.  Term,  53  Geo.  3. 

To  the  justices  of  our  lord  the  king  of  the  bench, 

Middlesex,  to  wit.  A.  B.,  gentleman,  one  of  the  attor-  Bill  for  an  at- 
nies  of  his  majesty’s  court  of  the  bench,  here  present  in  his  in™*?orEyof 
own  person,  complains  of  C.  D.,  gentleman,  one  of  the  at-  *„**“”' c p 
tornies  of  the  said  court  of  the  bench,  present  also  here  in 
court,  in  his  own  person,  For  that  whereas,  (add  pledges.) 

The  declaration  in  the  C.  P.  will  be  the  same  as  in  the  Declaration 
former  one,  with  a memorandum  of  the  bill  being  filed  or  lll'r<:on- 
exhibited,  and  stating  both  to  be  attornies,  the  same  as  in  the 
bill. 


Law  and  Markham, 

next  after  

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  esquire, 
marshal  of  the  roarshalsea  of  our  lord  the  now  king,  before 

* See  note  to  the  tint  precedent. 


Beginning  of 
a bill 
against  the 
marshal  of  the 
K.  B 
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tfye  king  himself,  present  here  in  court  in  his  own  person, 
of  a plea,  &c.  (stating  what  the  plea  is,)  For  that  whereas, 
&c.  Pledges,  &c. 


Bill  against 
the  warden  of 
tbe  Fleet,  in 
C.  P. 


In  the  Common  Pleas, 

next  after  *-  ■ 

Hil.  Term,  53  Geo.  3. 

To  the  justices  of  his  majesty's  court  of  common  bench, 
Middlesex,  to  wit.  A.  B.  by  E.  F.  his  attorney,  com- 
plains of  C.  D.,  warden  of  his  majesty’s  prison  of  the  Fleet, 
present  here  in  court  in  his  proper  person,  of  a plea  of  tres- 
pass on  the  case,  &c.  For  that  whereas,  &c.  Instead  of 
“ and  therefore  he  brings  his  suit,  &c."  say  “and  therefore 
he  prays  relief,  &c.” 


Law  and  Markham, 

next  after  * 

Hil.  T$rm,  53  Geo.  3. 

Do.  by  a clerk  Middlesex,  to  wit.  A.  B.  gentleman,  one  of  the  clerks  of 

offi'c'aRlins”  Sir  E.  F.  knight,  the  coroner  and  attorney  of  our  lord  the 
nnotiicr  riiTk  now  king,  complains  of  C.  D.,  gentleman,  another  of  the 
office,  inK.  B.  clerks  of  the  said  Sir  E.  F.  knight,  the  coroner  and  attorney 
of  our  said  lord  the  king,  being  present  here  in  court  in  his 
own  person,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the 
plea  is).  Pledges,  &c. 

Law  and  Markham, 

— — next  after  * 

Hil.  Term,  53  Geo.  3. 

Do.  hyooeof  Middlesex,  to  wit.  A.  B.  gentleman,  one  of  the  clerks  of 
ibe  rrooVof-  S‘r  E.  F.  knight,  coroner  and  attorney  of  our  lord  the 
lice  against  a n0w  king,  complains  of  C.  D.,  being  in  the  custody,  & Cr 
.on:  • ot  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is). 

Pledges. 


* See  note  to  the  first  precedent. 
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Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

* 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  gentleman,  d0,  a(nljntt  t 
one  of  the  clerks  of  Sir  E.  F.  knight,  the  coroner  and  attor-  ^J^^ 
ney  of  our  lord  the  now  king,  being  present  here  in  court 
in  his  own  person,  of  a plea  of  trespass  on  the  case,  &fc.  (or 
as  the  plea  is).  Pledges,  &c. 

Law  and  Markham, 

— — next  after  * 

• Hil.  Term,  63  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  gentleman,  Btfinmngof 
one  of  the  clerks  of  Edward  Law  and  Osborne  Markham,  “(jt'^onc'or 
esquires,  chief  clerks  of  our  lord  the  king,  assigned  to  enrol  ^,1,^ ckHu'of 
pleas  in  the  court  of  our  said  lord  the  king,  before  the  king  K.  B. 
himself,  according  to  the  liberty  and  privilege  for  such  chief 
clerk  and  his  clerks  for  time  out  of  mind  used  and  approved 
of  in  the  same  court,  present  here  in  court  in  his  proper 
person,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea 
is,)  For  that  whereas.  Sec. 


Infants. 


Law  and  Markham, 

next  after  * 

Jlil.  Term,  35  Geo.  3. 

Middlesex,  to  wit.  A.  B.,  by  E.  F.,  (who  is  admitted  by  Beginning  of 
the  court  of  our  lord  the  now  king,  before  the  king  himself 
here,  to  prosecute  for  the  said  A.  B.,  who  is  an  infant  within  K-  B- 
the  age  of  21  years,  as  the  next  friend  (or  as  guardian)  of 
the  said  A.  B.)  complains  of  C.  D.,  being  in  the  custody  of 
the  marshal  of  the  nmrshalsea  of  our  lord  the  now  king,  be- 
fore the  king  himself,  of  a plea,  &c.  (or  as  the  plea  is,)  For 

* Sac  note  to  the  first  precedent. 
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that  whereas,  &c.  to  the  said  A.  B.  his  damage  of  /. 

and  therefore  he  brings  his  suit,  &c.  (add  pledges.)* 

In  the  Common  Pleas, 

next  after  f 

Hil.  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B., 

by  al'lnhnt!  a P*ea  trespass  on  the  case,  &c.  (or  as  the  plea  is,)  and 

me.  p.  thereupon  the  said  A.  B.  by  E.  F.,  (who  is  admitted  by  the 
court  of  our  lord  the  king  of  the  bench  here  to  prosecute 
for  the  said  A.  B.,  who  is  an  infant  within  the  age  of  91 
years,  as  the  next  friend  (or  guardian)  of  the  said  A.  B.) 
complains.  For  that  whereas,  &c.  (to  the  end);  wherefore 
the  said  A.  B.  saith  he  is  injured,  and  hath  sustained  da- 
mage to  the  value  of  /.  and  therefore  he  brings  his 

suit,  &c. 

Proceeding*  In  an  action  against  an  infant,  the  plaintiff  may  declare 
"ant"**  0,1 against  him  as  against  another  person;  for  if  he  is  not 
chargeable  in  respect  of  infancy,  he  may  plead  that  he  is 
within  age  by  his  guardian. 


Baron  and  Feme. 


Law  and  Markham, 


next  after 


Beginning  of  Hil.  Term,  53  Geo.  3. 

• declaration  Middlesex,  to  wit.  A.  B.  and  E.  his  wife  complain  of 

by  baron  and  > 

feme  for  a 
cause  of  action 

accruing  be-  * jf  an  action  be  commenced  by  an  infant,  lie  must  «uc  by  guardian,  or 
/ere  marriage.  , 1 h 

prochcm  iiraj,  a*  the  court  pleases,  Ct.  T.il.  135.  ft.  13  Ed.  1.  c,.  15.; 

and  a general  rule  to  prosecute  and  defend  all  suit*  will  be  sufficient.  Sir. 


304.  If  he  sue  by  guardian,  the  guardian  must  hare  a warrant,  but  the 
prochein  nmy  need*  not.  An  infant  defendant  mint  in  all  cares  appear  and 
defend  by  guardian.  9 Sound.  117.  n.  1. 

+ See  note  to  the  firs!  precedent. 
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C.  D.,  being  in  the  custody  of  the  marshal  of  the  marshal- 
sea  of  our  lord  the  now  king,  before  the  king  himself,  of  a 
plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is,)  For  that 
whereas,  &c.  (state  the  cause  of  action  to  have  accrued,  and 
promises  to  have  been  made  to  the  feme  before  her  mar- 
riage, and  conclude  as  follows)  Yetthesaid  C.  D.,  not  regard-* 
ing  his  said  promise  and  undertaking,  but  contriving  and 
craftily  and  subtly  intending  to  deceive  and  defraud  the 
said  E.,  whilst  she  was  sole  and  unmarried,  and  the  said 
A.  B.  and  E.  his  wife  since  their  intermarriage  in  this  be- 
half, hath  not  as  yet  paid  the  said  several  sums,  or  any  part 
thereof,  to  the  said  E.  whilst  she  was  sole  and  unmarried,  or 
to  the  said  A.  B.  and  E.  his  wife,  or  either  of  them,  since 
their  intermarriage,  (although  often  requested  so  to  do);  but 
he  to  do  this  hath  hitherto  wholly  refused,  and  still  doth  re- 
fuse to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  B. 
and  E.  his  wife,  to  the  damage  of  the  said  A.  B.  and  E.  his 
wife  of  l.  and  therefore  they  bring  their  suit,  &c. 

Pledges,  &c. 


In  the  Common  Pleas, 

next  after  * 

Hi/.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  tQ  answer  A.  B.  Brginning  of 
and  E.  his  wife,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  by  balo™  and 
the  plea  is);  and  thereupon  the  said  A.  B.  and  E.  his  wife, fcme  r°T, a 

r r cause  of  ac- 

by  G.  H.  their  attorney,  complain,  For  that  whereas,  &c.  tion  seeming 
(and  conclude  as  in  the  last  precedent,  omitting  pledges.)  tm"',  TnC.  V. 


Executors,  tyc. 


Law  and  Markham, 


next  after* 

Hit.  Term,  53  Geo.  3. 


Do  by  an  exe- 
cutor, in 

Middlesex,  to  wit.  A.  B.,  executor  of  the  last  will  and  K-  B 0,1  p">* 

mite*  to  lota' 

* See  note  to  the  first  precedent.  lor/f 

t If  there  are  several  executors  named  in  the  will,  they  must  all  join 
in  the  action,  though  some  do  not  prose  the  will.  9 Co.  31 . <’*■*--**->  * 

2/Z  ~ 
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testament  of  C.  Q.  deceased,  complains  of  E.  F.,  being  in 
the  custody  of  the  marshal  of  the  niarshulsea  of  our  lord  the 
now  king,  before  t lie  king  himself,  of  a pica  of  trespass  on 
the  rase,  &e.  (or  as  the  plea  is.)  For  that  whereas,  &c.  (con- 
clude as  follows,)  Yet  the  said  E.  F.,  not  regarding  his  said 
several  promises  and  undertakings  so  by  him  made  as  afore- 
said, but  contriving  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  said  C.  D.  in  his  life- 
time, and  the  said  A.  B.  as  executor  as  aforesaid,  since  the 
death  of  the  said  C.  D.,  in  this  behalf,  hath  not  as  yet  paid 
the  said  several  sums  of  money,  or  any  part  thereof,  to  the 
said  C D.  in  his  life-time,  or  to  the  said  A.  B.  executor  as 
aforesaid,  since  the  death  of  the  said  C.  D.,  (although  often 
requested  so  to  do;)  but  he  to  do  this  hath  hith,erto  wholly 
refused,  and  still  refuses  to  pay  the  same,  or  any  part 
thereof,  to  the  said  A.  B.  executor  as  aforesaid,  to  the  da- 
mage of  the  said  A.  B.,  executor  as  aforesaid,  of  /. 

Pmfrrt  of  the  and  therefore  he  brings  his  suit,  &c.  And  the  said  A.  B. 

inentary.6"'  brings  into  court  here  the  letters  testamentary*  of  the  said 
C.  D.,  whereby  it  fully  appears  to  the  said  court  here,  that 
the  said  A B.  is  executor  of  the  last  will  and  testament  of 
said  C.  D.  deceased,  and  hath  the  execution  thereof,  &c. 
(add  pledges.) 


Beginning  of  a 
declaration  by 
on  executor, 
in  C.  P. 


In  the  Common  Picas, 

— — next  after  f 

HU.  Term,  53  Geo.  3. 

Middlesex,,  to  wit.  E.  F.  was  attached  to  answer  A.  B., 
executor  of  the  last  will  and  testament  of  C.  D.  deceased, 
of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is,)  and 
thereupon  the  said  A.  B.,  by  G.  H.  his  attorney,  complains, 
For  that  whereas,  &c.  (and  conclude  as  in  the  last  prece- 
dent, omitting  pledges.) 


* An  executor  must  them  the  letters  testamentary  of  the  teetator,  and 
the  want  of  a profert  was  formerly  held  not  to  be  aided  on  a gcucral 
demurrer,  ('to.  Etiz.  551.  i now  it  is  aided  by  stat.  4 A 5 Ann.  c.  16.  and 
must  i>e  shewn  specialty  for  cause  of  demurrer.  The  probate  must  be 
produced  in  evidence. 

t See  note  to  the  first  precedent. 
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Laic  and  Markham, 

- next  after  * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  executor  Against  an  ex. 

of  the  last  will  and  testament  of  E.  F.  deceased,  being  in  K.^onpro- 

the  custody  of  the  rtiarshal  of  the  marshalsea  of  our  lord  t»y 

y testator,  t 

the  now  king,  before  the  king  himself,  of  a plea  of  trespass 

on  the  case,  &c.(or  as  the  plea  is)  For  that  whereas,  &c.  (con- 
clude as  follows,)  Yet  the  said  E.  F.  in  his  life-time,  and  the 
said  C.  D.,  as  executor  as  aforesaid  since  the  death  of  the 
said  E.  F.,  not  regarding  his  said  promises  and  undertak- 
ings, but  contriving  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  said'A.  B.  in  this  be- 
half, have  not,  nor  hath  either  of  them,  as  yet  paid  the  said 
several  sums  of  money,  or  any  or  either  of  them,  or  any  part  t 
thereof,  to  the  said  A.  B.,  (although  often  requested  so  to 
do;)  but  to  pay  the  same,  or  any  part  thereof,  to  the  said 
A.  B.,  the  said  E.  F.  in  his  life-time  wholly  refused,  and  the 
said  C.  D.  as  executor  as  aforesaid,  hath  ever  since  the 
death  of  the  said  E.  F.  hitherto  wholly  refused,  and  still 
refuses  so  to  do,  to  the  damage  of  the  said  A.  B.  of  /. 

and  therefore  he  brings  his  suit,  &c.J  Pledges,  &c. 


In  the  Common  Pleas, 

next  afler  * 

Hi/.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.,  executor  of  the  last  will  and  Du  inC.  p. 
testament  of  E.  F.  deceased,  was  attached  to  answer  A.  B. 
of  a plea  of  trespass  on  the  case.  See.  (or  as  the  plea  is);  and 
thereupon  the  said  A.  B.,  by  G.  H.  his  attorney,  complains,' 

For  that  whereas,  &c.  (and  conclude  as  in  the  last  prece- 
dent, omitting  pledges.) 

* See  note  to  the  first  precedent. 

t The  form  against  an  executor  de  sen  tort  is  the  same  aj  above. 

1 Sound.  265. 

J In  this  case,  the  plaintiff  cannot  makeayiro/erf  of  Ike  letters  testamen- 
tary of  the  defendant’s  testator,  became  he  has  no  power  to  produce  them 

f L2 
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Low  and  Markham, 

next  a fter  * 

Uil.  Term,  53  Geo.  3. 

fSarafioa  Middlesex,  to  wit.  A.  B.,  surviving  executor  of  the  last 
by  atur.  will  aud  testament  of  E.  F.  deceased,  complains  of  C.  D., 
being  in  the  custody  of  the  marshal,  &c.  of  a plea  of  tres- 
pass on  the  case,  &c.  (or  as  the  plea  is,)  For  that  whereas, 
&c.  (then  conclude  as  follows,)  Yet  the  said  C.  D.,  not  re- 
gardingt,  &c.  but  contrivingt,&c.  to  deceive  and  defraud  the 
said  E.  F.  in  his  life-time  and  the  said  A.  B.,  and  oneG.  H. 
in  his  life-time  now  deceased,  and  whom  the  said  A.  B.  hath 
survived,  (which  said  A.  B.  and  G.  II.  in  the  life-time  of 
the  said  G.  H.  weye  executors  of  the  last  will  and  testa- 
ment of  the  said  E.  F.  deceased,)  after  the  death  of  the  said 
E.  F.  and  the  said  A.  B.  as  surviving  executor  as  aforesaid, 
since  the  death  of  the  said  G.  H.,  in  this  behalf  hath  not  as 
yet  paid  to  them,  or  any  or  either  of*  them,  the  said  several 
sums  of  money,  or  any  or  either  of  them  or  any  part  thereof, 
(although  often  requested  so  to  do;)  but  he  to  do  this  hath 
hitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or 
any  part  thereof,  to  the  said  A.  B.  surviving  executor  as 
aforesaid,  to  the  damage  of  the  said  A.  B.  as  surviving  ex- 
ecutor as  aforesaid  of  I.;  and  therefore  he  brings  his 

suit,  &c.  And  he  brings  into  court  here  the  letters  testa- 
mentary of  the  said  E.  F.  deceased,  whereby  it  fully  appears 
to  the  said  court  here,  that  the  said  A.  B.  aud  G.  H.,  in  the 
life-timo  of  the  said  G.  H.,  were  executors  of  the  last  will 
and  testament  of  E.  F.  deceased,  with  this  that  the  said 
« A.  B.  will  verify,  that  the  said  G.  H.  is  deceased,  and  that  he 

the  said  A.  B.  bath  thereby  become  and  is  the  surviving  ex- 
ecutor of  the  last  will  and  testament  of  the  said  E.  F.  de- 
ceased, and  hath  the  execution  thereof,  &c.  , Pledges,  &c. 

* See  note  to  the  firit  precedent. 

+ before,  page  68. 
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In  the  Common  Pleas, 

next  after  * 

Hi/.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B.,  Beginning  of 
surviving  executor  of  the  last  will  and  testament  of  E.  F.  ^ 'ar  j*™  1 
deceased,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  Tmng«ecn- 
plea  is);  and  thereupon  the  said  A.  B.,  by  E.  F.  his  attor- 
ney, complains,  For  that  whereas,  &e.  (and  conclude  as  in 
the  last  precedent,  omitting  pledges.) 

Law  and  Markham, 

— — next  after  * — - 
HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  surviving  Do.  «gain«t 

, a •urrmug 

executor  of  the  last  will  and  testament  of  E.  r.  deceased,  executor,  in 
being  in  the  custody  of  the  marshal  of  the  marshalsea,  &c. ; K B' 

(and  conclude  as  follows,)  Nevertheless  the  said  E.  F.  in  his 
life-time,  and  the  said  C.  D.,  and  one  G.  H.  in  his  life-time 
now  deceased,  and  whom  the  said  C.  D.  hath  survived, 

(which  said  C.  D.  and  G.  H.,  in  the  life-time  of  the  said 
G.  H.,  were  executors  of  the  last  will  and  testament  of  the 
said  E.  F.  deceased,)  after  the  death  of  the  said  E.  F.  and 
the  said  C.  D.,  surviving  executor  as  aforesaid  since  the 
death  of  the  said  G.  H.,  not  regarding  the  said  several  pro- 
mises and  undertakings  of  the  said  E.  F.,  but  contriving, 

&c.f  to  deceive  and  defraud  the  said  A.  B.,  in  this  behalf  , 

have  not  nor  hath  either  of  them  as  yet  paid  the  said  seve- 
ral sums  of  money,  or  any  or  either  of  them,  to  the  said 
A.  B.,  (although  often  requested  so  to  do;)  but  the  said  E.  F. 
ill  his  life-time,  and  the  said  C.  D.  and  G.  H.,  as  executors 
as  aforesaid  after  the  death  of  the  said  E.  F.,  and  in  the  life- 
time of  the  said  G.  H.,  wholly  refused;  and  the  said  C.  D., 
surviving  executor  as  aforesaid,  hath  ever  since  the  death  of 
the  said  G.  H.  hitherto  wholly  refused,  and  still  refuses  so 
to  do,  to  the  damage  of  the  said  A.  B.  of  and  there- 

fore he  brings  his  suit,  &c.  Pledges,  &c. 

• See  note  to  the  6nt  precedent. 

t As  before,  page  67. 
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In  the  Common  Pleas, 


next  after  * 

Ilil.  Term,  53  Geo.  3. 


Beginning  of 
a declaration 
against  a 
tnirviving  exe- 
cutor, in 
C.  P. 


Middlesex,  to  wit.  C.  D.,  surviving  executor  of  the  last 
will  and  testament  of  E.  F.  deceased,  was  attached  to  an- 
swer A.  B.  in  a plea  of  trespass  on  the  case;  and  where- 
upon the  said  A.  B.,  by  F.  G.  his  attorney,  complains.  For 
that  whereas  ; (and  conclude  as  in  the  last  precedent,  p.  (it), 
omitting  pledges.) 


Law  and  Markham, 


next  after  * 

llil.  Term,  53  Geo.  3. 

Do.  iiyan  c%-  Middlesex,  to  wit.  A.  B.,  executor  of  the  last  will  and 
oxc'uto/  !n  testaineilt  of  E.  F.  deceased,  who  was  executor  of  the  last 
K-B-  will  and  testament  of  G.  H.  deceased,  complains  of  C.  D., 

being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our 
lord  the  now  king,  before  the  king  himself,  of  a plea  of  tres- 
pass on  the  case,  &c.  (or  as  the  plea  is,)  For  that  whereas, 
&c.  (conclude  as  follows,)  Yet  the  said  C.  D.,  although  of- 
ten requested,  hath  not  as  yet  paid  the  said  several  sums  of 
money,  or  any  part  thereof,  either  to  the  said  G.  H.  in  his 
life-time,  or  to  the  said  FI.  F.,  executof  as  aforesaid  in  his 
. life-time,  or  to  the  said  A.  B.,  executor  as  aforesaid  since 
the  death  of  the  said  E.,F.,  or  any  or  either  of  them,  since 
the  death  of  the  said  G.  II. ; but  to  pay  the  same,  or  any 
part  thereof,  hath  hitherto  wholly  refused,  and  still  doth 
refuse,  to  the  damage  of  the  said  A.  B.  executor  as  afore- 
said, of  l.,  and  therefore  he  brings  his  suit,  &c.  And 
the  said  A.  R.  brings  into  court  here  as  well  the  letters  tes- 
tamentary of  the  said  G.  H.  deceased,  as  also  the  letters  tes- 
tamentary of  the  said  E.  F.  deceased;  whereby  it  fully  ap- 
pears to  the  court  here,  that  the  said  E.  F.  in  his  life-time 
and  at  his  death  was  executor  of  the  last  will  and  testament 
of  the  said  G.  H.  deceased,  and  had  the  execution  thereof; 
and  that  the  said  A.  B.  is  executor  of  the  last  will  and  tes- 


* See  note  to  the  first  precedent. 


Digitized  by  Google 


FORMS  OF  THE  COURTS. 


71 


lament  of  the  said  E.  F. ; whereby  it  also  fully  appears,  that 
the  said  A.  B.  is  executor  of  the  last  will  aud  testament  of 
the  said  E.  F.  deceased,  and  hath  the  execution  thereof, 
together  with  the  execution  of  the  last  will  and  testament 
of  the  said  G.  II.  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B.,  Beginning  or 
executor  of  the  last  will  and  testament  of  E.  F.  deceased,  ® dec,',rilll0u 

* by  an  ex- 

who  was  executor  of  the  last  will  and  testament  of  G.  H.  «“t°rofan 

, , . , _ executor,  in 

deceased,  m a plea  of  trespass  on  the  case,  (or  as  the  plea  c.  P. 
is) ; and  thereupon  the  said  A.  B.,  executor  as  aforesaid,  by 
J.  K.  his  attorney,  complains,  For  that  whereas;  (conclude 
as  in  the  last  precedent,  omitting  pledges.) 


Law  and  Markham, 


— next  after  * — 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  executor  no.  agaiort 
of  the  last  will  and  testament  of  E.  F.  deceased,  who  was  in  e*u-utur,C 
his  life-time  executor  of  the  last  will  and  testament  of"11'-0, 

G.  H.  deceased,  being  in  the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  now  king,  before  the  king  him- 
self, of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is). 

For  that  whereas,  &c.  (and  conclude  as  follows,)  Yet  the 
said  G.  H.  in  his  life-time,  and  the  said  E.  F.  executor  as 
aforesaid  in  his  life-time,  and  the  said  C.  D.  executor  as 
aforesaid  since  the  death  of  the  said  E.  F.,  (although  often 
requested  so  to  do,)  have  not  nor  hath  either  of  them  as  yet 
paid  the  said  several  sums  of  money,  or  any  part  thereof,  to 
the  said  A.  B.  But  the  said  G.  H.  in  his  life-time,  and  the 
said  E.  F.  since  the  death  of  the  said  G.  H.  in  his  life-time, 
and  the  said  C.  D.  since  the  death  of  the  said  E.  F.,  to  pay 
the  same,  or  any  part  thereof,  have  and  each  of  them  hath 


* See  note  to  the  first  precedent. 
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hitherto  wholly  refused ; and  the  said  C.  D.  executor  as 
aforesaid,  still  refuses  to  pay  the  same,  or  any  part  thereof, 
to  the  said  A.  B.,  to  the  damage  of  the  said  A.  B.  of  /.; 
and  therefore  he  brings  his  suit,  &c.  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  * 

' HU.  Term,  33  Geo.  3. 

Middlesex,  to  wit.  C.  D.,  executor  of  the  last  will  and 
testament  of  E.  F.  deceased,  who  was  in  his  life-time  exe- 
cutor of  the  last  will  and  testament  of  G.  H.  deceased,  was 
attached  to  answer  A.  B.  of  a plea  of  trespass  on  the  case, 
&c.  (or  as  the  plea  is);  and  thereupon  the  said  A.  B.  by 
J.  K.  his  attorney,  complains.  For  that  whereas,  &c.  (and 
conclude  as  in  the  last  precedent,  omitting  pledges.) 

Law  and  Markham, 

next  after  * 

HU.  Term,  33  Geo.  3. 

Middlesex,  to  wit,  A.  B.,  executor  of  the  last  will  and 
testament  of  E.  F.  deceased,  complains  of  C.  D.,  executor  of 
the  last  will  and  testament  of  G.  H.  deceased,  being  in  the 
custody  of  the  marshal  of  the  marshalsea  of  our  lord  the 
now  king,  before  the  king  himself,  of  a plea  of  trespass  on 
the  case,  &c.  (or  as  the  plea  is,)  For  that  whereas,  &c. ; 
(conclude  as  follows,)  Yet  the  said  G.  H.  in  his  life-time, 
and  the  said  C.  D.,  executor  as  aforesaid  since  the  death  of 
the  said  G.  H.,  not  regardiugt,  &c.  but  contriving!,  &c.  to 
deceive  and  defraud  the  said  E.  F.  in  his  life-time,  and  the 
said  A.  B.t  executor  as  aforesaid  since  the  death  of  the  said 
E.  F.  in  this  behalf,  have  not  nor  hath  either  of  them  as  yet 
paid  the  said  several  sums  of  money,  or  any  or  either  of 
them  or  any  part  thereof,  to  the  said  E.  F.  in  his  life-time 
or  to  the  said  A.  B.  executor  as  aforesaid  since  the  death  of 
the  said  E.  F,,  (although  often  requested  so  to  do);  but-to 
pay  the  same,  or  any  part  thereof,  to  the  said  A.  B.  as  exe- 

* See  note  to  the  firet  precedent. 

t At  before,  page  66. 
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cutor  as  aforesaid,  the  said  G.  H.  in  his  life-time  wholly  re- 
fused, and  the  said  C.  D.,  ns  executor  as  aforesaid,  hath 
ever  since  the  death  of  the  said  G.  H.  hitherto  wholly  re- 
fused, and  still  refuses  so  to  do,  to  the  damage  of  the  said 
A.  B.,  as  executor  as  aforesaid,  of  /.,  and  therefore 

he  brings  his  suit,  &c. ; (add  profert  and  pledges,  as  ante, 

p.  66.) 

In  the  Common  Pleas, 

- next  after  * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit  C.  D.,  executor  of  the  last  will  and  Beeinnini?  of 
testament  of  G.  H.  deceased,  was  attached  to  answer  A.  B.,  b/™  *«cu° 
executor  of  the  last  will  and  testament  of  E.  F.  deceased, ,or  an 

executor,  in 

of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is) ; and  C.  P. 
thereupon  the  said  A.  B.,  by  J.  K.  his  attorney,  complains. 

For  that  whereas,  &c. 

Law  and  Markham, 

next  after * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.,  executor  of  the  last  will  and  Do.  by  »n  ex- 
testament of  E.  F.  deceased,  complains  of  C.  D.,  being  in  m"«.  i^nndeTo 
the  custody  of  the  marshal  of  the  marshalsea  of  our  lord  h",‘ ,ha* 
the  now  king,  before  the  king  himself,  of  a plea  of  trespass  K.  B. 
on  the  case,  &c.  (or  as  the  plea  is,)  For  that  whereas  the 
said  C.  D.  afterwards  and  in  life-time  of  the  said  E.  F.  de- 
ceased, to  wit,  on,  &c.  at,  &c.  was  indebted  to  the  said  E.  F. 

&c.  (stating  the  goods,  &c.  to  have  been  sold  by  the  testa- 
tor in  his  life-time,  and  the  promises  to  pay  to  have  been 
made  to  the  plaintitf  as  executor  after  testator’s  death, 
and  conclude  as  follows:)  Yet  the  said  C.  D.,  not  re- 
gardingf,  &c.  but  contrivingf,  &c.  to  deceive  and  defraud 
the  said  A.  B.  as  executor  as  aforesaid  in  this  respect, 
hath  not-  as  yet  paid  the  said  several  sums  of  money, 
or  any  or  either  of  them  or  any  part  thereof,  to  the  said 
A.  B.  executor  as  aforesaid,  although  often  requested  so  to, 

• See  noie  to  the  first  precedent. 

+ As  before,  page  66. 
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do;  but  the  said  C.  D.  to  pay  the  same,  or  any  part  thereof, 
hath  hitherto  wholly  refused,  and  still  doth  refuse,  to  the 
damage  of  the  said  A.  B.,  executor  as  aforesaid,  of  l. 

and  therefore  he  brings  his  suit,  &c. ; (add  profert  and 
pledges,  as  ante,  p.  t>ti.) 


In  the  Common  Pleas, 

next  after  * 

Hit.  Term,  53  Geo.  3. 


Beginning  of 
a declaration 
by  an  ex- 
ecutor on  pro- 
mises made  to 
bim  in  lliat 
capacity,  in 
C.  P. 


Middlesex,  to  wit.  C.  D was  attached  to  answer  A.  B., 
executor  of  the  last  will  and  testament  of  E.  F.  deceased, 
of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is,) 
and  thereupon  the  said  A.  B.,  by  G.  H.  his  attorney,  com- 
plains, For  that  whereas,  &c.  (as  in  the  last  precedent, 
p.  73,  omitting  pledges.) 


Law  and  Markham, 

next  after  * 

Mil.  Term,  53  Geo.  3. 

Do.  by  baron  Middlesex,  to  wit.  A.  B.  and  C.  his  wife,  which  said  C. 
cuiri"At»'*e  *s  executrix  of  the  last  will  and  testament  of  D.  deceased, 
roamage,  in  coroplain8  0f  £.  F.,  being  in  the  custody  of  the  marshal  of 
the  marshalsea  of  our  lord  the  now  king,  before  the  king 
himself,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea 
is,)  For  that  whereas  the  said  E.  F.  on,  &c.  at,  &c.  was  in- 
debted, &c.  (as  in  the  common  case  at  the  suit  of  an  execu- 
• torf,  and  conclude  as  follows,)  Yet  the  said  E.  F.,  not  re- 
garding, &c.  but  contriving,  &c.  to  deceive  and  defraud  the 
said  D.  in  his  life-time,  and  the  said  C.  as  executrix  as  afore- 
said, whilst  she  was  sole  and  unmarried,  and  the  said  A.  B. 
and  C.  his  wife,  executrix  as  aforesaid,  since  their  intermar- 
riage, in  this  behalf,  hath  not  as  yet  paid  to  them,  or  either 
of  them,  the  said  several  sums  of  money,  or  any  part  thereof, 
(although  often  requested  so  to  do;)  but  he  to  do  this  hath 
hitherto  wholly  refused,  and  still  refuses  to  pay  the  same, 
or  any  part  thereof,  to  the  said  A.  B.  and  C.  his  wife,  e.xecu- 

* See  note  to  the  first  precedent.  ( 

t See  the  preceding  forms  by  executors. 
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trix  as  aforesaid,  or  either  of  them,  to  the  damage  of  the  said 
A.  B.  and  C.  his  wife,  as  executrix  as  aforesaid,  of  /. 

and  therefore  they  bring  their  suit,  &c.  Ami  the  said  A.  R. 
and  C.  his  wife  bring  into  court  here  the  letters  testamen- 
tary of  the  said  D.  deceased,  whereby  it  tally  appears  to 
the  said  court  here,  that  the  said  C.  is  executrix  ot  the  last 
will  and  testament  of  the  said  D.,  and  hath  the  execution 
thereof,  &c.  Pledges,  &c. 


In  the  Common  Pleas, 


next  after  * 

Mil.  Term,  53  Geo.  3. 


Middlesex,  to  wit.  E.  F.  was  attached  to  answer  A.  ,B.  C(  gioninsf  of 
and  C.  his  wife,  which  said  C.  is  executrix  of  the  last  will  b)<,°i'nrn»1011 
and  testament  of  D.  deceased,  of  a plea  of  trespass  on  the  0>;'‘ 

r r enti  ix  he) or* 

case,  &c.  (or  as  the  plea  is) ; and  thereupon  the  said  A.  B.  marri»ge,  in 
and  C.  his  wife,  by  G.  H.  their  attorney,  complain,  For  that C **’ 
whereas,  &c.  (as  in  the  last  precedent,  omitting  pledges.)  „ 


Law  and  Markham, 


next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  and  E.  his  Do. against 
wife,  (which  said  E.  is  executrix  of  the  last  will  and  testa- 
nient  Of  F.  G.  deceased,)  being  in  the  custody  of  the  marshal ,rix  btr°Tt 

.......  J marriage. 

of  the  marsh alsea  o i our  lord  the  now  king,  before  the  king 
himself,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea 
is,)  For  that  whereas,  (as  in  the  common  case  against  an 
executor,  and  conclude  as  follows,)  Yet  the  said  F.  G.  in 
his  life-time,  and  the  said  E.  executrix  as  aforesaid,  after  the 
death  of  the  said.  F.  G.,  and  whilst  she  was  sole  and  unmar- 
ried, and  the  said  C.D.  and  E.  his  wife,  executrix  as  aforesaid, 
since  their  intermarriage,  not  regardiug  the  said  several  pro- 
mises and  undertakings  of  the  said  F.  G.,  but  contriving,  &c. 
have  not  nor  hath  any  or  either  of  them  as  yet  paid  the  said 
several  sums  of  money,  or  any  part  thereof,  to  tire  said  A.  B. 


* See  note  to  the  first  precedent. 
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(although  often  requested  so  to  do.)  But  to  pay  the  same,  or 
any  part  thereof,  to  the  said  A.  B.  the  said  F.  G.  in  his  life- 
time, and  the  said  E.  executrix  as  aforesaid,  after  the  death 
of'F.  G.  and  whilst  she  was  sole  and  unmarried,  respectively 
refused,  and  the  said  C.  D.  and  E.  his  wife,  executrix  as 
aforesaid,  have  ever  since  their  intermarriage,  hitherto 
wholly  refused  and  still  refuse  so  to  do,  to  the  damage, 
&c.  Pledges,  &c. 


In  the  Common  Pleas, 


next  after  * 

Hil,  Term,  53  Geo.  3. 


Beginning  of  a 
declaration 
against 
baron  and 
feme  execu- 
trix before 
marriage,  in 

C.  P. 


Middleseif  to  wit.  C.  D.  and  E.  his  wife,  (which  said  E. 
is  executrix  of  the  last  will  and  testament  of  F.  G.  deceased.) 
were  attached  to  answer  A.  B.  of  a plea  of  trespass  on  the 
case,  &c.  (or  as  the  plea  is,)  and  thereupon  the  said  A.  B.  by 
G.  H.  his  attorney,  complains.  For  that  whereas,  &c.  (as  in 


the  last  precedent,  omitting  pledges.) 


Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

By  baron  and  Middlesex,  to  wit.  A.  B.  and  C.  his  wife,  (which  said  G. 

is  executrix  of  the  last  will  and  testament  of  D.  deceased.) 
in  K.  B.  complain  of  E.  F.  being  in  the  custody  of  the  marshal  of  the 
roarsbalsea  of  our  lord  the  now  king,  before  the  king  himself, 
of  a plea  of  trespass  on  the  case,  &c.  For  that  whereas,  &c. 
(as  in  the  common  case  of  at  the  suit  of  an  executor,  and 
conclude  as  follows,)  Yet  the  said  E.  F.  not  regarding,  &c. 
but  contriving,  &c.  to  deceive  and  defraud  the  said  D.  in  his 
lifetime,  and  the  said  A.  B.  and  C.  his  wife,  as  executrix  as 
aforesaid,  since  the  death  of  the  said  D.  in  this  behalf,  hath 
not  as  yet  paid  to  them  or  any  or  either  of  them  the  said  se- 
veral sums  of  money,  or  any  or  either  of  them  or  any  part 
thereof,  (although  often  requested  so  to  do.)  But  he  to  do 
this  hath  hitherto  wholly  refused  and  still  refuses  to  pay 
the  same  or  any  part  thereof  to  the  said  A.  B.  and  C.  bis 

* See  note  to  the  first  precedent. 
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wife,  executrix  as  aforesaid,  or  either  of  them,  to  the  da- 
mage of  the  said  A.  B.  and  C.  his  wife,  as  executrix  as  afore- 
said, of  l.  and  therefore  they  bring  their  suit,  &c. 

(add  profert  and  pledges  as  ante,  p.  75.) 

In  the  Common  Pleas, 

— — next  after  * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  E.  F.  was  attached  to  answer  A.  B.  Beginning  of 

a declaration 

and  C.  his  wife,  (which  said  C.  is  executrix  of  the  last  will  by  baron 
and  testament  of  D.  deceased,)  of  a plea  of  trespass  on  the  cu?rix  '"rtJr'e* 
case,  &c.  (or  as  the  plea  is,)  and  thereupon  the  said  A.  B.  “*£“**, >“ 
and  C.  his  wife,  complain.  For  that  whereas,  &c,  (as  in  the 
last  precedent,  omitting  pledges.) 

Laic  and  Markham, 

next  after  * 

- Hi/.  Term,  53  Geo.  3.  t 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  and  E.  his  Against  baron 
wife,  (which  said  E.  is  executrix  of  the  last  will  and  testa- 
meat  of  F.  G.  deceased,)  being  in  the  custody  of  the  mar-  marrlttKe- 
shal  of  the  marshalsea  of  our  lord  the  now  king,  before  the 
king  himself,  of  a plea  of  trespass  on  thecase,  &c.  (or  as  the 
plea  is,)  For  that  whereas  the  said  F.  G.,  &c.  (as  in  the  com- 
mon case  against  an  executor,  and  conclude  as  follows,)  Yet 
the  said  F.  G.  in  his  life-time,  and  the  said  C.  D.  and  E.  his 
wife,  executrix  as  aforesaid,  since  the  death  of  the  said  F.  G. 
not  regarding  the  said  several  promises  and  undertakings  of 
the  said  F.  G.,  but  contriving,  &c.  have  not  nor  hath  either 
of  them  as  yet  paid  the  said  several  sums  of  money  or  any 
part  thereof  to  the  said  A B.  (although  often  requested  so 
to  do.)  But  to  pay  the  same  or  any  part  thereof  to  the  said 
A.  B.,  the  said  F.  G.  in  his  lifetime  wholly  refused,  and  the 
said  C.  D.  and  E.  his  wife,  which  said  E.  is  executrix  as 
aforesaid,  have  since  the  death  of  the  said  F.  G.  hitherto 
wholly  refused  and  still  refuse  to  do,  to  the  damage  of  the 
said  A.  B.  of  /•  and  therefore  he  brings  his  suit,  &c. 

Pledges,  See. 

* See  note  to  the  first  precedent. 
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Beginning  of 
a ()•-<  hranon 

agUioM 
baron  a id 
feme  t.\«  < ii- 
tnx  after  mar- 
riage, iu  C.  P. 


Do.  by  an  ad- 
ministrator, 
in  K.  B.  on 
promises  to 
tbc  iutestate. 


fn  the  Common  Pleas, 

next  a fter  * 

Hil.  Term,  S3  Geo.  3. 

Middlesex,  to  wit.  C.  D.  ami  E.  his  wife,  (which  said 
E.  is  executrix  of  the  last  will  and  testament  oi'  F.  G.  de- 
ceased.) were  attached  to  answer  A.  B.  of  a plea  of  trespass 
on  the  case,  &c.  (or  as  the  plea  is,)  and  thereupon  the  said 
A.  B..  by  G.  IT.  his  attorney,  complains,  For  that  whereas, 
&e.  (and  conclude  as  in  the  last  precedent,  p.  77,  omitting, 
pledges.) 

Law  and  Markham, 

next  after  * 

Hi/.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.,  administrator  of  all  and  sin- 
gular the  goods,  chattels,  rights,  and  credits,  which  were 
of  E.  F.  deceased  at  the  time  of  his  death,  who  died  intes- 
tate, complains  of  C.  D.,  being  in  the  custody  of  the  mar- 
shal of  the  marshalsea  of  our  lord  the  now  king,  before  the 
king  himself,  of  a plea  of  trespass  on  the  case,  & e.  (or  as  the 
plea  is,)  For  that  whereas,  (to  the  end  of  the  declaration, 
stating  the  promises  to  have  been  made  to  the  intestate  in 
his  life-time,  then  conclude  as  follows,)  Yet  the  said  C.  D. 
not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  de- 
fraud the  said  E.  F.  in  his  life-time,  and  the  said  A.  B.  ad- 
ministrator as  aforesaid  after  the  death  of  the  said  E.  F., 
(to  which  said  A.  B.  after  the  death  of  the  said  E.  F.,  to 
wit,  on,  &c.f  at,  &c.  aforesaid,  administration  of  all  and  sin- 
gular the  goods,  chattels,  and  credits,  which  were  of  the  said 
E.  F.  deceased  at  the  time  of  his  death,  who  died  intestate, 
by  Charles,  by  divine  providence  archbishop  of  Canterbury, 
primate  of  all  England  and  metropolitan,  (or  “bishop”; 
if  granted  by  an  official,  say  “ by  the  Reverend  R.  G.  doc- 
tor of  laws,  the  official  surrogate  lawfully  constituted  by 

* See  note  to  the  first  precedent. 

t It  must  appear  whea  administration  was  granted.  5 C om.  Dig.  SOI. 
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the  worshipful  W.  W.  doctor  of  divinity,  archdeacon  of  the 
archdeaconry  of  C.,  to  whom  the  commission  in 'this  be- 
half belonged;”  if  granted  by  an  archdeacon,  say,  “ by 
E.  F.  doctor  of  divinity,  archdeacon  of  the  archdeaconry 
of  T.,  lawfully  constituted,  to  whom  the  commission 
in  this  behalf  belonged,”)  in  due  form  of  law  was  granted*,)  , 
in  this  behalf  bath  not  as  yet  paid  the  said  sums  of  money, 
or  any  part  thereof,  to  the  said  E.  F.  in  his  life-time,  or  to 
the  said  A.  B.  administrator  ns  aforesaid,  since  the  death  of 
the  said  E.  F.,  (although  often  requested  so  to  do) ; but  he 
so  to  do  hath  hitherto  wholly  refused,  and  still  refuses  to 
pay  the  same,  or  any  part  thereof,  to  the  said  A.  B.  admi- 
nistrator ns  aforesaid,  to  the  damage  of  the  said  A.  B.  as  ad- 
ministrator as  aforesaid  of  l.  and  therefore  he  brings 

his  suit,  &c.  Andf  the  said  A.  B.  brings  into  court  here  the 
letters  of  administration  of  the  said  archbishop  (or  bishop, 

&c.  according  to  the  letters  of  administration),  which  give 
sufficient  evidence  to  the  said  court  here  of  the  grant  of  ad- 
ministration to  the  said  A.  B.  as  aforesaid,  the  date  whereof 
is  the  day  and  year  in  that  behalf  above  mentioned,  &c. 

Pledges,  &c. 

In  the  Common  Pleas, 

next  a fter  £ 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit-  C.  D.  was  attached  to  answer  A.  B.,  ueginuiuu  of 

administrator  of  all  and  singular  the  goods,  chattels,  and 

credits  which  were  of  E.  F.  deceased  at  the  time  of  his  nistratdr,  in 

c.  p. 

death,  who  died  intestate,  in  a plea  of  trespass  on  the  case, 

&c.  (or  as  the  plea  is);  and  thereupon  the  said  A.  B.,  adminis- 
trator as  aforesaid,  by  G.  H.  his  attorney,  complains.  For 
that  whereas,  &c.  (and  conclude  as  in  the  last  precedent, 
omitting  pledges.) 

* The  omission  of  the  statement  by  whom  administration  was  granted  ia 
aided  after  verdict  by  the  slat.  16  & 17  Car.  2.  c.  8. 

+ The  omission  of.lhe  profert  is  bad  on  special  demurrer,  4 & 5 .Inn. 
c . 16.,  or  on  judgment  by  default,  it. 

+ See  note  to  the  first  precedent. 
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Law  and  Markham, 


next  after  * 

Hil.  Term,  53  Geo.  S. 

Beginning  of  Middlesex,  to  wit.  A.  B.  complains  of'  C.  D-,  odminis- 
agnin»t  »ii  trator  of  all  and  singular  the  goods  and  chattels,  rights  and 
•dmimitmtor,  cre(jitgt  0f  £_  p.  deceased  at  the  time  of  his  death,  who 

111  a*  13- 

died  intestate,  being  in  the  custody,  &c.  For  that  whereas, 
&c.  (laying  the  promises  by  the  deceased,  and  then  con- 
clude,) Yet  the  said  E.  F.  in  his  life-time,  and  the  said 
C.  D.  administrator  as  aforesaid  after  the  death  of  the  said 
E.  F+,  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and 
defraud  the  said  A.  B.  in  this  behalf,  have  not  nor  hath 
either  of  them  as  yet  paid  the  said  several  sums  of  money, 
or  any  part  thereof,  to  the  said  A.  U.,  (although  often  re- 
quested so  to  do;)  but  to  pay  the  same,  or  any  part  thereof, 
to  the  said  A.  B.  the  said  E.  F.  in  his  life-time  wholly  re- 
fused, and  the  said  C.  D.  administrator  as  aforesaid  hath 
ever  since  the  death  of  the  said  E.  F.  hitherto  wholly  re- 
fused, and  still  refuses  so  to  do,  to  the  damage  of  the  said 
A.  B.  of  l.\  and  therefore  he  brings  his  suit,  &c. 

* Pledges-,  &c. 


In  the  Common  Pleas, 

next  after* 

Hil.  Term,  53  Geo.  S. 

Do.  against  »n  Middlesex,  to  wit.  C.  D.,  administrator  of  all  and  singii- 
fn* c'.'p! lrnU>r’  I*11-  the  goods  and  chattels,  rights  and  crcditsf  of  E.  F.  de- 
ceased at  the  time  of  his  death,  who  died  intestate,  was  at- 
tached to  answer  A.  B.  of  a plea  of  trespass  on  the  case, 
&c.  (or  as  the  plea  ts,)  and  thereupon  the  said  A.  B.,  by 
G.  II.  his  attorney,  complains,  For  that  whereas,  &c.  (as  in 
the  last  precedent,  omitting  pledges.) 

( * Sec  note  to  the  first  precedent. 

+ This  description  is  sufficient.  9 Stran.  181. 

£ The  plaintiff  need  not  aver  that  administration  was  granted  to  the  de- 
fendant, Comb.  4G5)  the  naming  him  administrator  is  sufficient,  Barnet, 
159. 
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Law  and  Markham, 


next  after  * 

HU.  Term,  5.3  Geo.  3. 


Middlesex,  to  wit.  A.  B.t  surviving  administrator  of  all  Beginning  of 
and  singular  the  goods,  chattels,  rights,  aud  credits  which  a»ur- 
were  of  E.  F.  deceased  at  the  time  of  his  death,  who  died  or, Tn* 

intestate,  complains  of  C.  D.,  being  in  the  custody  of  the  K-  B-t 
marshal  of  the  marshalsea  of  our  lord  the  now  king,  before 
the  king  himself,  of  a plea  of  trespass  on  the  case,  &c.  (or 
as  the  plea  is,)  For  that  whereas,  &c.  (and  conclude  as  fol- 
lows,) Yet  the  said  C.  D.,  not  regarding,  &c.  but  contriving, 

&c.  to  deceive  and  defraud  the  said  E.  F.  in  his  life-time, 
and  the  said  A.  B.  and  one  G.  II.  in  his  life-time  now  de- 
ceased, aud  whom  the  said  A.  B.  hath  survived,  (to  which 
said  A.  B.  and  G.  H.  in  the  life-time  of  the  said  G.  II.  and 


after  the  death  of  the  said  E.  F.,  to  wit,  on,  &c.  at,  &c.  afore- 
said, administration,  &c.)  (state  the  grant  of  administration, 
as  ante,  p.  78,  then  say,)  after  the  death  of  the  said  E.  F. 
and  the  said  A.  B.,  as  surviving  administrator  as  aforesaid 
since  the  death  of  the  said  G.  H.  in  this  behalf,  hath  not  as 
yet  paid  them,  or  any  or  either  of  them,  the  said  several 
sums  of  money,  or  any  or  either  of  them,  or  any  part  there- 
of, (although  often  requested  so  to  do;)  but  he  so  to  do  hath 
hitherto  wholly  refused,  and  still  refuses  to  pay  the  same, 
or  any  part  thereof,  to  the  said  A.  B.  as  surviving  adminis- 
trator as  aforesaid,  of  /.  and  therefore  he  brings  his 

suit,  &c.  And  he  brings  into  court  here  the  letters  of  ad- 
ministration of  the  said  archbishop,  (or  “ bishop,  &c.”  see 
ante,  p.  79,)  which  give  sufficient  evidence  to  the  said  court 
here  of  the  grant  of  administration  to  the  said  A.  B.  and 
G.  H.  in  the  life-time  of  the  saidG.  H.  as  aforesaid,  the  date 
whereof  is  the  day  and  year  in  that  behalf  above  mentioned, 
&c. ; with  this  that  the  said  A.  B.  will  verify,  that  the 
said  G.  H.  is  deceased,  and  that  he  the  said  A.  B.  hath 


• See  Bote  to  the  first  precedent. 

t If  administration  be  granted  to  two,  and  one  dies,  the  office  furvivci, 
9 Vcrn.  614.,  and  actioni  may  be  brought  by  the  lurvivor. 

a 
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Beginning  of  a 
declaration  by 
a surviving 
admin  i>t  rutor, 
in  C.  Ft 


Do.  against  a 
surviving  ad- 
ministrator, in 
K.  B 


thereby  become  and  is  surviving  administrator  of  all  and 
singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  E.  F.  at  the  time  of  his  death.  Pledges, 
&c. 

In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B., 
surviving  administrator,  of  all  and  singular  the  goods,  chat- 
tels, rights,  and  credits,  which  were  of  E.  F.  deceased  at  the 
time  of  his  death,  who  died,  intestate,  of  a plea  of  trespass  on 
the  cnse,&c.  (or  as  the  plea  is);  and  thereupon  the  said  A.  B. 
surviving  administrator  as  aforesaid,  by  E.  F.  his  attorney, 
complains,  For  that  whereas,  &c.  (and  conclude  as  in  the 
last,  omitting  pledges.) 

Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  surviving 
administrator  of  all  and  singular  the  goods,  chattels,  rights, 
and  credits  which  were  of  E.  F.  deceased  at  the  time  of  his 
death,  who  died  intestate,  being,  &c.  For  that  whereas,  &c. 
(and  conclude  as  follows,)  Yet  the  said  E,  F.  in  his  life- 
time, and  the  said  C.  D.,  and  one  G.  H.  in  his  life-time  now 
deceased,  and  whom  the  said  C.  D.  hath  survived,  and 
which  said  C.  D.  and  G.  II.  in  the  life-time  of  the  said  G.  H. 
were  administrators  of  all  and  singular  the  goods,  chattels, 
rights,  and  credits,  which  were  of  the  said  E.  F.  at  the  time 
of  his  death,  who  died  intestate  after  the  death  of  the  said 
E.  F.,  and  the  said  C.  I).,  surviving  administrator  as  afore- 
said after  the  death  of  the  said  G.  H.,  not  regarding,  &c.  but 
contriving,  &c.  have  not  nor  hath  either  of  them  as  yet  paid 
the  said  several  sums  of  money,  or  any  part  thereof,  (although 
often  requested  so  to  do;)  but  to  pay  the  same,  or  any  part 

• See  note  to  the  6nt  precedent. 

t See  note  to  the  last  precedent. 
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thereof,  to  the  said  A.  B.  the  said  E.  F.  in  his  life-time,  and 
the  said  C.  D.  and  G.  H.,  administrators  as  aforesaid  after  the 
death  of  the  said  E.  F.  and  in  the  life-time  of  the  said  G.  H., 
wholly  refused,  and  the  said  C.  D.,  surviving  administrator 
as  aforesaid,  hath  ever  since  the  death  of  the  said  G.  H.  hi- 
therto wholly  refused,  and  still  refuses  so  to  do,  to  the  da- 
mage of  the  said  A.  B.  of  l.  and  therefore  he  brings 

his  suit,  &c.  Pledges,  &c. 

In  the  Common  Pleas, 

• next  after* 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.,  surviving  administrator  of  all  BfRiming  of 
and  singular  the  goods,  chattels,  rights,  and  credits  which  w. 

were  of  E.  F.  deceased,  who  died  intestate,  at  the  time  of  vi’’n£  ld,n‘- 

nmtrator  m 

his  death,  was  attached  to  answer  A.  B.  of  a plea  of  trespass  C.  p. 
on  the  case,  &c.  {or  as  the  plea  is) ; and  thereupon  the  said 
A.  B.,  by  E.  F.  his  attorney,  complains,  (conclude  as  in  the 
last  precedent,  omitting  pledges.) 

Late  and  Markham, 

— — next  after  * — — . 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.,  administrator  of  all  and  singu-  Do.  by  >n  ad- 
la  r the  goods,  chattels,  rights,  and  credits  which  were  of 
E.  F.  deceased  at  the  time  of  his  death,  who  died  intestate, 

in  K.  IS. 

complains  of  C.  D.,  administrator  of  all  and  singular  the 
goods,  chattels,  rights,  and  credits  which  were  of  G.  H.  de- 
ceased at  the  time  of  his  death,  who  died  intestate,  being  in 
the  custody  of  the  marshal  of  the  marshalsea  of  our  lord 
the  now  king,  before  the  king  himself,  of  a plea  of  trespass 
on  the  case,  &c.'  (or  as  the  plea  is,)  For  that  whereas,  &c. 

(and  conclude  as  follows,)  Yet  the  said  G.  H.  in  his  life- 
t time,  and  the  said  C.  D.  administrator  as  aforesaid  since 
the  death  of  the  said  G.  H.,  not  regarding,  &c.  hut  contriv-  ' 
ing,  &c.  to  deceive  and  defraud  the  said  E.  F.  in  liis  life- 

* Set  note  to  the  fir*t  precedent. 

« 9 
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time,  and  the  said  A.  B.  administrator  as  aforesaid  after 
the  death  of  the  said  E.  F.,  to  which  said  A.  B.,  after  the 
death  of  the  said  E.  F.,  to  wit,  on,  &c.  at,  &c.  administra- 
tion, &c.  (state  the  grant  of  administration,  as  ante,  p.  78, 
then  say,)  in  this  behalf  have  not  nor  hath  either  of  them 
as  yet  paid  the  said  several  sums  of  money,  or  any  or  either 
of  them,  or  any  part  thereof,  to  the  said  E.  F.  in  his  life- 
time, or  to  the  said  A.  B.,  administrator  as  aforesaid  since 
the  death  of  the  said  E.  F.,  (although  often  requested  so  to 
do;)  but  to  pay  the  same,  or  any  part  thereof,  to  the  said 
A.  B.  administrator  as  aforesaid,  the  said  G.  H.  in  his  life- 
time wholly  refused,  and  the  said  C.  D.  as  administrator  as 
aforesaid  hath  ever  since  the  death  of  the  said  G.  H.  hi- 
therto wholly  refused,  and  still  refuses  so  to  do,  to  the  da- 
mage of  the  said  A.  B.,  administrator  as  aforesaid,  of  /. ; 
and  therefore  he  brings  his  suit,  &c.  (add  profert  and 
pledges,  as  ante,  p.  79.) 


Th  the  Common  Pleas, 

- next  after  * 

Hit,  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  C.  D.,  administrator  of  all  and  singu- 
LydM»dm|,-Q  ^ar  t*le  g°°ds,  chattels,  rights,  and  credits  which  were  of 
niitrator  ^ G.  H.  deceased  at  the  time  of  his  death,  who  died  intestate, 
ministrutor,  in  was  attached  to  answer  A.  B.,  administrator  of  all  and  sin- 
c'  gular  the  goods,  chattels,  rights,  and  credits,  which  were  of 

E.  F.  deceased  at  the  time  of  his  death,  who  also  died 
intestate,  in  a plea  of  trespass  on  the  case,  &c.  (or  as  the 
plea  is);  and  thereupon  the  said  A.  B.,  administrator  as 
aforesaid,  by  I.  K.  his  attorney,  complains,  For  that  whereas, 
&c.  (and  conclude  as  in  the  last  precedent,  omitting 
pledges.) 


* See  note  to  the  first  precedent. 
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Law  and  Markham, 

next  after  * — — 

Bit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  and  C.f  his  wife,  which  said  C.  Beginning  of 
is  administratrix  of  all  and  singular  the  goods  and  chattels,  b/Sion,l°U 
rights  and  credits,  which  were  of  D.  deceased,  at  the  time  of  .gd' 

his  death,  who  died  intestate,  complains  of  E.  F.  being  in  the  war. 
custody  of  the  marshal,  &c. ; (then  conclude,)  Yet  the  said  mge’  "* 

E.  F.  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and 
defraud  the  said  D.  in  his  life-time,  and  the  said  C.  after  the 
death  of  the  said  D.  and  whilst  she  was  sole  and  unmarried 
(to  which  the  said  C.  whilst  she  was  sole  and  unmarried,  after 
the  death  of  the  said  D.)  to  wit,  on,&c.  at,  &c.  (state  the  grant 
of  letters  of  Administration  to  the  wife,  as  ante,  p.  78,)  and 
the  said  A.  B.  and  C.  his  wife,  which  said  C.  is  administratrix 
as  aforesaid  siuce  their  intermarriage,  in  this  behalf  hath 
not  as  yet  paid  the  said  several  sums  of  money,  or  any  part 
thereof,  to  the  said  C.  whilst  she  was  sole  and  unmarried, 
or  to  the  said  A.  B.,  as  administratrix  as  aforesaid,  his  wife, 
since  their  intermarriage,  (although  often  requested  so  to  do;) 
but  he  to  do  this  hath  hitherto  wholly  refused,  and  still  re- 
fuses to  "pay  the  same,  or  any  part  thereof,  to  the  3aid  A.  B. 
and  C.  his  wife,  administratrix  as  aforesaid,  or  to  either  of 
them,  to  the  damage  of  the  said  A.  B.  and  C.  his  wife,  as  * 
administratrix  as  aforesaid,  l.  and  therefore  they 

bring  their  suit,  &c.  And  the  said  A.  B.  and  C.-  his  wife 
bring  into  court  here  the  letters  of  administration  of  the 
said  archbishop,  (or  bishop,  according  to  the  letters  of  ad- 
ministration, vide  ante,  p.  79,)  which  give  sufficient  evi- 
dence to  the  said  court  here  of  the  grant  of  administration 
to  the  said  C.  as  aforesaid,  the  date  whereof  is  the  day  and 
year  in  that  behalf  above  mentioned,  &c.  Pledges,  &c. 


• Sec  note  to  the  firit  precedent. 

+ If  an  administratrix  marry,  she  and  her  husband  should  join  for  the 
breach  of  any  personal  contract  made  with  the  deceased.  Com.  Dig.  Ba- 
ron if  Feme,  i but  if  she  »ue  alone,  the  defendant  rauit  plead  in  abate- 
ment. ST.R.  6St.  1 Sound.  291.  g. 
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In  the  Common  Pleas, 

next  after  * 

Hi/.  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  E.  F.  was  attached  to  answer  A.  B. 

b/btnm  ancl  c-t  his  wife,  which  said  C.  is  administratrix  of  all  and 
fern,  odminii.  8ingU|ar  the  goods,  chattels,  rights,  and  credits  which  were 

tratrix  befort  ° ° . 

in  of  D.  deceased  at  the  time  of  Ins  death,  who  died  intestate, 

CP 

of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is);  and 
thereupon  the  said  A.  B.  and  C.  his  wife,  by  G.  H.  their 
attorney,  complain,  For  that  whereas,  &c.  (conclude  as  in 
the  last  precedent,  omitting  pledges.) 

Law  and  Markham, 

next  after  * ■■■■ 

Ilil.  Term,  53  Geo.  3. 

Do. against  Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  and  E. 

his  wife,  which  said  E.  is  administratrix  of  all  and  singular 
tratrix  before  tj,e  gOOC(s  chattels,  rights,  and  credits  which  were  of  G.  H. 
K.B.  deceased  at  the  time  of  his  death,  who  died  intestate,  being 
in  the  custody  of  the  marshal  of  the  marshalsea  of  our 
lord  the  now  king,  before  the  king  himself,  of  a plea  of 
trespass  on  the  case,  &c.  (or  as  the  plea  is,)  For  that  whereas, 
&c.  (and  conclude  as  follows,)  Yet  the  said  G.  H.  in  his  life- 
time, and  the  said  E.  administratrix  as  aforesaid  after  the 
death  of  the  said  G.  H.,  whilst  she  was  sole  and  unmarried, 
and  the  said  C.  D.  and  E.  his  wife,  (which  said  E.  is  admi- 
nistratrix as  aforesaid,)  since  their  intermarriage,  not  re- 
garding, &c.  but  contriving,  & c.  have  not  nor  hath  either  of 
them  as  yet  paid  the  said  several  sums  of  money,  or  any 
part  thereof,  to  the  said  A.  B.,  (although  often  requested  so 
to  do;)  but  to  pay  the  same,  or  any  part  thereof,  to  the  said 
A.  B.,  the  said  G.  H.  in  his  life-time,  and  the  said  E.  admi- 
nistratrix as  aforesaid  after  the  death  of  the  said  G.  H.,  whilst 
she  was  sole  and  unmarried,  respectively  refused;  and  the 
said  C.  D.  and  E.  his  wife,  administratrix  as  aforesaid,  have 
ever  since  their  intermarriage  hitherto  wholly  refused,  and 

* Sec  note  to  the  first  precedent. 

+ Sec  uote  (t)  to  the  last  precedent. 
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still  refuse  so  to  do,  to  the  damage  of  the  said  A.  B.  of  l. 
and  therefore  he  brings  his  suit,  &c.  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit  C.  D.  and  E.  his  wife,  which  said  Beginning  »f 

a declaration 

E.  is  administratrix  of  all  and  singular  the  goods,  chattels,  against 
rights, and  credits  which  were  of  0.  II.  deceased  at. the  time 
of  his  death,  who  died  intestate,  were  attached  to  answer  ,ra,r!x  ty?* 
A.  B.,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  c.  P. 
is);  and  thereupon  the  said  A.  B.  and  C.  his  wife,  by  I.  K. 
their  attorney,  complain.  For  that  whereas,  &c.  (and  con- 
clude as  in  the  last  precedent,  omitting  pledges.) 

Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  and  C.  his  wife,  which  said  C.  Do.  of 

...  ,11®  declaration 

is  administratrix  of  all  and  singular  the  goods,  chattels,  by  baron  and 
rights,  and  credits,  which  were  of  D.  deceased  at  the  time 
of  his  death,  who  died  intestate,  complains  of  E.  F.  being  ™ar"“ge’ m 
in  the  custody  of  the  marshal,  &c.  For  that  whereas,  &c. 

(and  conclude  as  follows,)  Yet  the  said  E.  F.,  not  regarding, 

&c.  but  contriving,  &c.  to  deceive  and  defraud  the  said  D. 
in  his  life-time  and  the  said  A.  B.  and  C.  his  wife,  as  ad- 
ministratrix as  aforesaid,  after  the  death  of  the  said  D.,  (to 
which  said  C.  after  the  death  of  the  said  D.,  to  wit,  on,  &c. 
at,  &c.  administration,  &c.)  (state  the  grant  of  letters  of  ad- 
ministration, as  ante,  p.  85,)  in  this  behalf  hath  not  as  yet 
paid  the  said  several  sums  of  money,  or  any  part  thereof,  to 
the  said  D.  in  his  life-time,  or  to  the  said  A.  B.  and  C.  his  wile, 
administratrix  as  aforesaid,  since  the  death  of  the  said  D.,  (al- 
though often  requested  so  to  do;)  but  he  to  do  this  hath  hi- 
therto wholly  refused,  and  still  refuses  to  pay  the  same,  or 
any  part  thereof,  to  the  said  A.B.  andC.  his  wife,  administra- 

* See  note  to  the  first  precedent. 
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trix  as  aforesaid,  or  to  either  of  them,  to  the  damage  of  the 
said  A.  B.  and  C.  his  wife,  as  administratrix  as  aforesaid,  of 
l.  and  therefore  they  bring  their  suit,  &c.  (add  pro- 
fert  and  pledges,  as  ante,  p.  85.) 


In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Beffinnin-r  of  Middlesex,  to  wit.  E.  F.  was  attached  to  answer  A.  B.  and 
by  talron'aud  which  C.  is  administratrix  of  all  and  singular  the  goods 
f’mr  and  chattels,  rights  and  credits,  which  were  of  D.  deceased 

tratrix  after  . 

marriage,  in  at  the  time  of  his  death,  of  a plea  of  trespass  on  the  case,  &c. 
C P 

(or  as  the  plea  is) ; and  thereupon  the  said  A.  B.  and  C.  his 
wife,  by  G.  H.  their  attorney,  complain,  For  that  whereas, 

&c.  (conclude  as  in  the  last  precedent,  omitting  pledges.) 

' ' t 


Do.  aganiiit 
tmron  and 
feme  exe- 
cutrix after 
marriage,  in 
K.  ii. 


Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.  and  E. 
his  wife,  which  said  E.  is  administratrix  of  all  and  singular 
the  goods,  chattels,  rights,  and  credits  which  were  of  G.  H. 
deceased  at  the  time  of  his  death,  who  died  intestate,  being 
in  the  custody  of  the  marshal,  &c.  For  that  whereas,  &c. 
(and  conclude  as  follows,)  Yet  the  said  G.  II.  in  his  life- 
'time,  and  the  said  C.  D.  and  E.  his  wife,  (which  said  E.  is 
administratrix  as  aforesaid)  since  the  death  of  the  said  G.  H., 
not  regarding,  &c.  but  contriving,  &c.  have  not  nor  hath 
either  of  them  as  yet  paid  the  said  several  sums  of  money, 
or  any  part  thereof,  to  the  said  A.  B.,  (although  often  re- 
quested so  to  do;)  but  to  pay  the  same,  or  any  part  thereof, 
£o  the  said  A.  B.,  the  said  G.  H.  in  his  life-time  wholly  re- 
fused, and  the  said  C.  D.  and  E.  his  wife,  (which  said  E.  is  ad- 
ministratrix as  aforesaid)  have  ever  since  the  death  of  the  said 
G.  H.,  hitherto  wholly  refused  so  to  do,  to  the  damage  of  the 
said  A.  B.,  and  therefore  Re  brings  his  suit,  &c.  Pledges. 


* See  note  to  the  tint  precedent. 


Digitized  by  Google 


FORMS  OF  THE  COURTS. 


89 


In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  and  E.  his  wife,  which  said  E.  Bejinmn^of 
is  administratrix  of  all  and  singular  the  goods,  chattels,  a^n.Vbarou 
rights,  and  credits  which  were  of  G.  H.  deceased  at  the  time  *n<1  “* 

° > ecutrix  o fler 

of  his  death,  who  died  intestate,  were  attached  to  answer  marriage,  in 

C.  P. 

A . B.  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea 
is);  and  thereupon  the  said  A.  B.,  by  I.  K.  his  attorney, 
complains.  For  that  whereas,  &c.  (conclude  as  in  the  last 
precedent,  omitting  pledges.) 

Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.,  administrator  of  all  and  sin- Do.  h,  an 
gular  the  goods,  chattels,  rights,  and  credits,  which  were  of  ™dur*n™ 

J.  K.  deceased,  with  the  will  of  the  said  J.  K.  annexedf,  dur- ,h*  min,>- 

, . nty  of  the 

ing  the  minority  ot  J.  G.  executor,  named  m the  last  will  executor,  or 

and  testament  of  the  said  J.  K.,  complains  of  C.  D.,  being  ^t^not  ex- 
in the  custody  of  the  marshal  of  the  raarshalsea  of  our  lord  *ru!?r> 
the  now  king,  before  the  king  himself.  For  that  whereas. 

See.  (conclude  as  follows,)  Yet  the  said  C.  D.,  (although  of- 
ten requested  so  to  do,)  hath  not  as  yet  paid  the  said  seve- 
ral sums  of  money,  or  any  pari  thereof,  to  the  said  J.  K.  in 
bis  life-time,  or  to  the  said  A.  B.  administrator  as  aforesaid, 
since  the  death  of  the  said  J.  K.,  or  to  either  of  them ; to 
which  said  A.  B.  administrator,  with  the  will  annexed,  (if  by 
an  administrator  during  the  infancy  of  a child  who  is  not  exe- 
cutor, say  “during  the  minority  of  the  said  J.G.  entitled,  who 
is  within  the  age  of  21  years,  to  wit,  of  the  age  of  17  years,”l 
of  all  and  singular  the  goods,  chattels,  rights,  and  credits, 
which  were  of  J.  K.  deceased  at  the  time  of  his  death,  during 
the  minority  of  the  said  J.  G.  who  is  within  the  age  of  21 
years,  to  wit,  of  the  age  of  17  years,  on,  &c.  at,  &c.  adminis- 

* See  note  to  the  6r*t  precedent. 

+ If  the  infant  is  not  executor,  omit  the  wordi  in  italic!. 
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tration,  &c.  (state  the  grant  of  administration,  as  ante, 
p.  78,  then  say,)  but  to  pay  the  same,  or  any  part  thereof, 
to  the  said  J.  K.  in  his  life-time,  or  to  the  said  A.  B.,  admi- 
nistrator as  aforesaid  since  the  death  of  the  said  J.  K.,  or  to 
either  of  them,  hath  hitherto  wholly  refused,  and  still  doth 
refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  B. 
administrator  as  aforesaid,  to  the  damage  of  the  said  A.  B. 
administrator  as  aforesaid,  of  /.  and  therefore  he 

brings  his  suit,  &c.  And  the  said  A.  B.  brings  into  court 
here  the  letters  of  administration  of  the  said  arciibishop  (or 
“ bishop,”  (ante,  p.  79.)  according  to  the  letters  of  adminis- 
tration,) which  give  sufficient  evidence  to  the  said  court 
here  of  the  grant  of  administration  aforesaid  to  the  said 
A.  B.  in  form  aforesaid,  the  date  whereof  is  the  day  and 
year  in  that  behalf  above  mentioned;  with  this  that  the  said 
A.  B.  will  verify,  that  the  said  J.  G.  is  still  within  the  age 
of  21  years,  to  wit,  of  the  age  of  15  years,  and  no  more,  to 
wit,  at,  &c.  aforesaid.  Pledges,  &c. 


In  the  Common  Pleas, 


next  after  * 

Hit.  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B., 
bydln»d*mi°n  administrator  of  all  and  singular  the  goods,  chattels,  rights, 
nistrntor  dor-  an(j  credits  which  were  of  J.  K.  deceased,  with  the  will  of 

ing  the  mino- 

rity  of  the  ex-  the  said  J . K.  annexed t,  during  the  minority  of  J.  G.  execu- 
where  tho  in-  tor,  named  in  the  last  will  and  testament  of  the  said  J.  K., 
er'utor  h* ***  >n  a plea  trespass  on  the  case;  and  thereupon  the  said 
C.  P.  ’ A.  B.,  administrator  as  aforesaid,  by  R.  S.  his  attorney,  com- 
plains, For  that  whereas,  &c.  (conclude  as  in  the  last  prece- 
dent, omitting  pledges.) 


* See  note  to  the  first  precedcnt- 
+ See  the  note  to  the  last  precedent. 
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Law  and  Markham, 

next  after  * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  administra-  Beginning  of 
tor  of  all  and  singular  the  goods,  chattels,  rights,  and  ere- 
dits,  which  were  of  J.  K.  deceased,  with  the  will  annexed  an  a,lm.ini?- 

trator  during 

of  the  said  J.  K. t,  during  the  minority  of  J.  G.,  executor  of  the  minority 
the  last  will  and  testament  of  the  said  J.  K.,  being  in  the  “ur>  4 
custody  of  the  marshal,  &c.  For  that  whereas,  &c.  (conclude 
as  follows,)  Yet  the  said  E.  F.  in  his  life-time,  and  the  said 
C.  D.  administrator  as  after  the  death  of  the  said  E.  F., 
not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  de- 
fraud the  said  A.  B.,  in  this  behalf  have  not  nor  hath  either 
of  them  as  yet  paid  the  said  several  sums  of  money,  or  any 
part  thereof,  (although  often  requested  so  to  do;)  but  to 
pay  the  same,  or  any  part  thereof,  to  the  said  A.  B.,  the  said 
E.  F.  in  his  life-time  wholly  refused;  and  the  said  C.  D., 
administrator  as  aforesaid,  hath  ever  since  the  death  of  the 
said  G.  H.  hitherto  wholly  refused  so  to  do,  to  the  damage, 

&c.+  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  ■ ■ 

Hil.  Term,  53  Geo.  S. 

Middlesex,  to  wit.  C.  D.,  administrator  of  all  and  singu-  D#  io  c p. 
lar  the  goods,  chattels,  rights,  and  credits,  which  were  of 
J.  K.  deceased,  with  the  will  annexed  of  the  said  J.  K.f,  dur- 
ing the  minority  of  J.  G.,  executor  of  the  last  will  and  tes- 
tament of  the  said  J.  K.,  was  attached  to  answer  A.  B.  of  a 
plea  of  trespass  on  the  case;  and  thereupon  the  said  A.  B., 
by  J;  S.  bis  attorney,  complains.  For  that  whereas.  See.  (con- 
clude as  in  the  last  precedent,  omitting  pledges.) 

* See  note  to  the  first  precedent. 

+ See  note  (+),  ante,  p.  89. 

* In  an  action  against  an  administrator  during  the  minority  of  an  exe- 
cutor, plaintiff1  need  not  aver  that  the  infant  is  within  the  age  of  IT  yoars ; 
for  he  is  not  bonud  to  know  when  the  administrator's  authority  deter- 
mines, and  if  it  be  determined,  the  defendant  ought  to  shew  it.  1 Sii.  ST. 
faugh.  83.  fro.  Car.  5B0.  lelv.  128. 
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Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Beginning  of  Midd/eser,  to  wit.  A.  B.,  administrator  of  all  and  singu- 
byd«n  ndm'mU-  lar  goods,  chattels,  rights,  and  credits,  which  were  of 
trutor  de  bonis  £’.  p.  deceased  at  the  time  of  his  death,  left  unadministered 

non  with  the  , 

win  annexed,  by  G.  H.  in  his  life-time  now  deceased,  (which  said  G.  H. 

in  his  life-time  and  at  the  time  of  his  death  was  executor  of 
the  last  will  and  testament  of  the  said  E.  F.  deceased,)  with 
the  will  of  the  said  E.  F.  annexed,  complains  of  C.  D.,  be- 
ing in  the  custody  of  the  marshal,  &c.  For  that  whereas,  &c. 
(conclude  as  follows,)  Yet  the  said  C.  D.,  not  regarding,  &c. 
but  contriving,  &c.  to  deceive  and  defraud  the  said  E.  F.  in 
his  life-time,  and  the  said  G.  H.  in  his  life-time  now  de- 
ceased, after  the  death  of  the  said  E.  F. ; and  which  said  * 
G.  H.  in  his  life-time,  and  at  the  time  of  his  death,  was  ex- 
ecutor of  the  last  will  and  testament  of  the  said  E.  F.  de- 
ceased, and  the  said  A.  B.,  administrator  as  aforesaid  after 
the  death  of  the  said  G.  H.,  (to  which  A.  B.,  after  the  death 
of  the  said  G.  H.,  to  wit,  on,  &c.  at,  &c.  aforesaid,  admi- 
nistration of  all  and  singular  the  goods,  chattels,  rights, 
and  credits,  which  were  of  E.  F.  unadministered  by  the  said 
G.  H.  at  the  time  of  his  death,)  (as  ante,  p.  78,)  hath  not 
as  yet  paid  the  said  several  sums  of  money,  or  any  part 
thereof,  to  the  said  E.  F.  in  his  life-time,  or  to  the  said 
G.  H.  executor  as  aforesaid,  or  to  the  said  A.  B.  adminis- 
trator as  aforesaid,  or  to  either  of  them,  (although  often  re- 
quested so  to  do;)  but  he  to  do  this  hath  hitherto  wholly 
refused,  and  still  refuses  to  pay  the  same,  or  any  part  there- 
of, to  the  said  A.  B.  administrator  as  aforesaid,  to  the  da- 
mage, &c.  And  the  said  A.  B.  brings  into  court  here  the 
letters  of  administration  of  the  unadministered  goods,  chat- 
tels, rights,  and  credits,  of  the  said  E.  F.  deceased,  of  the  . 
said  archbishop,  (according  to  the  letters  of  administration, 
see  ante,  p.  79,)  which  give  sufficient  evidence  to  the  said 

* See  note  to  the  first  precedent. 
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court  here  of  the  grant  of  administration  to  the  said  A.  B. 
as  aforesaid,  the  date  whereof  is  the  day  and  year  in  that 
behalf  above  mentioned.  See.  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  * 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B.,  Beginning  of 
administrator  of  all  and  singular  the  goods,  chattels,  rights, 
and  credits,  which  were  of  E.  F.  deceased  at  the  time  of  his  ,r*‘" * 
death,  left  unadministered  by  G.  H.  in  his  life-time  now  niit  annexed, 
also  deceased,  (which  said  G.  H.  in  his  life-time  and  at  the  m C- 1>‘ 
time  of  his  death  was  executor  of  the  last  will  and  testa- 
ment of  E.  F.  deceased,)  with  the  will  of  the  said  E.  F.  an- 
nexed, of  a plea  of  trespass  on  the  case,  & c.  (or  as  the  plea 
is);  and  thereupon  the  said  A.  B.,  by  J.  K.  his  attorney, 
complains.  For  that  whereas.  Sec.  (conclude  as  in  the  last 
precedent,  omitting  pledges.) 

Law  and  Markham, 

next  after  * 

Ilil.  Term,  53  Geo.  3.  • 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  adminis-  Do  agaimt 
tratorof  all  and  singular  the  goods,  chattels,  rights,  and  ere-  “r‘Sr»^ 
dits,  which  were  of  E.  F.  deceased  at  the  time  of  his  death,  Wlth  th5  *iu 

annexed, in 

left  unadministered  by  G.  H.  in  his  life-time  now  also  de-  K.  b. 
ceased,  (which  said  G.  H.  in  his  life-time  and  at  the  time  of 
his  death  was  executor  of  the  last  will  and  testament  of  the 
said  E.  F.  deceased,)  with  the  will  of  the  said  E.  F.  an-  „ 
nexed,  being  in  the  custody  of  the  marshal.  See.  For  that 
whereas.  Sec.  (conclude  as  follows,)  Yet  the  said  E.  F.  in  his 
life-time,  and  the  said  G.  H.  in  his  life-time  now  deceased, 
after  the  death  of  the  said  E.  F.,  and  which  said  G.  H.  in  his 
life-time  and  at  the  time  of  his  death  was  executor  of  the 
last  will  and  testament  of  the  said  E.  F.  deceased,  and  the 
said  C.  D.  administrator  as  aforesaid  after  the  death  of  the 

* Sec  uote  tp  tbe  first  precedent. 
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said  G.  H.,  not  regarding,  &c.  but  contriving,  &c.  have  not 
nor  hath  either  of  them  as  yet  paid  the  said  several  sums 
of  money,  or  any  part,  (although  often  requested  so  to 
do):  but  to  pay  the  same,  or  any  part  thereof,  to  the  said 
A.  B.,  the  said  E.  F.  in  his  life-time,  and  after  the  death 
- of  the  said  E.  F.,  respectively  refused ; and  the  said  C.  D., 
administrator  as  aforesaid,  hath  ever  since  the  death  of  the 
said  G.  H.  hitherto  wholly  refused,  and  still  refuses  so  to 
do,  to  the  damage  of  the  said  A.  B.  of  and  there- 

fore he  brings  his  suit,  &c.  Fledges,  &c. 

In  the  Common  Pleas, 

, next  after  * 

HU.  Term,  53  Geo.  3. 

Beginning  Middlesex,  to  wit.  C.  D.,  administrator  of  all  and  singu- 
•piortoohd-  *ar  l*le  f>°°ds>  chattels,  rights,  and  credits,  which  were  of 
minntrator  <fc  E.  F.  at  the  time  of  his  death,  left  unadministered  by  G.  H. 
the wiiTtn-  now  also  deceased,  (which  said  G.  H.  in  his  life-time  and  at 

•exed,  mC.P.  t|,e  tjme  Qf  |jj8  death  was  executor  of  the  last  will  and  tes- 
tament of  the  said  E.  F.,)  with  the  will  of  the  said  E.  F.  an- 
nexed, was  attached  to  answer  A.  B.  of  a plea  of  trespass  on 
the  case,  &c.  (or  as  the  plea  is) ; and  thereupon  the  said 
A.  B.,  by  J.  K.  his  attorney,  complains,  For  that  whereas, 
&c.  (conclude  as  in  the  last  precedent,  omitting  pledges.) 

Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit  A.  B.,  administrator  of  all  and  sin- 
byaua'iminL  gular  the  goods,  chattels,  rights,  and  credits,  which  were  of 
trotor  with  the  £.  p.  deceased,  with  the  will  of  the  said  E.  F.  annexed, 

will  annexed,  . 

ty  K.B.t  complains  of  C.  D.,  being  in  the  custody  of  the  marshal, 
&c.  For  that  whereas;  (conclude  as  follows,)  Yet  the  said 


* Sec  note  to  the  first  precedent. 

t When  all  the  executors  refuse  to  prove,  administration  will  be  gran  ted 
with  the  will  annexed ; and  such  an  administrator  shall  have  actions,  and 
administer  the  goods,  as  if  the  deceased  bad  died  intestate.  1 Roll-  SOI. 
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C.  D.,  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and 
defraud  the  said  E.  F.  in  his  life-time,  and  the  said  A.  B., 
administrator  as  aforesaid  since  the  death  of  the  said  E.  F., 

(to  which  said  A.  B.  administration  of  all  and  singular  the 
goods,  chattels,  rights,  and  credits,  which  were  of  E.  F.  at 
the  time  of  his  death  after  the  death  of  the  said  E.  F.,)  with 
the  will  annexed,  to  wit,  on,  &c.  at,  &c.  administration,  &c.  * 

(as  ante,  p.  78,)  in  this  behalf  hath  not  as  yet  paid  the  said 
several  sums  of  money,  or  any  or  either  of  them,  to  the  said 
E.  F.  in  his  life-time,  or  to  the  said  A.  B.  administrator  as 
aforesaid  since  the  death  of  the  said  E.  F.,  (although  often 
requested  so  to  do;)  but  he  so  to  do  hath  hitherto  wholly 
refused,  and  still  refuses  to  pay  the  same,  or  any  part  there- 
of, to  the  said  A.  B.  administrator  as  aforesaid,  to  the  da- 
mage of  the  said  A.  B.,  as  administrator  as  aforesaid,  of 
/.,  and  therefore  he  brings  his  suit,  &c.  And  he 
brings  into  court  here  the  letters  of  administration  of  the  said 
archbishop,  (according  to  the  letters  of  administration,  ante, 
p.  79,)  with  the  will  annexed  of  the  said  E.  F.  deceased, 
which  give  sufficient  evidence  to  the  court  here  of  the 
grant  of  administration  to  the  said  A.  B.,  the  date  whereof 
is  the  day  and  year  in  that  behalf  above  mentioned,  &c.  ’> 

Pledges,  &c. 

In  the  Common  Pleat, 

next  after  * 

Hil.  Term,  53  Geo.  3, 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B.,  Beginning  of 
administrator  of  all  and  singular  the  goods,  chattels,  rights,  bydanladrai,.n 
and  credits,  which  were  of  E.  F.  deceased,  with  the  will  of  u"tr*'0.r  with 

the  will  an- 

the  said  E.  F.  annexed,  of  a plea  of  trespass  on  the  case,  nexed,  m 

• C P t 

See.  (or  as  the  plea  is);  and  thereupon  the  said  A.  B.,  by 

J.  S.  his  attorney,  complains,  For  that  whereas,  &c.  (con- 
clude as  in  the  last,  omitting  pledges.) 

• See  note  to  the  fir»t  precedent. 

t See  note  to  the  preceding  form  in  K.  B. 
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Partners. 

* 

Law  and  Markham, 

next  after  * 

Hit.  Term,  53  Geo.  3.  ' 

Beginning  of  Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  being  in 
by  a surviving  the  custody  of  the  marshal  of  the  marshalsea  of  our  lord  the 
{TIT  m now  king,  before  the  king  himself,  of  u plea  of  trespass  on 
the  case,  &c.  (or  as  the  plea  is,)  For  that  whereas  the  said 
C.  D.  in  the  life-time  of  one  E.  F.  since  deceased,  to  wit, 
on,  &c.  at,  &c.  was  indebted  to  the  said  A.  B.  and  the  said 
E.  F.  in  thosum  of  l.  of  lawful,  &c.  For  that  whereas, 
&c.  (conclude  as  follows,)  Nevertheless  the  said  C.  D.,  not 
regarding,  &c.  but  contriving,  &c.  to  deceive  and  defraud  the 
said  A.  B.  And  the  said  E.  F.  in  the  life-time  of  the  said  - 
E.  F.,  and  the  said  A.  B.  since  the  death  of  the  said  E.  F. 
in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of 
money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the 
said  A.  B.  and  F..  F.,  or  either  of  them,  in  the  life-time  of 
the  said  E.  F.,  or  to  the  said  A.  B.  since  the  death  of  the 
said  E.  F.,  (although  often  requested  so  to  do;)  but  he  to 
do  this  hath  hitherto  wholly  refused,  and  still  doth  refuse, 
to  the  damage  of  the  said  A.  B.  of  /.,  and  therefore 

he  brings  his  suit,  &c.  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  * 

HU.  Term,  53  Geo.  3. 

Do.  by  * sii r-  Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B. 

of  a plea  of  trespass  on  the  case,  & c.  (or  as  the  plea  is ;)  and 
thereupon  the  said  A.  B.,  by  G.  H.  his  attorney,  complains. 
For  that  whereas,  &c.  (as  in  the  last  precedent,  omitting 
pledges.) 

* See  Dote  to  the  first  precedent. 
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Law  and  Markham, 

next  after • 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  complains  of  C.  D.,  being  in  Bucinninjof 
the  custody  of  the  marshal  of  the  marshalsea  of  our  lord 
the  now  king,  before  the  king  himself,  of  a plea  of  trespass  pU^^.n^a 
on  the  ease,  &.c.  (or  as  the  plea  is,)  For  that  whereas  the  said  K..  B. 

C.  D.  and  one  E.  F.  in  his  life-time  now  deceased,  and  whom 
the  said  C.  D.  hath  survived,  on,  &c.  at,  See.  were  indebted 
to  the  said  A.  B.,  &c.  (conclude  as, follows,)  Nevertheless 
the  said  C.  D.  and  E.  F.  in  his  life-time,  and  the  said  C.  D. 
since  the  death  of  the  said  E.  F.,  not  regarding,  &c.  but 
contriving,  &c.  have  not  nor  hath  either  of  them  as  yet  paid 
the  said  several  sums  of  money,  or  any  part  thereof,  to  the 
said  A.  B.,  (although  often  requested  so  to  do;)  but  to  pay 
the  same,  or  any  part  thereof,  to  the  said  A.  B.  the  said 
C.  D.  and  E.  F.  in  the  life-time  of  the  said  E.  F.  wholly  re- 
fused, and  the  said  C.  D.  hath  ever  since  the  death  of  the 
said  E.  F.  hitherto  wholly  refused,  and  still  refuses  so  to 
do,  to  the  damage  of  the  said  A.  B.  of  l.,  and  there- 
fore he  brings  his  suit,  &c.  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  *— — 

. Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B.,  Do.  in  c.  P. 
of  a plea  of  trespass  on  the  case,  &c.  and  thereupon  the 
said  A.  B.,  by  G.  H.  his  attorney,  complains.  For  that 
whereas,  &c.  (as  in  the  last  precedent,  omitting  pledges.) 

I 

* See  note  to  the  fint  precedent. 
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Beginning  of 
a declaration 
by  t be  assig- 
nees of  a bank- 
rupt, in  K-  13. 


Do.  by  the 
assignees  of 
bankrupt,  in 
C.  P. 


Assignees. 


Law  and  Markham, 

next  after  * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  and  B.  assignees  of  the  estate  and 
effects  of  C.  D.  a bankrupt,  according  to  the  force,  form, 
and  effect  of  the  several  statutes  concerning  bankrupts, 
complain  of  E.  F.  being  in  the  custody  of  the  marshal 
of  our  lord  the  now  king,  before  the  king  himself,  of  a 
plea  of  trespass  on  the  case,  &c.t  (or  as  the  plea  is,)  For 
that  whereas,  &c.  (conclude  as  follows,)  Yet  the  said  E.  F. 
not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  de- 
fraud the  said  C.  D.  before  he  became  bankrupt,  and  the 
said  A.  and  B.  assignees  as  aforesaid,  since  the  said  C.  D.  be- 
came bankrupt  in  this  behalf,  hath  not  as  yet  paid  the  said 
several  sums  of  money  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  C.  D.  before  he  became  bankrupt,  or  to 
the  said  A.  and  B.  assignees  as  aforesaid,  since  the  said  C.  D. 
became  bankrupt,  (although  often  requested  so  to  do,)  but 
he  to  do  this  hath  hitherto  wholly  refused,  and  still  refuses 
to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  and  B. 
assignees  as  aforesaid^,  to  the  damage  of  the  said  A.  and  B. 
as  assignees  as  aforesaid,  of  and  therefore  they  bring 

their  suit,  &c.  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  * 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  E.  F.  was  attached  to  answer  A.  and  B., 

1 assignees  of  the  estate  and  effects  of  C.  D.  a bankrupt,  ac- 
cording to  the  force,  form,  and  effect  of  the  several  statutes, 

• See  Dote  to  the  tint  preredent. 

+ The  assignees  of  a bankrupt  may  sue  both  in  the  debet  and  detiuef, 
because  the  whole  property  ii  vetted  in  them  by  law.  Per  Buller,  J. 
S T.  R.  46. 

i The  plaintiff  need  not  state  a profert  of  the  deed  of  assignment  of 
debts,  *c.  3 T.  R.  4S. 
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concerning  bankrupts  of  a plea  of  trespass  on  the  case,  &r.* 
(or  as  the  plea  is):  and  thereupon  the  said  A. .and  B.  as- 
signees  as  aforesaid,  by  G.  H.  their  attorney,  complain. 
For  that  whereas,  &c.  (as  in  the  last  precedent,  omitting 
pledges.) 

Law  and  Markham, 

next  after* 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.,  surviving  assignee  of  the  estate  and 
effects  of  C.  D.,  a bankrupt,  according  to  the  force,  form, 
and  effect  of  certain  statutes  concerning  bankrupts,  com- 
plains of  E.  F.,  being  in  the  custody  of  the  marshal 
of  our  lord  the  now  king,  before  the  king  himself,  of  a 
plea  of  trespass  on  the  case,  &c.f  (or  as  the  plea  is,)  For 
that  whereas,  See.  (call  plaintiff  throughout  surviving  as- 
signee, and  conclude  as  follows,)  Yet  the  said  E.  F.,  not  re- 
garding, &c.  but  contriving,  &c.  to  deceive  and  defraud  the 
said  C.  D.  before  he  became  baukrupt,  and  the  said  A.  and 
B.  in  his  life-time,  now  deceased,  (which  said  A.  and  B.,  in 
tbe  life-time  of  the  said  B.,  were  assignees  of  the  estate  and 
effects  of  the  said  C.  D.,  according  to  the  force,  form,  and 
effect  of  the  several  statutes  concerning  bankrupts.)  after 
the  said  C.  D.  became  baukrupt,  aijd  A.  as  surviving  as- 
signee as  aforesaid  since  the  death  of  the  said  B.,  hath  not 
as  yet  paid  the  said  several  sums  of  money,  or  any  or  either 
of  them,  or  any  part  thereof,  to  the  said  C.  D.  before  he  be- 
came bankrupt,  or  to  the  said  A.  and  B.  assignees  as  afore- 
said, or  either  of  them,  in  the  life-time  of  the  said  B.,  or  to 
the  said  A.  since  the  death  of  the  said  B.,  or  either  of  them, 
since  the  said  C.  D.  became  baukrupt,  (although  often  re- 
quested so  to  do:)  but  he  to  do  this  hath  hitherto  wholly 
refused,  and  still  refuses  to  pay  the  same,  or  any  part  there- 
of, to  the  said  A.,  surviving  assignee  as  aforesaidj,  to  the 
damage  of  the  said  A.,  surviving  assignee  as  aforesaid,  c 
/.  and  therefore  he  brings  his  suit,  &c.  Pledges,  See. 

• See  note  to  the  6r»t  precedent. 

+ See  note  (+)  to  the  precedent,  ante,  p.  98. 

£ See  note  (£)  to  the  precedent,  ante,  p.  98. 

h2 
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In  the  Common  Pleas, 

— next  a fter*  — 

Hit.  Term,  53  Geo.  3. 

Bnr'mmn* of  Middlesex,  to  wit.  E.  F.  was  attached  to  answer  A., 

byK.  lurViv'iBj  surviving  assignee  of  the  estate  and  effects  of  C.  D.  a bank- 
««£!>«,  iu  rupt,  according  to  the  force,  form,  and  effect  of  the  several 
statutes  concerning  bankrupts,  of  a plea  of  trespass  on  the 
case,  &c.£  (or  as  the  plea  is) ; and  thereupon  the  said  A.  B., 
by  G.  H.  his  attorney,  complains,  For  that  whereas,  &c. 
(conclude  as  in  the  last  precedent,  omitting  pledges.) 

Late  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Do.  by  on*  Middlesex,  to  wit.  A.  B.  and  C.  D.  (which  said  C.  D. 
tbe'Mlitnre  is  assignee  of  the  estate  and  effects  of  E.  F.  a bankrupt,  ac- 
toVbankrupT*  cor^'n8  t0  the  force,  form,  and  effect  of  the  several  statutes 
in  K.  B concerning  bankrupts,)  complain  of  G.  H.,  being  in  the  cus- 
tody of  the  marshal  of  the  marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a plea  of  trespass  on  the 
case,  &c.f  (or  as  the  plea  is.)  For  that  whereas,  &c.,  (con- 
clude as  follows,)  Yet  the  said  G.  H.  not  regarding,  &c.  but 
contriving.  See.  to  deceive  and  defraud  the  said  A.  B.  and 
E.  F.  before  the  said  E.  F.  became  bankrupt,  and  the  said 
A.  B.  and  C.  D.,  (which  said  C.  D.  is  assignee  as  aforesaid,) 
after  the  said  E.  F.  became  bankrupt,  in  this  behalf  bath 
not  as  yet  paid  to  them,  or  any  or  either  of  them,  the  said 
several  sums  of  money,  or  any  or  either  of  them,  or  any  part 
thereof,  (although  often  requested  so  to  do) ; but  he  to  do 
this  hath  hitherto  wholly  refused,  and  still  refuses  to  pay 
the  same,  or  any  part  thereof,  to  the  said  A.  B.  and  C.  D., 
(which  said  C.  D.  is  assignee  as  aforesaid^,)  to  the  damage 
of  the  said  A.  B.  and  C.  D.  as  assignee  as  aforesaid  of  /. 
and  therefore  they  bring  their  suit,  &c.  Pledges,  &c. 

. * See  note  to  tbe  firit  precedent. 

+ See  note  (+)  to  tbe  precedent,  ante,  p.  P8. 

$ Sec  note  (X)  to  tbe  precedent,  ante,  p.  »S. 
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In  the  Common  Picas, 

— — next  after  — 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  G.  II.  was  attached  to  answer  A.  B.  B.cimnnc  of 
and  C.  D.,  (which  C.  D.  is  assignee  of  the  estate  and  effects 
of  F..  F.  a bankrupt,  according  to  the  force,  form,  and  effect  a,‘d  nt,|s- 

r ° ^ nee  of  auo- 

of  the  several  statutes  concerning  bankrupts,)  of  a plea  of  th«-,  heinc  • 

a . . . * . , . . bankrupt,  i» 

trespass  on  tlie  case,  &c.t  (or  as  the  plea  is);  and  thereupon  c.  i*. 
the  said  A.  B.  and  C.  D.,  (which  said  C.  I).  is  assignee  as 
aforesaid,)  by  J.  K.  his  attorney,  complain.  For  that 
whereas,  &c.  (conclude  as  in  the  last  precedent,  omitting 
pledges.) 

' Law  and  Markham$, 

next  after  — 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit||.  A.  B.  assignee  of  E.  F.  and  G.  H.  Do  bytheaa- 
esquiresf , sheriff  of  the  county  of  Middlesex,  according  to  ta.'i' bond,  in 
the  form  of  the  statute**  in  such  case  made  and  provided,  K'  B' 
complains  of  C.  D.  being  in  the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  now  king,  before  the  king  him- 
self, of  a plea,  that  he  render  to  him  the  said  A.  B.,  assignee 
as  aforesaid,  the  sum  of  /.  ( the  penally ) of  lawful 

money  of  Great  Britain,  which  he  owes  to  and  unjustly  de- 
tains from  him.  For  that  whereas,  &c.  (conclude  as  follows,) 

* See  note  to  the  first  precedent. 

+ Sec  note  (t)  to  the  precedent,  ante,  p.  9S. 

+ Thin  action,  whether  in  the  name  of  the  iheriff  or  the  assignee  of  the 
bond,  muat  be  brought  in  the  court  from  which  the  process  in  the  original 
action  issued.  3 Sound.  61,6.  8 T.  H.  153.  1 if-  Ola.  631.  cuntra. 

( If  the  bond  be  assigned  after  the  first  day  of  term,  the  declaration 
muat  be  entitled  specially,  or  it  will  be  demurrable.  7 T.  R.  474. 

| The  senue  is  tranaitory.  I,d.  Huym.  1455.  Sira.  737. 

T In  Middlesex  the  two  officers  constitute  only  one  sheriff,  andthedecl 
ration  would  be  demurrable,  if  they  be  described  aa  sheriffs.  Bac.  .it 
Sheriff,  K.  162.  2 Li.  Ray.  1135. 

*•  4 $ 5 e/nn,  c.  16.  c.  20. 
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Yet  the  said  C.  D.  (although  often  requested 'so  to  do)  hath 
not  as  yet  paid  the  said  sum  of  L above  demanded, 

or  any  part  thereof,  to  the  said  E.  F.  and  G.  II.  before  the 
said  assignment,  or  to  the  said  A.  15.  assignee  as  aforesaid, 
or  either  of  them,  since  the  said  assignment,  but  hath  hi- 
therto wholly  refused  so  to  do,  and  still  doth  neglect  and 
refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  B. 
i assignee  as  aforesaid,  of  /.  and  therefore  he  brings 

his  suit,  &c.  Pledges,  &c.  . 

In  the  Common  Pleas, 

next  after  *— — . 

Hil.  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  C.  D.  was  summoned  to  answer  A.  B. 

by  theming-  assignee  of  E.  F.  and  G.  H.  esquites,  sheriff  of  the  county 
bondhlcp*  °f  Middlesex,  t'f  •»  London,  say,  “ of  E.  F.  and  G.  II. 

esquires,  sheriffs  of  the  city  of  London,”)  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  of  a 
plea  that  he  render  to  the  said  A.  B.  assignee  as  aforesaid, 
the  sum  of  l.  ( the  penalty ) of  good  and  lawful  money 
of  Great  Britain,  which  he  owes  to  and  unjustly  detains 
from  him,  and  thereupon  the  said  A.  B.  by  I.  K.  his  attorney 
complains.  For  that  Whereas,  &c.  (as  in  the  last  precedent, 
/ omitting  pledges.) 

Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Do.  by  thee*.  Middlesex,  to  wit.  A.  B.  f executor  of  the  last  will  and 
n.s^nccfin"  testament  of  I.  K.  deceased  (which  said  I.  K.  in  his 
*• B * life-time,  and  at  the  time  of  his  death,  was  assignee  of 

3?.  F.  anti  G.  H.  esquires,  sheriff  of  the  county  of  Mid- 
dlesex,) (if  in  London,  say  of  E.  F.  and  G.  II.  esquires, 
sheriffs  of  the  city  of  London,)  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  complains 

* See  the  note*  to  the  last  precedent. 

+ A bail  bond  may  be  »ued  by  the  executor  of  Its  -assignee.  Pract. 
Reg.  £8.  J\TeU  v.  Slevent. 
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of  C.  D.  being  in  the  custody  of  the  marshal,  &c.  of  a 
plea,  that  he  render  to  the  said  A.  B.,  executor  as  aforesaid, 
the  sum  of  /.  ( the  penalty ) of  good  and  lawful  money 

of  Great  Britain,  which  he  detains  from  him.  For  that 
whereas,  &c.;  (state  the  assignment  to  have  been  made  to 
the  testator  in  his  life-time,  and  conclude  as  follows,)  Yet 
the  said  C.  D.  (although  often  requested  so  to  do)  hath  not 
as  yet  paid  the  said  sum  of  l.  above  demanded  to  the 

said  E.  F.  and  G.  H.  before  the  said  assignment,  or  to  the 
said  I.  K.  assignee  as  aforesaid,  in  his  life-time,  or  to  the 
said  A.  B.  executor  as  aforesaid,  since  the  death  of  the  said 
I.  K.  or  either  of  them,  since  the  said  assignment,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  and  still  doth 
neglect  and  refuse  to  pay  the  same,  or  any  part  thereof,  to 
the  damage  of  the  said  A.  B.  executor  as  aforesaid,  of  /. 
and  therefore  he  brings  his  suit,  &c.  Pledges,  &c. 

In  the  Common  Pleas, 

— — next  after  * 

Hit.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  summoned  to  answer  A.B.  Beginning  o< 

T i-  , , a declaration 

executor  of  the  last  will  and  testament  of  1.  K.  deceased,  by  the  exem- 
which  said  I.  K.,  (as  in  last  precedent,)  of  a plea  that  he 
render  to  the  said  A.  B.,  executor  as  aforesaid,  the  sum  c- 
of  l.  of  good  and  lawful  money  of  Great  Britain, 

which  he  detains  from  him,  For  that  whereas,  & c.  (conclude 
as  in  the  last  precedent,  omitting  pledges.) 

Law  and  Markhamf, 

next  after  * — — 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.,  assignee  of  E.  F.  and  G.  II.,  Do.  by  the  u- 
esquires,  sheriff  of  the  county  of  Middlesex,  (if  in  London, 
say  “ of  E.  F.  and  G.  H.  esquires,  sheriffs  of  the  city  of  Lou- in  K-  a 

* See  the  notes  to  the  form  by  assignee  of  a bail  bond,  ante,  p.  101. 

+ The  action  may  in  all  cases  be  brought  in  one  of  the  courts  at  'West- 
minster. S T.  R.  195. 
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don,”)  according  to  the  form  of  the  statute*  in  such  case 
made  and  provided,  complains  of  C.  D.,  being  in  the  custody 
of  the  marshal,  &c.  of  a plea  that  he  render  to  the  said  A.  B., 
assiguee  as  aforesaid,  the  sum  of  /.  ( the  penally ) of 
lawful  money  of  G.  B.,  which  he  owes  to  and  unjustly  detains 
from  him,  For  that  whereas,  &c.  (conclude  as  ante,  p.  102.) 


In  the  Common  Pleas, 


next  after  f 

HU.  Term,  53  Geo.  3. 

B«ginninf  of  Middlesex,  to  wit.  C.  D.  was  summoned  toanswer  A.  B., 

a declaration  . „ _ _ , _ „ , . „ . . „ 

by  the  aasig.  assignee  of  E.  F.  and  G.  H.  esquires,  sheriff  of  the  county  of 
”” bond^^m*"  Middlesex,  (if  in  London,  say  “ of  E.  F.  and  G.  H.  sheriffs  of 
a p-  the  city  of  London,”)  according  to  the  form  of  the  statute  in 

such  case  made  and  provided,  of  a plea  that  he  render  to  the 
said  A.  B.,  assignee  as  aforesaid,  the  6um  of  /.  ( the  pe- 
nalty J which  he  owes  to  and  unjustly  detains  from  him;  and 
thereupon  the  said  A.  B.,  by  1.  K.  his  attorney,  complains. 
For  that  whereas,  &c.  (as  in  the  last  precedent,  omitting 
pledges.) 


Corporations , 6fc. 


Law  and  Markham, 

next  after  J 

Hil.  Term,  53  Geo.  3. 

Do. by  a cor-  Middlesex,  to  wit.  The  mayor  and  commonalty,  and  ci- 

poratioo,  in  . . 

x.  b.  lizens  of  the  city  of  § complain  of  C.  D.,  being  in  the 
custody  of  the  marshal  of  the  marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a plea  of  trespass  on  the 

* The  1 1 Geo.  2.  c.  10.  ».  23.  enable<  the  assignee  of  the  sheriff  to  sue 
in  his  own  name. 

+ Observe  (be  notes  in  tbe  last  precedent. 

J See  note  to  the  first  precedent 

■ ^ Corporated  bodies  must  sue  by  the  name  of  their  incorporation, 
t Inti.  666.  10  Rep.  S3. ; and  if  misnamed,  it  can  only  be  taken  advan- 

tage of  by  a plea  in  abatement.  26  H.  8.  16. 


Digitized  by  Google 


FORMS  OF  THE  COURTS. 


105 


case,  &c.  (or  as  the  plea  is,)  For  that  whereas,  &c.  to  the 
damage  of  the  said  mayor  and  commonalty,  and  citizens  of, 
the  said  city,  of  /.,  and  therefore  they  bring  their 

suit,  &c.  Pledges,  &c. 

In  the  Common  Pleas, 

next  after  * 

Mil.  Term,  53  Geo.  S. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  the  Beginning  of 
mayor  and  commonalty,  and  citizens  of  the  city  of  t, 
of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is,)  and  ‘ioo»in  C.  P. 
thereupon  the  said  mayor  and  commonalty,  and  citizens  of 
the  said  city,  by  E.  F.J  their  attorney,  complain,  For  that 
whereas,  &c.  wherefore  the  said  mayor  and  commonalty, 
and  citizens  of  the  said  city,  say  they  are  injured  and  have 
sustained  damage  to  the  value  of  /.  and  therefore  they 
bring  their  suit,  &c.  / 

In  the  King’s  Bench  ( or  “ Common  Pleas,”  J 

next  after  * 

Hil.  Term,  53  Geo.  3. 

Middlesex,  to  wit  The  mayor  and  commonaltyf,  (or  Do.  against  a 
“ mayor,  bailiffs,  and  commonalty,”)  and  citizens  of  the  J£rg^atl0D>ln 
city  of  , were  summoned  to  answer  A.  B.  of  a plea  . 

of  trespass  on  the  case,  &c.  (or  as  the  plea  is,)  and  there- 
upon the  said  A.  B.,  by  E.  F.  his  attorney,  complains.  For 
that  whereas  the  said  mayor,  &c.  to  the  damage  of  the  said 
A.  B.  of  and  therefore  he  brings  his  suit,  &c. 

* See  note  to  the  firat  precedent. 

f See  note  (^)  to  the  la.it  precedent. 

J They  must  toe  by  an  attorney  appointed  under  the  teal  of  the  corpo- 
ration. 

§ Thit  form  will  suffice  for  the  C.  P. 
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Beginning  of 
a cUclarttion 
by  the  statio- 
ner*’ com- 
pany, in  K-  B. 


Law  and  Markham, 

next  after  * 

llil.  Term,  53  Geo.  3. 

London,  to  wit.  The  master  and  wardens,  or  guar- 
dians and  commonalty,  of  the  mystery  or  art  of  stationers 
of  the  city  of  London,  complain  of  C.  D.,  being  in  the  cus- 
tody of  the  marshal  of  the  marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a plea  of  trespass  on  the 
case,  &c.  (or  as  the  plea  is,)  For  that  whereas,  &c.  to  the  da- 
mage of  the  said  master  and  wardens,  or  guardians  and 
commonalty,  of  the  said  mystery,  of  l.  and  there- 

fore they  bring  their  suit,  &c.  Pledges. 


In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

London,  to  wit.  C.  D.  was  attached  to  answer  the 
master  and  wardens,  or  guardians  and  commonalty,  of  the 
mystery  or  art  of  stationers  of  the  city  of  London,  of  a plea 
of  trespass  on  the  case,  &c.  (or  as  the  plea  is);  and  thereupon 
the  said  master  and  wardens,  or  guardians  and  commonalty, 
by  E.  F.f  their  attorney,  complains.  For  that  whereas,  &c. 
(conclude  as  in  the  last  precedent,  omitting  pledges.) 

In  the  King’s  Bench,  ( or  “ Common  Pleas,” ) 

next  after  * 

Hil.  Term,  53  Geo.  3. 

London,  to  wit.  The  master  and  wardens,  or  guardians 
company0,1!"™  an<^  commonaity,  of  the  mystery  or  art  of  stationers  of  the 
K.B.orC.f  t city  0f  London,  were  summoned  to  answer  A.  B.  of  a plea  of 
trespass  on  the  case,  (or  as  the  plea  is) ; For  that  whereas, 
&c.  to  the  damage  of  the  said  A.  B.  of  l. ; and  there- 
fore he  brings  his  suit,  &c. 

* See  note  to  the  first  precedent. 

♦ See  notes  to  the  precedent,  ante,  p.  105. 

$ This  form  will  suffice  for  the  C.  P. 


Do.  by  (be 
stationers' 
company,  in 
C.  P. 


Do.  against 
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Law  <rnd  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

London,  to  wit.  The  master,  wardens,  and  commonalty  Beiinninfrof 
of  the  art  or  mystery  of  butchers  of  the  city  of  London,  i^but-0" 
complain  of  C.  D.  being  in  the  custody  of  the  marshal,  &c.  ‘B 

For  that  whereas,  &c.  (conclude  as  ante,  p.  106.) 

In  the  Common  Pleas, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

London,  to  wit.  C.  D.  was  attached  to  answer  the  mas-  Do.  in  C.  P. 
ters,  wardens,  and  commonalty  of  the  art  or  mystery  of  but- 
chers of  the  city  of  London,  of  a plea  of  trespass  on  the 
case,  &c.  (or  as  the  plea  is,)  For  that  whereas,  &c.  to  the 
damage  of  the  said  masters,  wardens,  and  commonalty  of 
/.  and  therefore  they  bring  their  suit,  &c. 

In  the  King's  Bench,  ( or  u Common  Pleas,” J 

next  after  * 

Hil.  Term,  53  Geo.  3. 

London,  to  wit.  The  masters,  wardens,  and  commonalty  Do.  against 
of  the  art  or  mystery  of  butchers  of  the  city  of  London,  of  hutched, T 
were  summoned  to  answer  A.  B.  of  a plea  of  trespass  on  the  £ B' or 
case,  &c.  (or  as  the  plea  is,)  For  that  whereas,  &c.  to  the 
damage,  &c. 

Law  and  Markham, 

next  after  *«—■■■ 

HU.  Term,  53  Geo.  3. 

London,  to  wit.  The  master,  wardens,  and  commonalty  Do.  by  the 
of  freemen  of  the  mystery  of  plumbers  of  the  city  of  Lon- 
don,  complain  of  C.  D.,  being  in  the  custody  of  the  mar-  K- B-  i 

shal,  &c.  For  that  whereas,  kc.  to  the  damage  of  the  said 


* See  note  to  the  first  precedent. 
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Beginning  of 
a declaration 
by  the  pluinb- 
eiV  cumpauy, 
in  C.  P. 


Do.  against 
the  company 
of  plumbers, 
in  K.  B.  or 
C.  P. 


Do.  by  the 
vintners’  com- 
pany, in  K<  B. 


master,  wardens,  and  commonalty  of  freemen  of 
and  therefore  they  bring  their  suit,  &c.  Pledges,  &c. 

» * • 

In  the  Common  Pleas, 

next  after  • 

/ Hil.  Term,  53  Geo.  3. 

London,  to  wit.  C.  D.  was  attached  to  answer  the  mas- 
ter, wardens,  and  commonalty  of  freemen  of  the  mystery 
of  plumbers  of  the  city  of  London,  of  a plea  of  trespass  on 
the  case,  &c.  (or  as  the  plea  is);  and  thereupon  the  master, 
wardens,  and  commonalty  of  freemen  of  the  mystery  of 
plumbers,  by  E.  F.  their  attorney,  complain.  For  that 
whereas,  &c.  to  the  damage,  &c.  (as  above.) 

In  the  King’s  Bench,  ( or  “ Common  Pleas,” ) 

next  after  * 

Hil.  Term,  53  Geo.  3. 

London,  to  wit.  The  master,  wardens,  and  commonalty 
of  freemen  of  the  mystery  of  plumbers  of  the  city  of  Lon- 
don, were  summoned  to  answer  A.  B.  in  a plea  of  trespass 
on  the  case;  and  thereupon  the  said  A.  B.,  by  E.  F.  his 
attorney,  complains.  For  that  whereas,  &c.  to  the  damage, 
&c. 


Law  and  Markham, 

next  after  * 

Hil.  Term,  53  Geo.  3. 

London,  to  wit.  The  master,  wardens,  and  freemen  and 
commonalty  of  the  mystery  of  vintners  of  the  city  of  Lon- 
don, complain  of  C.  D.,  being  in  the  custody  of  the  mar- 
shal, &c.  For  that  whereas,  &e.  to  the  damage  of  the  said 
master,  wardens,  and  freemen  and  commonalty  of  l. 

and  therefore  they  bring  their  suit,  &c.  Pledges,  &c. 

* See  note  to  the  first  precedent. 
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In  the  Common  Pleas, 

next  after  

Hi/.  Term,  53  Geo.  3. 

London,  to  wit.  C.  D.  was  attached  to  answer  the  mas-  Beginning  of 

a declaration 

ter,  wardens,  and  freemen  and  commonalty  of  the  mystery  by  ihe  vint- 
of  vintners  of  the  city  of  London,  of  a plea  of  trespass  on  ploy.TnC.  p. 
the  case,  &c.  (or  as  the  plea  is);  and  thereupon  the  said 
master,  wardens,  &c.  by  E.  F.  their  attorney,  complain.  For 
that  whereas,  &c.  to  the  damage  of  the  said  master,  war- 
dens, &c.  of  and  therefore  they  bring  their  suit,  &c. 


In  the  King's  Bench,  ( or ' 


Common  Pleas,"  J 

next  after  * 

Hi/.  Term,  53  Geo.  3. 


London,  to  wit.  The  master,  wardens,  and  commonalty  Do.  »g»mit 
and  freemen  of  the  company  of  vintners  of  the  city  of  Lon-  compaoynn 
don,  were  summoned  to  answer  A.  B.  of  a plea  of  trespass  on  K' B'  or  c> 
the  case,  &c.  (or  as  the  plea  is);  and  thereupon  the  said 
A.  B.,  by  E.  F.  his  attorney,  complains,  For  that  whereas,, 
kc.  to  the  damage,  &c. 


Middlesex,  to  wit.  The  ment,  inhabiting  in  the  hundred  Beginning  of 

a declaration 

of  in  the  said  county,  were  summoned  to  answer  to  our  against  the 
sovereign  lord  the  king  and  to  A.  B.,  who  sues  as  well  for  our  ^“J^utTof 
sovereign  lord  the  king  as  for  himself  in  this  behalf,  in  a plea  |*nu^u,g 

c.  p t 

* See  note  to  the  first  precedent. 

+ The  declaration  must  be  against  the  inhabitant!  of  the  hundred  gene- 
rally; for  if  it  it  against  any  by  name,  and  all  are  not  named,  it  it  bad. 

8 Keb.  126.  Comyn.  Digest.  224.  title  Pleader.  The  declaration  ueed 
not  recite  the  original  at  targe,  Rule  M.  1654.  nor  more  of  the  statute  than 
it  pertinent  to  the  acliun.  2 Gent.  215.  The  copy  of  original  it  to  be 
terTed  upon  the  high  comtable  of  the  hundred  wherein  the  robbery  thall 
happen,  who  it  to  cause  appearance  to  be  entered.  I’ide  the  slat.  8 Ceo. 

2.  c.  16.  22  Geo.  2.  c.  24  and  26.  The  venire  shall  be  awarded  de  corpn- 
re  comitalus,  except  the  hundred  againtt  which  the  action  it  brought.  20 
Cm.  2.  c.  18.  ' 

£ la  proceeding  against  the  hundred  on  the  itatute  of  hue  and  cry,  the 
plaintiff  mutt  tue  by  original  in  tha  K.  B.  at  well  at  in  tbe  C.  B for  the 
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of  trespass  and  contempt  against  the  form  of  the  statute  of 
hue  and  cry  in  such  case  made  and  provided,  &c. ; and 
whereupon  the  said  A.  B.  who  sues  as  aforesaid  by  E.  F. 
his  attorney,  complains,  For  that  whereas,  &c.  (then  con- 
clude thus,)  To  the  great  damage  of  the  said  A.  B.  and 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ; whereby  the  said  A.  B.,  who  sues  as  aforesaid,  saith, 
he  is  injured  and  hath  sustained  damage  to  the  value  of 
l.  and  thereupon  he  brings  suit,&c. 


in  the  Exchequer. 

In  the  Exchequer  of  Picas, 

next  after  * 

HU.  Term,  53  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  A.  B.  a debtor  to  our  sovereign  lord 
dr:z.the  now  king,  cometh  before  the  barons  of  his  majesty’s 

"ucr  VpieaT  exc'iecluer> 0,1  the  day  of  . ( the 

return  day  of  the  process ) in  this  same  term  by  E.  F.  his 
attorney,  and  complains,  by  bill  against  C.  D.  present 
here  in  court  the  same  day,  of  a plea  of  trespass  on  the 
case,  &c.  (or  as  the  plea  is,)  For  that  whereas,  &c.  (con- 
clude as  follows,)  to  the  damage  of  the  said  A.  B.  of  /. 
whereby  he  is  less  able  to  satisfy  our  said  lord  the  king, 
the  debts  which  he  owes  to  his  majesty  at  his  exchequer; 
and  therefore  he  brings  his  suit,  &c.  Pledges,  &c. 


Do.  by  an  ex- 
ecutor, in  the 
r.xcbcquer. 


In  the  Exchequer  of  Pleas, 

next  after* 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  executorof  the  last  will  ami 
testament  of  E.  F.  deceased,  and  a debtor  to  our  sovereign 


inhabitant!  of  a hundred  cannot  be  in  nutody  of  the  marshal,  3 Kcb.  126. 
4 M')i.  496.  2 Sound.  315.  and  to  be  tested  forty  dayi  after  the  robbery, 
2 l.con.  12.  If  several  are  robbed,  they  canpnl  join,  except  where  they 
be  joint  owners  oftlie  money  stoleu.  l)y.  310.  ir.  2 Leo.  12. 

* See  note  to  the  first  precedent. 
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lord  the  king  for  the  debts  of  the  said  E.  F.,  cometh  before 
the  barons,  &c.  (as  in  the  last  precedent,)  For  that  whereas, 

&c.  (conclude  as  ante,  p.  66,  to  the  words  executor  as  afore- 
said, then  say,)  To  the  damage  of  the  said  A.  B.  executor  as 
aforesaid,  of  /.  whereby  he  is  less  able  to  satisfy  our  said 
lord  the  king  the  debts  of  the  said  E.  F.,  which  he  owes  his  * 

majesty  at  this  said  exchequer;  and  therefore  he  brings  his 
suit,  &c.  (add  profert  and  pledges,  as  ante,  p.  66.) 

In  the  Exchequer  of  Pleas, 

next  after  * 

HU.  Term,  53  Geo.  3. 

'Middlesex,  to  wit.  A.  B.  cometh  before  the  barons,  &c.  BeRinninRof 
(as  in  the  precedent,  ante,  p.  110,)  and  complains  by  bill  of  H^ustnn  «- 
C.  D.  executor  of  the  last  will  and  testament  of  E.  F.  deceased,  ecai0T- 
present  here  in  court  the  same  day,  of  a plea  of  trespass 
on  the  case,  &c.  For  that  whereas,  &c.  (conclude  as  ante,  p. 

67,  to  the  words  “ refuses  so  to  do,”  then  say,)  To  the  da- 
mage of  the  said  A.  B.  of  l.  whereby  he  is  less  able  to 

satisfy  our  said  lord  the  king,  the  debts  which  be  owes  to  , 

his  majesty  at  his  said  exchequer;  and  therefore  he  brings 
his  suit,  &c.  Pledges,  &c. 

I 

In  the  Exchequer  of  Picas, 

next  after  * 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  administrator  of  all  and  singu-  Do.  by  an  ad. 
lar  the  goods,  chattels,  rights,  and  credits  of  E.  F.  deceased  nll"1!lral0''- 
at  the  time  of  his  death,  who  died  intestate,  cometh  be- 
fore the  barons,  &c.  (as  in  the  precedent,  ante,  p.  110,  and 
complains  by  bill  of  C.  D.,  present  here  in  court  the  same 
day,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is,) 

For  that  whereas,  &c.  (conclude  as  ante,  p.  79,  to  the  words 
“ administrator  as  aforesaid,”  then  say,)  To  the  damage  of 
the  said  A.  B.  as  administrator  as  aforesaid,  of  l.  where- 
by he  is  less  able  to  satisfy  our  said  lord  the  king,  the  debts 

* fee  note  to  the  first  precedent. 
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of  E.  F.  which  he  owes  to  his  majesty  at  his  said  exchequer; 
and  therefore  he  brings  his  suit,  &c. ; (add  profert  and 
pledges,  as  ante,  p.  79.) 

In  the  Exchequer  of  Pleas, 

• • — next  after  * 

Hil.  Term,  S3  Geo.  3. 

Beginning  of  Middlesex,  to  wit.  A.  B.  a debtor  to  our  lord  the  king, 
■gainst  an  Cometh  before  the  barons,  &c.  (as  in  the  precedent,  ante, 
ndminutrator.  p j l0  j anj  complains  by  bill  against  C.  D.,  administrator 
of  all  and  singular  the  goods,  chattels,  rights,  and  credits, 
which  were  of  E.  F.  deceased  at  the  time  of  his  death,  who 
died  intestate,  present  here  in  court  the  same  day,  of  a 
plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is,)  For  that 
whereas,  &c.  (conclude  as  ante,  p.  79,  to  the  words  “ re- 
fuses so  to  do,”  then  say,)  To  the  damage  of  the  said  A.  B. 
of  l.  whereby  he  is  less  able  to  satisfy  our  said  lord 
the  king,  the  debts  which  he  owes  his  majesty  at  his  said 
exchequer;  and  therefore  he  brings  his  suit,  &c.  Pledges, 
&c. 


To  the  Barons  of  his  Majesty's  Exchequer  at  Westminster, 

next  after  — 

Hil.  Term,  53  Geo.  3. 

Do.  *gniDst » Middlesex,  to  wit.  A.  B.  a debtor  to  our  sovereign  lord 
pi uotitc . the  now  king,  cometh  before  the  barons  of  his  majesty’s 
exchequer,  on  the  day  of  , in  this  same  term, 

by  F..  F.  bis  attorney,  and  complains  by  bill  against  C.  D. 
being  a prisoner  in  the  custody  of  the  warden  of  his  ma- 
jesty's prison  of  the  fleet,  of  a plea  of  trespass  on  the  case, 
&c.  (or  as  the  plea  is,)  For  that  whereas,  &c.  (conclude  as 
. ante,  p.'  1 10.) 

, * See  note  to  the  first  precedent.  . 
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In  Chancery,  in  the  Petty  Bag  Office, 

next  after  • 

HU.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  C.  D.  was  attached  to  answer  A.  B.  Form  of » bill 
gentleman,  one  of  the  clerks  of  esquire,  one  ci«rV4»n>t 

of  the  six  clerks  of  the  court  of  Chancery  of  our  sovereign 
lord  the  now  king,  according  to  the  liberties  and  privileges  by 
of  the  same  court,  for  such  clerk  and  other  officers  and  mi-  lege.  V 
nisters  of  the  same  court,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  hitherto  used  and  approved  of  * 

in  the  same,  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the 
plea  is,)  For  that  whereas,  &ic.  to  the  damage  of  the  said 
A.  B.  of  /.,  and  therefore  he  prays  remedy,  &c. 


In  Chancery,  in  the  Petty  Bag  Office, 

next  after  * 

Hi!.  Term,  53  Geo.  3. 

Middlesex,  to  wit.  A.  B.  esquire,  one  of  the  six  clerks  By  a six  cicrfc 
of  the  court  of  Chancery  of  our  lord  the  now  king,  com-  5'*  * ,l**y 
plains  of  C.  D.,  gentleman,  one  of  the  clerks  of  him  the 
said  A.  B.,  now  present  here  in  court,  in  his  own  proper 
person,  in  a plea  of  trespass  on  the  case,  &c.  (or  as  the 
plea  is,)  For  that  whereas  &c.  to  the  damage  of  the  said 
A.  B.  of  and  therefore  he  prays  remedy,  &c. 

Pledges,  &c. 


In  Chancery,  in  the  Petty  Bag  Office, 

— next  after  * 

Hil.  Term,  53  Geo.  3. 

/ 

Middlesex,  to  wit.  A.  B.,  by  E.  F.  his  attorney,  corn- By  a common 
plains  of  C.  D.  gentleman,  one  of  the  clerks  of  G.  H.  esquire,  ckrk.*1 
one  of  the  sixty  clerks  of  the  court  of  our  lord  the  now 
king,  present  here  in  court,  in  his  own  proper  person,  of  a 
plea  of  trespass  on  the  case,  &c.  (or  as  the  plea  is,)  For  that 


* See  aole  to  the  tint  precedent. 
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whereas,  &c.  to  the  damage  of  the  said  A.  8.  of  1., 

and  therefore  he  prays  relief,  & c.  Fledges,  &e. 


Inferior  Courts. 


Beginning  of 
a declaration 
in  the  Court 
of  Pica*  at 
Durham. 


In  the  Court  of  Pleas,  held  at  Durham,  the  day 

of  in  the  :>$d  year  of  the  reign  of  King  Geo.  3 rf.  - 

Durham,  to  wit.  C.  D.,  late  of,  &c.  was  attached  to  an- 
swer unto  A.  B.,  of  a plea  of  trespass  on  the  case,  ice.  (or 
as  the  plea  is,)  to  the  damage  of  the  said  A.  B.  of  l.l 

and  therefore  the  said  A.  B.,  by  E.  F.  his  attorney,  com- 
plains, For  that  whereas,  &c.* 


In  the  Common  Pleas  at  Laucetster. 

Do.  in  the  Lancashire,  to  wit.  A.  B.  was  attached  to  answer  C.  D. 
cuter*1  la"  °f  a plga  of  trespass  on  the  case,  & c.  (or  as  the  plea  is;)  and 
thereupon  the  said  C.  D.  by  E.  F.  his  attorney,  complains, 
• For  that  whereas,  &c.  to  the  damage  of  the  said  A.  B.  of 
l.  and  therefore  he  brings  his  suit,  &c.  No  pledges. 


Do.  in  the 
Mayor’s  Court 
of  London  in 
debt. 


Before  the  Mayor  and  Aldermen,  in  the  Chamber  of  the 
Guildhall,  in  the  City  of  London. 

A.  B.,  by  E.  F.  his  attorney,  demands  against  C.  D. 

1.  of  lawful  money  of  Great  Britain,  which  he  owes 
to  and  unjustly  detains  from  him  the  said  A.  B.,  For  that 
whereas,  &c.  to  the  damage  of  the  said  A.  B.  of 
and  therefore  he  brings  his  suit,  &c.  Pledges,  &c. 


In  the  Palace  Court. 

Do.  in  the  P*.  Palace  Court,  to  wit.  A.  B.,  by  E.  F.  his  attorney,  com* 
lace  Court.  p(ajn8  0f  c.  £).  0f  a p]ea  0f  trespass  on  the  case,  &c.  (or  as 
the  plea  is,)  For  that  whereas,  &c.  (alleging  every  material 

* It  is  not  necessary  to  shew  (bat  the  cause  of  action  accrued  within 
the  jurisdiction  of  the  court,  I Saurul.  IS.  j for  it  is  an  original  superior 

court. 
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fact  to  have  happened  within  the  jurisdiction  of  this  coart*  ; 
and  in  this  court,  which  is  not  the  old  courtof  the  marshal- 
sea,  but  a court  erected  by  letters  patent  in  the  reign  of 
Charles  the  second,  there  is  this  averment  at  the  end  of  the 
declaration.)  And  the  said  A.  B.  avers,  that  he  is  not,  nor 
is  the  said  C.  D.,  nor  were  nor  was  either  of  them,  at  the 
time  of  levying  the  plaint  of  him  the  said  A.  B.,  here  in 
court  of  the  king’s  household.  Pledges,  &c. 

In  the  King's  Court  of  Record  of  his  Honor  of  Peiercl,  and 
additional  limits  of  the  same. 

Nottingham,  to  wit  A.  B.  complains  of  C.  D.  in  a plea  Beginning  of 
of  trespass  and  assault,  to  the  damage  of  the  said  A.  B.  of 

s.  Pledges  to  prosecute,  Johu  Doe  and  Richard  of  re- 

, , ° ; r.  r-  L-  cordofhisho. 

Koe;  and  whereupon  the  said  A.  13.  by  L.  r.  his  attorney,  nour  of  p*ve- 
complains.  For  that  whereas,  &c.  (laying  the  venue  at  Len- rel' 
ton,  in  the  county  of  Nottingham,  within  the  jurisdiction 
of  the  court;)  and  other  wrongs  to  the  said  A.  B.  then  and 
there  did,  to  the  great  damage  of  the  said  A.  B.,  and  against 
the  peace  of  our  lord  the  now  king;  whereupon  the  said 
A.  B.  saith  that  he  is  injured,  and  hath  sustained  damage 
to  the  value  of  s.,  and  therefore  he  brings  his  suit, 

&c. 

Wapentake  Court  of  Bow/und,  to  wit.  A.  B.,  by  E.  F.  Do.  imiir. 
liis  attorney,  complains  of  C.  D.  of  a plea  of  trespass  on  the  vvap"nwk* 
case,  &c.  (or  as  the  plea  is,)  For  that  whereas,  &c.  to  the  of  Bu'' 
damage  of  the  said  A.  B.  of  /.,  and  therefore  he  brings 
his  suit,  &c. 

Borough  of  Southtcark,  to  wit,  (if  in  the.  court  of  the  town  Do.  in  the  B<>- 
and  borough,  say  “ town  anil  borough  of  Southwark,  to 
wit.")  A.  B.,  by  E.  F.  bis  attorney,  complains  against  £°,,r*  nf, 

C.  D.  of  a plea  of  trespass  on  the  case,  &c.  (or  as  the  plea 
is,)  For  that  whereas  the  said  C.  D.,  on,  &c.  to  wit,  iu  the 

* In  courts  of  limited  juriidiction  Ibis  averment  i*  in  geocrai  necessary. 

I T.  H.  151. 

I 2 
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county  of  Surrey,  and  within  the  jurisdiction  of  this  court, 
was  indebted,  &c.  (stating  every  material  fact  to  have  hap- 
pened at  Southwark  aforesaid,  within  the  county  and  juris- 
diction aforesaid,)  to  the  damage  of  the  said  A.  B.  of 
and  therefore  he  brings  his  suit,  &c.  Pledges,  &c. 

Court  of  Record  at  Kingston-upon-Hull. 

Beginning  of  Kingston.upon- Hull,  to  wit.  C.  I).  was  attached  to  an- 
talheeoa'rtof  swer  A.  B.  of  a plea  of  trespass  on  the  case,  to  the  damage 
ifconi  at  0f  . I..  alKj  thereupon  the  said  A.  B.,  by  E.  F.  his  at- 

Ktugttoxi'  * 

up«n-Huii  torney,  complains,  That  whereas  the  said  C.  D.  heretofore, 
to  wit,  on,  &c.  at  the  town  of  Kingston-upon-Hull,  and 
within  the  fee  and  jurisdiction  of  this  court,  was  indebted, 
kc.  (stating  every  material  fact  to  have  arisen  within  the 
jurisdiction  of  the  court.) 


po.  in  tlie 


Surrey , to  witf  the  day  of  in  the  53 d year 

of  the  reign  of  King  George  the  3d. 
Kingston-upon-Thames,  to  wit.  A.  B.,  by  E.  F.  his  at* 


torney,  complains  of  C.  D.  of  a plea  of  trespass  on  the  case 
Thames.  p0f  that  whereas  heretofore,  to  wit,  on,  &c.  at  King- 

ston, in  the  county  of  Surrey,  and  within  the  jurisdiction  of 
• this  court,  was  indebted1,  &c.  to  the  damage  of  the  said 

A.  B.  of  I.  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &c.  (stating  every  material  fact  to  have  arisen 
within  the  jurisdiction  of  the  court.) 


In  the  Court  of  Sessions  for  the  County  of  Chester. 

Do.  in  the  For  A.  B.  plaintiff  against  C.  D.  defendant,  in  a plea  of 
•ionsVor  fhe"  trespass  upon  the  case,  upon  promises  to  the  damage  of  the 
county  of  gaj<j  ^ g 0f  / . an<]  thereupon  the  said  A.  B.,  by  E.  F. 
his  attorney,  complains.  For  that  whereas,  &c. 


In  the  great  Session  for  the  County  of 
Do.  in  the  C.  D.  was  attached  to  answer  unto  A.  B.  of  a plea  of  tres- 
6*Mion«  of”*  pass  on  case,  &c.;  and  there  are  pledges  to  prosecute, 
w*ie>.  to  wit,  John  Doe  and  Richard  Roe;  and  thereupon  thesaid 
A.  B.,  by  E.  F.  his  attorney,  complains.  For  that  whereas, 
&c. 
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Lancashire,  to  wit.  W rit  ofjustices  to  be  directed  to  the  Pr*ciPe  for 
sheriff  of  the  county  of  Lancaster,  to  hold  plea  in  his  county  * 
court  for  A.  B.  against  C.  D.,  on  a plea  of  trespass  on  the 
case,  &c.  (or  as  the  plea  is,)  For  that  whereas,  See.  (as  in  a 
common  praecipe  for  a special  original,  except  every  mate- 
rial fact,  must  be  alledged  to  have  arisen  within  the  juris- 
diction of  the  court. 

j*  / 

In  the  County  Court  of 

Lancashire,  to  wit.  C.  D.,  by  virtue  of  his  majesty’s  writ  Decoration 
ofjustices,  was  attached  to  answer  A.  B.  of  a plea  of  tres- 
pass on  the  case.  See.  (or  as  the  plea  is;)  and  the  pledges  to 
prosecute  are  John  Doe  and  Richard  Roe;  and  thereupon 
the  said  A.  B.,  by  E.  F.  his  attorney,  complains.  For  that 
whereas,  &c.  (as  usual  stating  the  cause  of  action,  &c.  to 
have  arisen  within  tlje  jurisdiction,)  to  the  damage  of  the 
said  A.  B.  of  /.,^)d  therefore  he  brings  his  suit,  &c. 

* By  virtue  of  the  writ  of  juiticas,  an  inferior  court  may  bold  plea  to 
any  amount.  3 Cam.  Dig.  871. 
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OF  THE  ACTION  OF  ACCOUNT. 


Arrount, 

whit. 


The  ground* 
of  the  action. 


Of  the  process. 


A«.T.iu*t  whom 
tins  action 

lie*. 


Account  is  a writ  or  action  brought  against  a man, 
who,  by  means  of  bis  office,  or  for  some  business  be  hath 
undertaken,  or  some  money  he  hath  received  for  another, 
is  liable  to  render  an  account  to  him,  and  refuses  to  do  it; 
by  this  means  be  may  be  compelled  to  do  it,  and  he  that 
calls  him  to  an  account  shall  recover  of  him  not  only  what 
shall  be  found  due,  but  damages  also  for  the  wrong  done  to 
him. 

There  must  be  either  a privity  by  deed  by  the  consent  of 
the  party,  or  a privity  in  law,  as  in  the  case  of  guardians, 
&c.  and  the  defendant  must  not  be  a person  who  hath  any 
claim  in  the  thing  to  be  accounted  fotfk  1 Inst.  172. 

The  process  in  account  formerly  was  by  summons,  attach- 
ment, and  distress  infinite.  2 Inst.  380.  And  by  the  stat. 
52  H.  3.  c.  23.  the  writ  of  account  was  given  to  the  lord, 
which  of  the  words  of  the  writ  is  called  a monstratit  de 
compoto,  and  extends  not  only  to  bailiffs,  but  to  guardians 
in  socage,  receivers,  and  other  accountants.  By  thi3  act  it 
is  provided,  “ That  if  bailiffs,  who  ought  to  account  with 
“ their  lords,  withdraw  themselves,  and  have  no  lauds,  &c. 
“ by  which  they  may  be  distrained,  they  shall  be  attached 
“ by  their  bodies,  so  as  the  sheriff  may  cause  them  to  come 
“ to  render  an  account.”  But  the  statute  of  12  Ed.  1. 
W.  2.  c.  11.  extends  only  to  bailiffs  and  receivers,  and  not 
to  a guardian  in  socage,  and  gives  process  of  outlawry. 
2 Inst.  144.  380.  > 

By  the  common  law,  it  lay  against  one  as  guardian  in  soc- 
age, bailitr,  or  receiver,  or  by  one  in  favour  of  trade  and 
commerce;  against  another,  wherein  both. were  named  mer- 
chants; and,  by  stat.  13  Ed.  1.  stat.  l.c.  23.  executors  shall 
have  a writ'de  compoto,  with  the  same  process  as  the  de- 
ceased ; and  according  to  Sir  Edw.  Coke,  S Inst.  404.  this 
statute  extends  to  administrators. 
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Ey  Westm.  2.  13  Ed.  1.  c.  11.  Slat.  1.  concerning  servants, 
bailiffs,  chamberlains,  and  all  receivers,  which  are  account- 
able. 

When  the  masters  of  such  servants  do  assign  them  atidi-  Receiver* 
tors  to  take  their  accounts,  and  they  be  found  in  arream"es  ^ft'ie.r'cham-3' 
upon  the  account,  all  tilings  being  allowed  which  ought  to  be,'1»il“-  ' 
be  allowed,  their  bodies  shall  be  arrested,  and  by  the  testi- 
mony of  the  auditors  of  the  same  accompt,  they  shall  be 
sent  unto  the  nest  gaol*  of  the  king  in  those  parts,  and 
shall  be  received  of  the  sheriff  or  gaoler,  and  imprisoned  in 
iron  under  safe  custody,  and  shall  remain  in  the  same  pri- 
son at  their  own  cost,  till  they  have  satisfied  their  master 
fully  of  the  arrearages.  Nevertheless,  if  any  person  so  com-  if  the  cnnrt 
mitted,  complain  that  the  auditors  have  grieved  him  u°-  "bcnfitS 
justly,  charging  him  with  more  than  he  received,  or  not  al-  oowritof** 
lowing  him  expenses  or  reasonable  disbursements,  and  find  Coiatcuf  he 
friends  that  will  take  him  to  mainprize,  to  bring  him  before  £”,^ie7toiUe 
the  barons  of  the  exchequer,  he  shall  be  delivered:  and  the  *n<) 

they  ought  to 

sheriff  shall  give  knowledge  to  his  tfiaster,  that  he  be  before  do  him  jus- 
the  barons  at  a certain  day,  with  the  rolls  and  tallies  by  “ In,t' 
which  lie  made  his  account;  and  in  the  presence  of  the  ba-  a pu«rJi»ii  in 
rons,  or  such  auditor  as  they  shall  assign,  the  account  shall  tTithfu  ii.i*”1  . 
be  rehearsed,  and  justice  done  to  the  parties,  so  that  if  he  “!• fur  l,e  l* 

**  1 in  loco  parentis. 

be  found  in  arrearages,  he  shall  be  committed  to  the  fleet  ih»t.  aso. 
prison.  Upon  this  clause  was  framed  the  writ  called  er  Proccs»ofout- 
parte  talis,  for  the  person  imprisoned  to  bring  the  in- 
quiry  before  the  exchequer. — Thus  far  of  a particular  mc->,sjfltrlllc 

* J . account  deter- 

thod  of  proceeding  with  accountants.  It  was  further  or-  mined,  the 
daiiied  generally  in  like  cases  of  account,  that  if  the  accoun-  !i  da  n tmay 

taut  fled,  and  would  not  come  to  account,  he  v-as  to  be  dis-  h'»rre«ted. 

3 hut.  390, 

trained,  if  he  had  any  thing  whereof  distress  could  be  made,  asi. 
ad  vctiiendum  coram  justiciariis  ad  com  pot  um  suurh  redden- 
dum; and  it  upon  appearing  be  was  found  in  arrfiar,  and 
could  not  [>ay,  he  was  to  be  committed  to  gaol:  if  he  fled. 


* This  isquati,  a commission  to  such  persons  to  audit,  &c.  so  that  ooe 
only  cannot  be  aligned.  2 Inst.  S&O.  By  Ibis  act  the  auditors  arc  jud^e* 
o(  the  record,  ibid.  The  master  tiiaf  be  found  in  arrear,  but  he  cannot 
be  impriioaed  by  the  auditors.  2 I tut,  2fcO. 
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and  it  was  certified  by  the  sheriff,  that  he  was  non  inventus, 
he  was  to  be  demanded  from  county  to  county,  till  he  was 
outlawed.  It  was  moreover  declared,  that  persons  impri- 
soned for  such  matter,  should  not  be  replevisable;  and  the 
sheriff  was  enjoined  not  to  permit  them  to  go  at  large,  either 
upon  a writ  of  replegiari  or  otherwise,  without  the  assent 
of  the  lord,  on  pain  of  answering  to  him  for  the  damages  he 
had  sustained  by  such  servants,  according  to  the  amount  he 
could  make  out  per  patriam,  to  be  recovered  in  an  action  of 
debt.  If  the  gaoler  could  not  make  amends  himself,  his 
principal  was  to  be  liable.  2 Inst.  380. 

The  writ  of  account,  as  it  had  been  aided  with  a more  ef- 
fectual process  by  the  statutes  before  mentioned,  was  ren- 
dered a very  useful  remedy  against  persous  who  acted  as 
agents,  and  so  became,  either  by  bailment  or  receipt,  pos- 
sessed of  the  goods  or  money  arising  from  the  goods  of  an- 
other. The  object  of  this  writ  was  to  bring  the  party  to  ac- 
count, and  for  that  purpose  auditors  were  to  be  assigned. 
The  persons  who  were  the  objects  of  this  remedy,  as  they 
had  violated  a trust  of  great  confidence,  and  often  of  great 
magnitude,  were  subject  to  a shorter  process  than  any  others 
who  had  broken  a mere  civil  engagement.  They  alone,  of 
all  other  defendants,  in  suits  purely  civil,  were  liable  to  a 
process  against  their  person;  but  the  legislature  had  pro- 
ceeded with  tenderness  in  allowing  this  process.  The  sta- 
tutes gave  it  only  against  the  persons  comprised  therein,  in 
case  there  were  no  lands.  We  find  the  writ  of  monstracit 
de  compoto  made  use  of  in  Ed.  2.  promiscuously  with  the 
common  capias  (for  so  the  writs  of  habeas  corpus,  and  ether 
writs  against  the  person,  were  now  termed,  from  the  word 
capias • being  introduced  in  the  place  of  habeas,  in  the  com- 
mand to  take  the  body);  and  it  was  a good  objection  in 
either  case  to  say,  that  the  party  had  land,  and  therefore 
ought  not  to  be  taken ; though,  if  he  had  not  lands  where 
the  receipt  was  alleged  to  be,  the  writ  would  still  lie. 
May n.  99.  18 (J.  After  these  statutes,  it  was  usual,  in  order 

• JtUyn.  84.  6G». 
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to  have  the  benefit  of  them,  to  pbarge  defendants,  either  as 
bailiffs  or  receivers.  It  was  sometimes  objected,  that  the 
monstravit  would  not  lie  against  a receiver,  because  the  sta- 
tute of  Marlbridge  speaks  only  of  bailiff's : but  it  was  said, 
that  the  writ  would  be  good,  at  least  by  Westm.  S.  which 
spoke  of  receivers ; for  this  latter  statute  was  to  be  consi- 
dered as  having  relation  to  the  statute  of  Marlbridge,  and 
therefore,  that  the  two  statutes  should  be  construed  to- 
gether as  one ; so  that  these  writs,  which  had  become  very 
common,  were  determined  to  be  good  tender  either  statute. 

Ibid.  41.94.  An  action  of  account  on  the  stat.  of  Marlb. 
c.  17.  against  a guardian  in  socage,  is  to  be  found  in  Mayn. 

Rep.  487.  which  statute  enacted,  “ That  when  land,  holden 
“ in  socage,  was  in  custody  of  the  heir’s  relations  during  his 
“ minority,  when  he  came  of  age,  they  should  answer  the 
“ issues  by  a lawful  accompt.” 

The  25  Ed.  3.  st.  5.  c.  5.  gave  the  action  of  account  to  ex-  statute  *kich 
ecutor  of  executors,  and  31  Ed.  3.  c.  11.  to  administrators.  "“ve  *hc  ac' 

lion  of  ac- 

And  by  the  statute  of  4 Ann.  c;  16.  s.  27.  actions  of  account  count, 
may  be  brought  against  the  executors  and  administrators  of 
every  guardian,  bailiff,  and  receiver,  and  by  one  joint  tenant 
in  common,  his  executors  and  administrators,  against  the 
other  as  bailiff,  for  receiving  more  than  his  share,  aud  against 
their  executors  and  administrators.  And  the  auditors  ap- 
pointed by  the  court  shall  administer  an  oath,  and  examine 
the  parties,  and  for  their  pains  have  such  allowance  as  the 
court  shall  judge  reasonable;  to  be  paid  by  the  party  on 
whose  side  the  balance  shall  be. 

It  is  said  by  Mr.  J.  Blackstone,  that  it  is  found  by  ex- 
perience, that  the  most  ready  way  to  settle  these  matters 
of  account  is  by  bill  in  a court  of  equity,  where  a discovery 
may  be  had  on  the  defendant’s  oath,  without  relying  merely 
on  the  evidence  which  the  plaintiff  may  be  able  to  produce; 
and  Mr.  Justice  Buller  says,  this  action  of  late  years  is  but 
rarely  used.  Lord  C.  J.  Wilmot  says,  I am  glad  to  see  this 
action  is  revived.  3 Wils.  117.  177Q.  This  was  an  action 
for  a considerable  quantity  of  coral  beads,  which  defendant 
refused  to  account  for.  And  I heard  Lord  Kenyon  say,  in 
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a cause  before  him,  wherein  a r ery  long  and  intricate  ac- 
count was  to  be  gone  through,  (after  the  party  refused  a re- 
ference,) Why  did  you  not  bring  an  action  of  account  f we 
cannot  go  through  this  at  nisi  prius. 

The  disusing  of  this  action  is  laid  down  to  be  on  account 
of  the  great  delay  in  process,  which  was  by  summons,  at- 
tachment, and  distress  infinite.  2 Inst.  390.  But  r.s  it  now 
may  be  brought  by  bill  of  Middlesex,  latitat,  or  capias,  in 
the  first  instance,  I can  see  no  reason  why  it  should  not 
come  into  use  again,  especially  where  the  matter  is  clear, 
and  not  very  intricate. 

It  seems  in  this  actiGn  the  defendant  cannot  pay  money 
into  court,  as  lie  may  in  assumpsit.  Bull.  126.  per  Willes, 

C.  J.  T.  27  Geo.  2. 

To  maintain  this  action  there  must  be  these  four  follow- 
ing circumstances  incident  to  the  case:  First,  The  party  to 
be  sued  must  have  no  claim  in  the  thing  demanded  to  his 
own  use;  for  if  lie  has,  it  does  not  lie.  Owen,  36.  3 Lee. 
24.  Secondly,  There  must,  be  a privity  between  the  parties, 
either  by  their  consent,  or  a pricity  created  by  operation  of 
law,  as  in  case  of  a guardian ; as  where  goods  are  delivered 
to  a stranger  to  my  use,  or  to  be  given  over  to  me,  there, 
there  is  no  agreement  between  the  parties,  and,  for  want  of 
privity  between  me  and  the  party  who  hath  the  goods,  I 
cannot  have  this  action.  Owen,  36,  lhctt.36.  But  in  the 
case  of  the  crown,  by  reason  of  the  prerogative,  the  law  will 
supply  a privity.  4 t.eon.  21.  Thirdly,  Where  the  person 
that  delivereth  the  goods  or  money,  hath  taken  no  security 
for  the  same;  for  where  the  party  hath  taken  security,  the 
other  person,  who  hath  taken  the  goods  or  money,  cannot 
be  said  to  be  possessed  of  such  things,  or  that  he  hath  re- 
ceived them,  to  render  an  account  of  the  profits:  though  if 
a bailiff  doth  receive  money,  and  promises  to  pay  it,  the 
party  who  lets  him  have  the  money,  may  have  this  action 
or  assumpsit;  so  that  what  is  meant'  by  a security,  is  not  . 
here  meant  of  a bare  right  to  another  action,  but  such  a se- 
curity as  the  party  may  sue  upon  the  security  itself;  for,  in 
some  cases,  debt  and  account  will  lie  for  the  same  thing. 
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Fourthly,  Where  the  party  that  hath  the  thing  that  19  de- 
manded, hath  not  only  a bare  oversight  thereof,  as  a shep- 
herd of  sheep,  or  the  like,  but  hath  so  far  a property,  as  to 
be  able  to  change  the  same  for  the  benefit  of  the  bailor 
(which  is  the  person  whose  money  or  goods  they  were),  or, 
at  least,  to  make  advantage  thereof,  in  order  to  render  an 
account  for  the  same.  11  Co,  93.  Dyer,  114.  Bro.  Ac- 
count, 29.  81. 

The  plaintiff  must  take  care  to  charge  the  defendant  in  a The  plaintiff 

. . , roust  charge 

proper  manner,  as  the  case  is;  as  bailm,  receiver,  or  guar-  defendant 
diaii.  If  he  be  bailiff,  he  must  charge  him  so;  if  receiver,  rropCTly' 
lie  must  name  him  such ; and  if  both,  the  writ  must  charge 
him  so.  Where  the  tilings  of  which  a man  doth  receive  the 
profits  (whether  it  be  land  or  goods)  be  uncertain,  as  a ma- 
nor, hundred,  or  the  like,  that  may  be  improved,  there  he 
shall  be  charged  as  bailiff’;  but  where  the  things  (be  it  pro- 
fits of  courts,  forfeitures,  issues,  fines,  amerciament)  be  cer- 
tain, there  he  shall  be  charged  as  receiver.  2 Bulstr.  277. 

By  bailiff’,  we  understand  a servant  that  hath  had  the  ad- 
ministration or  charge  of  lands,  goods,  or  chattels,  to  make 
the  best  benefit  thereof  for  the  owner;  and  by  this  writ,  one 
may  charge  any  one  as  receiver,  that  hath  received  money, 
or  other  things  for  me,  or  to  my  use.  Co.  Lit.  271.  2 Leon. 

245.  If  one  charges  me  as  bailiff  of  his  goods  ad  merclian- 
di-andum,  in  this  case  I must  answer  for  the  increase,  and 
still  be  punished  for  my  negligence;  but  if  he  charge  me  as 
receiver  ad  computandum,  I shall  not  be  answerable  but  for 
the  bare  money  or  thing  which  was  delivered.  Godb,  55. 

Co.  Lit.  172.  1 Cro.  82.  And  a bailin' shall  have  allow-  BniliH  slm'.t 
ances  upon  his  account,  for  what  he  disburses  belonging  to  anc's^1”* 
his  office,  as  to  pay  his  quit  rent,  &c.  Co.  Lit.  172. ; or  if  he 
be  robbed,  or  suffer  loss  by  other  means,  without  any  de- 
fault in  him.  Plow.  14.  And  a guardian  in  socage  may  C usirdinn  in 
be  charged  as  bail  iff'.  2 Cro.  219-  “ca£e’ 

A receiver  is  one  who  receiveth  the  money,  and  is  to  ren-  Rtrd-rr 
der  an  account  of  it,  but  is  not  allowed  any  charges  or  ex- 
penses, but  what  is  agreed  on  between  the  parties;  and  in 
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this  case,  the  plaintiff  is  to  declare  by  whose  hands  he  re- 
ceived it.  Co.  Lit.  172.  a. 

In  this  action  there  are  two  judgments:  the  first,  that  the 
defendant  shall  account,  which  is  interlocutory;  and  there, 
upon,  on  motion,  the  court  appoint  auditors  to  hear  and  ex- 
amine the  accounts  of  the  parties,  what  the  defendant  hath 
received,  and  what  he  hath  expended ; and  the  defendant 
shall  appear  from  day  to  day,  before  the  auditors  at  every 
day  and  place  assigned  by  them,  until  the  account  shall  be 
determined ; and  if  either  party  thinks  they  do  injustice, 
they  may  apply  to  the  court  for  relief.  1 Mod.  42.  Wil- 
liams v.  Lee.  And  if  the  auditors  cannot  complete  the  ac- 
count, by  the  day  appointed,  they  must  apply  to  the  court 
to  have  their  time  enlarged.  Rast.  14. 

If  the  defendant  refuses  to  come  to  account,  application 
may  be  made  to  the  court  for  a writ  of  capias  ad  compulan- 
dum;  and  being  taken,  he  must  put  in  bail  to  answer  the 
condemnation.  Towers  v.  Lewis,  Keb.  255.  The  auditors 
certify  the  delay  or  neglect  of  his  attendance.  1 Mod.  42. 
pi.  94.  1 Brownl.  25. 

If  the  defendant  be  taken  by  a capias  ad  computandum, 
and  set  to  mainprize,  pending  the  account  before  the  audi- 
tors, and  doth  not  keep  his  day  before  them,  a capias  ad 
computandum  de  novo  shall  issue  forth  against  him.  1 Leon. 
87-  Cro.  Car.  109. 

Before  the  auditors  the  plaintiff  or  defendant  may  joiu 
issue,  or  demur  upon  the  plea  pleaded  before  the  auditors. 
And  if  either  of  the  parties  shall  make  default,  and  shall 
not  appear,  then  if,  after  appearance,  the  defendant  shall  not 
plead,  or  if  he  shall  join  issue,  or  join  in  demurrer,  the  audi- 
tors shall  certify  that  to  the  court,  and  the  court  shall  pro- 
ceed to  trial  of  the  issue,  if  issue  be  joined,  or  by  arguing 
the  demurrer,  as  the  case  shall  require;  and  if  the  plaintiff' 
shall  make  default,  or  shall  not  prosecute,  or  if  the  defen- 
dant shall  not  answer,  the  court  may  commit  him  to  prison; 
and  if  verdict  pass  for  the  plaintiff',  costs  and  damages  shall 
be  recovered,  and  the  plnintiff  shall  recover  his  goods  or 
monies  demanded,  with  bis  costs  and  damages,  and  fieri  fa- 
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cias,  elegit,  or  capias  ad  satisfaciendum,  shall  be  awarded. 

And  if  a non  est  inventus  be  returned,  then  an  outlawry  after 
judgment  (if  suit  be  by  original),  or  an  action  of  debt. 

1 Brotrnl.  2-1,  25.  2 Cro.  234.  1 1 Co.  Metcalfe's  Case. 

No  writ  of  error  can  be  bad  till  the  second  judgment 
given.  Palm.  2.  11  Co.  40.  The  defendant  as  receiver 
cannot  wage  bis  law.  1 Cro.  Goodrich’s  Case,  9 19. 

The  substance  of  a declaration  against  a receiver  is,  that  Declaration, 
the  defendant  be  properly  charged.  As  to  the  time,  it  is  not 
necessary  to  be  particular,  nor  as  to  the  quantum  of  the  mo- 
ney; but  it  is  necessary,  that  the  plaintiff  set  forth  by  whose 
hands  the  defendant  received  it.  S Keb.  425.  An  executor 
must  declare  of  monies  received  by  the  hands  of  the  testator. 

43  Ed.  3.  33. 

The  action  is  to  be  brought  within  six  years,  unless  the  within  whit 
account  be  between  merchant  and  merchant.  Stat.  21  Jac.  1 . brought* 
c.  16. 


Declarations. 

•For  that  whereas  the  said  C.  D.,  on  the  day  of  Ag»in»t  a bii- 

• ...  liff  and  re- 

, in  the  year  of  our  Lord  18  , until  the  day  ceivcr  of 
of  , in  the  year  of  our  Lord  18  , at  , in  the  nnt,, *“• 

county  of  , had  been  bailiff  of  the  said  A.  B.,  of  the 

manors  of  H.,  I.,  and  K.  and  20  messuages,  and  500  acres  of 
land  with  the  appurtenances,  and  during  all  that  time  had 
the  care  and  management  of  the  horses,  cows,  and  sheep; 
to  wit,  50  horses,  50  cows,  and  500 sheep,  to  make  merchan- 
dise and  profit  thereof  for  the  said  A.  B.,  and  to  render 
the  said  A.  B.  a reasonable  account  of  the  same;  and  dur- 
ing the  time  aforesaid,  that  the  said  C.  D.  had  been  bai- 
liff to  the  said  A.  B.  at  aforesaid,  in  the  county  afore- 

said, be  the  saidC.D.  at  aforesaid,  in  the  county  afore- 
said, received  of  the  money  of  the  said  A.  B.  the  sum  of 
10,000/.  by  the  hands  of  E.  F.,  to  make  merchandise  and 

* Commencement  in  K.  B.  or  C.  F.  ai  ante,  page  60. 
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profit  thereof,  for  and  to  render  a reasonable  account  thereof 
to  him  the  said  A.  B.,  when  he  the  said  C.  D.  should  be 
thereto  afterwards  requested;  yet  the  said  C.  D.  (although' 
often  requested  so  to  do,)  hath  not  yet  rendered  a rea- 
sonable account  thereof  to  the  said  A.  B.,  but  hath  altoge- 
. ther  refused,  and  stiil  doth  refuse  so  to  do,  to  the  daniage 
✓ of  the  said  A.  B.  of  20,000/.;  and  therefore  he  brings  his 

suit,  &c.  Pledges,  &e. 

By  one  joint-  * For  that  whereas  he  the  said  C.  D.  for  a long  time, 

tenant  against  ° * 

another,  tor  to  wit,  front  the  day  of  , in  the  year  of  our  Lord 

erTtor  theTct- 18  , until  the  day  of  , in  the  year  of  our  Lord 

tingamaref.  jg  , at  , in  the  county  of  , was  proprietor 

of  one  undivided  moiety,  and  bailiff  of  the  said  A.  B.  of  the 
other  undivided  moiety  of  a certain  mare,  and  during  that 
time  had  the  care  and  management  of  the  said  mare,  and 
the  letting  out  to  hire  of  the  said  mare,  for  the  advantage 
and  profit  of  the  said  A.B.  and  C.  D.,  to  render  a reasonable 
account  thereof  to  the  said  A.B.,when  he  the  said  C.D.  should 
be  thereto  afterwards  requested;  Yet  the  said  C.  D.  (al- 
though often  requested  so  to  do,)  hath  not  as  yet  rendered 
the  said  reasonable  account  to  the  said  A.  B.,  but  he  so  to  do 
bath  hitherto  wholly  refused,  and  still  refuses  so  to  do,  to 
the  damage  of  the  said  of  l. ; and  therefore  he  brings 
bis  suit,  &c.  Pledges,  &c. 

He  who  is  awarded  to  account,  swears,  that  he  will  ac- 
count well  and  lawfully.  Br.  Account,  pi.  10.  cites  41  jg.  3. 

a 9. 

It  is  said  in  3 Wils.  104.  That  the  defendant  in  account 
need  not  plead  at  all  in  the  action,  but  may  come  into  court, 
and  say  to  the  judges  here;  “ I am  willing  to  account  with 
**  the  plaintiff,  and  pray  that  auditors  may  be  assigned,”  to 
take  au  account  between  me  and  the  plaintiff". 

Rules  as  to  With  respect  to  the  pleading  before  auditors,  the  following 
foretuSiton.  rules  »»ay  be  useful : 

L That  whatever  matter  can  be  pleaded  in  bar  to  the 

* Commencement  in  K.  B.  or  C.  F.  *s  ante,  page  50. 

+ This  action  is  given  by  thestat.  4 A 5 .inn.  c.  16.  ».  27. 
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action,  must  be  so  pleaded;  and  that  whatever  matter 
which  may  be  pleaded  in  bar,  cannot  afterwards  be  pleaded 
before  the  auditors;  the  reason  is,  to  avoid  trouble  and 
charge  to  the  parties.  Sty.  411. 

9.  Except  in  case  of  a release,  or  plene  computavit,  if  the 
party  is  once  chargeable  and  accountable,  be  cannot  plead 
in  bar,  but  must  plead  before  auditors;  these  exceptions 
are,  because  a release,  and  having  fully  accounted,  are  total 
extinctions  of  the  right  of  action;  which  the  court  is  to 
judge  of,  and  even  in  those  cases,  they  must  be  pleaded 
specially,  and  cannot  be  given  in  evidence  on  ne  unquts  re- 
ceiver. Brow’ll.  94,  95. 

3.  Nothing  can  be  pleaded  before  auditors,  contrary  to 
what  has  been  pleaded  before,  and  which  has  been  found 
by  verdict!  because  it  would  introduce  either  contrary  ver- 
dicts, or  two  verdicts  of  the  same,  which  is  absurd.  AH 
the  cases  where  the  pleas  have  been  rejected  before  audi- 
tors, were,  because  they  might  have  been  pleaded  in  bar ; 
the  defendant  shall  not  lie  by  and  plead  before  auditors,  what 
he  might  have  before  pleaded  in  bar.  L.  C.  J.  Wilms*. 
Godfrey  v.  Saunders,  3 Wits.  114. 

4.  If  the  defendant  plead  before  the  auditors  any  matter 
in  discharge,  w h ieh  is  denied  by  t he  plainti  W,  so  that  the  par- 
ties are  at  issue,  the  auditors  must  certify  the  record  to  the 
court,  who  will  thereupon  award  a scieri  facias-  to  try  it; 
and  if  on  the  trial  the  plaintiff  make  default,  he  sbat!  be  non- 
suited, but  notwithstanding  the  nonsuit,  he  may  bring  a 
scire  facias  upon  the  first  judgment.  Bull:  N.  P1. 198. 


Release  and 
plene  computa- 
rtV,  extinct  ion* 
of  the  right  of 
action. 


No  plea  before 
auditors*  con- 
trary to  vhat 
has  been 
pleaded. 
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OF  THE  ACTION  OF  ASSUMPSIT. 


Express  con. 
tracts. 


Implied. 


An  assumpsit,  An  action  of  assumpsit  is  an  action  to  recover  damages 
for  the  breach  or  uon-performance  of  a contract,  without 
deed,  legally  entered  into;  it  is  founded  on  a contract, either 
express  or  implied  by  law,  and  gives  the  party  damages  in 
proportion  to  the  loss  be  has  sustained,  by  the  violation  of 
the  contract.  4 Co.  92. 

Express  contracts,  are  where  the  terms  of  the  agreement 
are  openly  uttered  and  avowed  at  the  time  of  the  making  ; 
as  to  deliver  an  ox  or  ten  load  of  timber,  or  to  pay  a stated 
price  for  certain  goods.  An  express  promise  will  give  an  ac- 
tion of  assumpsit,  where  otherwise  the  plaintiff  must  have 
had  recourse  to  some  other  action.  1 Salk.  9.  Wilkin  v.WU- 
kin.  An  express  contract  takes  away  the  contract  implied 
by  law.  Allen,  94. 

Implied,  are  such  as  reason  and  justice  dictate,  and  which 
therefore  the  law  presumes  that  every  man  undertakes  to 
On  an  implied  perform:  as  if  I employ  a person  to  do  any  business  for  me, 
ma°ymdecia«a  or  perform  any  work,  the  law  implies  that  I undertook,  or 
by  way  of  a contracted,  to  pay  him  as  much  as  his  labour  deserves.  If 

general  mde-  * * 

biiatus  as-  I take  up  wares  from  a tradesman,  without  any  agreement 
or  price,  the  law  concludes  that- 1 contracted  to  pay.  their 
real  value.  And  there  is  also  one  species  of  implied  con- 
tracts, which  runs  through  and  is  annexed  to  all  other  con- 
tracts, conditions,  and  covenants,  viz.  that  if  I fail  in  my 
part  of  the  agreement,  I shall  pay  the  other  party  such  da- 
mages as  he  has  sustained  by  such  my  neglect  or  refusal. 

A contract  may  also  be  either  executed,  as  if  A.  agrees  to 
change  houses  with  B.,  and  they  do  it  immediately;  in  which 
case  the  possession  and  the  right  are  transferred  together; 
•r  executory,  or  it  may  be  executory,  as  if  they  agree  to  change  next  week: , 
here  the  right  only  vests,  and  their  reciprocal  property  in 


•umpflit.  Salk. 


Of  contract* 
executed ; 
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each  other’s  bouse  is  not  in  possession,  but  in  action;  for  a 
contract  executed  conveys  a chose  in  possession : a contract 
executory  conveys  only  a chose  in  action. 

An  executed  consideration  is  not  of  itself  sufficient  to  sup-  Of  cor.sider*. 
porta  subsequent  promise,  unless,  previous  to  the  perform- 
ance  of  the  consideration,  there  was  an  actual  request  of 
the  contracting  party, or  some  benefit  were  received  by  him, 
under  which  circumstances  the  law  presumes  a request, 

4 East,  83.;  and  in  general  a party  cannot  constitute  him- 
self the  creditor  of  another  by  paying  his  debt,  or  doing  him 
any  other  kindness,  without  his  actual  request;  and  a mere  , 

moral  obligation  is  not  sufficient  to  raise  an  implied  pro- 
mise. 2 East,  506.  1 Sound.  264.  n.  1. 

Where  the  promise  is  founded  upon  an  executory  consi- 
deration, the  plaintiff  cannot  in  general  bring  his  action,  un- 
til the  consideration  be  performed;  and  where  the  perform- 
ance of  the  defendant's  contract  is  made  to  depend  upon  the 
performance  of  a condition  precedent,  performance  by  the 
plaintiff  of  the  condition  precedent  must  be  averred. 

A consideration  of  some  sort  or  other  is  so  absolutely  ne- 
cessary to  the  forming  of  a contract,  that  a nudum  pactum 
or  agreement  to  do,  or  pay  any  thing  on  one  side,  without 
any  compensation  on  the  other,  is  totally  void  in  law : and 
a man  cannot  be  compelled  to  perform  it,  Doct.  and  Stud. 
c.  24.  As  if  one  man  promises  to  give  another  100/. ; here 
there  is  nothing  contracted  for  or  given  on  the  one  side, and 
therefore  there  is  nothing  binding  on  the  other.  And,  how- 
ever a man  may  or  may  not  be  bound  to  perform  it,  in  ho- 
nour or  conscience,  which  the  municipal  laws  do  not  take 
upon  them  to  decide,  certainly  those  municipal  laws  will 
not  compel  the  execution  of  what  he  had  no  visible  induce- 
ment to  engage  for ; and  therefore  our  law  has  adopted  the 
maxim  of  the  civil  law,  that  ex  nudo  pacto  non  oritur  actio. 

Salk.  129.  Bro.  Ah.  79.  But  any  degree  of  reciprocity  will 
prevent  the  pact  from  being  nude:  nay,  even  if  the  thing 
be  founded  on  a prior  or  moral  obligation,  (as  a promise  to 
pay  a just  debt,  though  barred  by  the  statute  of  limitations) 
it  is  no  longer  nudum  pactum.  And  as  this  rule  was;  prin- 
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cipally  established  to  avoid  the  inconvenience  that  would 
arise  from  setting  up  mere  verbal  promises,  for  which  no 
good  reason  could  be  assigned,  Plow.  308.;  it  therefore  does 
. not  hold  in  some  cases,  where  such  promises  are  authenti- 

cally proved  by  written  documents.  For  if  a man  enters 
into  a voluntary  bond,  or  gives  a promissory  note,  he  shall 
not  be  allowed  to  aver  the  want  of  consideration,  in  order 
to  evade  the  payment  to  a bona  fide  holder;  for  every 
bond,  from  the  solemnity  of  the  instrument,  Hardees, 
200.  1 Ch.  Rep.  167.,  and  every  note,  from  the  sub- 

scription of  the  drawer,  carries  with  it  an  internal  evi- 
dence of  a good  consideration.  Lord  Ray.  760.  Courts  of 
justice  will  therefore  support  them  both,  as  against  the  con- 
tractor himself;  but  not  to  the  prejudice  of  creditors  or 
strangers  to  the  contract  Vide  Noy's  Max.  c.  42. 

Express  co».  Express  contracts  include  three  distinct  species:  debts,  co- 
tr»ct<,  vhat.  venantS'  anj  promises.  The  legal  acceptation  of  debt  is,  a 
sum  of  money  due  by  certain  and  express  agreement;  as 
by  a bond  for  a determinate  sum,  a bill  or  note,  a special 
bargain,  or  a rent  reserved  on  a lease,  where  the  quantity  is 
fixed  and  unalterable,  and  does  not  depend  upon  any  after- 
calculation to  settle  it  The  non-payment  of  these  is  an  in- 
jury, for  which  an  action  of  debt  lies.  F.  N.  B.  119. 

A covenant  also,  contained  in  a deed  to  do  a direct  act,  or 
to  omit  one,  is  another  species  of  express  contract,  the  vio- 
lation or  breach  of  which  is  a civil  injury.  As  if  a man  co- 
venants to  be  at  Canterbury  by  such  a day,  or  not  to  exer- 
cise a trade  in  a particular  place, and  is  not  at  Canterbury  at 
the  time  appointed,  or  carries  on  his  trade  iu  the  place  for- 
bidden, these  are  direct  breaches  of  his  covenant ; and  may 
be,  perhaps,  greatly  to  the  disadvantage  and  loss  of  the  co- 
venantee. The  remedy  for  this  is  an  action  of  covenaut- 
A promise  is  in  nature  9f  a verbal  covenant,  and  wants  no- 
thing but  the  solemnity  of  writing  and  sealing  to  make  it 
absolutely  the  same.  If,  therefore,  it  be  to  do  any  explicit 
act,  it  is  an  express  contract,  as  much  as  any  covenant ; and 
the  breach  of  it  is  an  equal  injury,  and  an  action  lies  on  the 
case  for  what  is  called  the  assumpsit,  or  undertaking  of  the 
defendant. 
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Some  agreements  indeed,  though  never  so  expressly  made.  Agreement* 
are  deemed  of  so  important  a nature,  that  they  ought  not  to  of 
rest  in  verbal  promise  only,  which  cannot  be  proved,  but  by  the 
memory  of  witnesses.  To  prevent  which,  the  stat.2.9  Car.  2. 
c.  3.  enacts,  that  in  the  six  following  cases  no  verbal  promise 
shall  he  sufficient  to  ground  an  action  upon,  but  at  the  least 
some  note  or  memorandum  of  it  shall  be  made  in  writing, 
and  signed  by  the  party  charged  therewith:  1.  Where  an 
executor  or  administrator  promises  to  answer  damages  out  ,or!,• 
of  his  own  estate.  2.  Where  a man  undertakes  to  answer 
for  the  debt,  default,  or  miscarriage  of  another.  3.  Where  uf 
any  agreement  is  made  upon  consideration  of  marriage.  tion  0f1Qarrj,  ' 
4.  Wliere  any  contract  or  sale  is  made  of  lands,  tenements,  5f'eof  |>odt 
or  hereditaments,  or  any  interest  therein.  5.  Where  there  &c. 

. . i • . • Agreement* 

19  any  agreement  that  is  not  to  be  performed  within  a year  to  be  perform- 
from  the  making  thereof ; and,  6.  That  no  contract  for  the  J^J1,hra  ,l,e 
sale  of  goods,  wares,  and  merchandise,  for  the  price  of  10/.  For  tbe 
sterling,  or  upwards,  shall  he  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made,  and  signed 
by  the  parties  fo  be  charged,  or  their  agents,  thereunto  law- 
fully authorized. 

The  leading  case,  as  to  the  first  clause,  is  that  of  Rann  v.  Executor*  »mi 
Hughes,  7 T.  R.  330.;  in  that  case  it  was  stated  in  the  de-  tort.'1"'1'*' 
claration,  that  disputes  had  arisen  between  the  testatrix  and 
the  intestate,  which  had  been  referred  to  arbitration ; that  the 
arbitrators  awarded,  that  the  intestate  should  pay  to  the  tes- 
tatrix a certain  sum  of  money  on  a day  appointed  ; that  af- 
terwards the  intestate  died  possessed  of  effects  sufficient  to 
pay  the  sum  awarded ; that  at  the  time  of  the  death  of  the 
testatrix,  the  sum  awarded  remained  unpaid,  by  reason  of 
which  tlie  defendant,  as  administratrix,  became  liable  to  pay 
the  plaintiffs,  as  executors,  the  said  sum ; and  being  so  lia- 
ble, the  defendant,  (not  saying  as  administratrix,)  in  con- 
sideration thereof  promised  to  pay  the  same.  Pleas,  1.  non 
assumpsit,  9.  plene  administravit,  3.  an  outstanding  debt 
, k 2 
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on  bond  and  plenc  administrarit  prater.  The  replication 
took  issue  on  all  the  pleas;  verdict  lor  the  plainutls  on  the 
first  issue  and  damages  assessed,  and  on  the  other  issues  for 
the  defendant.  The  plamtifts  entered  judgment  tor  the  da- 
mages assessed  and  costs  against  the  defendant  generally. 
On  a writ  of  error  in  the  Exchequer  Chamber,  it  was  as- 
signed for  error,  that  the  defendant  was  impleaded  as  admi- 
nistratrix of  the  intestate,  yet  judgment  was  given  against 
her  generally,  and  without  any  regard  to  her  having  goods 
of  the  intestate  in  her  hands  to  be  administered.  The  court 
of  Exchequer  Chamber  reversed  the  judgment.  Upon  a 
writ  of  error  from  this  judgment  in  the  House  of  Lords,  the 
following  question  was  put  to  the  judges,  Whether  suffici- 
ent matter  appeared  upon  the  declaration  to  warrant,  after 
verdict,  the  judgment  entered  up  against  the  defendant  in 
error  in  her  personal  capacity?  bkynner,  C.  B.  delivered 
the  unanimous  opinion  of  the  judges,  1.  That  there  was  not 
a sufficient  consideration  to  support  this  demand  as  a per-, 
sonal  demand  against  the  defendant,  inasmuch  as  the  defen- 
dant did  not  derive  any  advantage  from  the  promise;  for  it 
was  a promise  generally  to  pay  upon  request  what  she  was 
liable  to  pay  upon  request  in  another  right,  and  the  pro- 
mise was  not  founded  upon  any  consideration  of  forbear- 
ance or  the  like,  which  might  have  supported  it  2.  That 
the  promise  not  being  founded  on  any  consideration,  the 
circumstance  of  its  being  in  writing,  {which  might  be  pre- 
sumed after  verdict,)  would  not  assist  the  case;  for  by  the 
law  of  England  an  agreement  merely  written,  and  not  being 
a specialty,  required  a consideration.  3.  The  statute  of 
frauds  had  not  taken  away  the  necessity  of  a consideration, 
for  that  statute  was  made  for  the  relief  of  personal  repre- 
sentatives, and  did  not  intend  to  charge  them  further  than 
by  common  law  they  were  chargeable. 

To mniwrr  the  As  to  the  2d  clause,  the  rule  is,  that  if  the  defendant 

debt,  fc.c  of  Conie$  only  in  aid  of  tlic  other,  who  obtains  the  goods,  so 

another-  * ** 

that  there  is  a remedy  against  both,  according  to  their  en- 
gagements, that  that  is  a collateral  undertaking,  and  void 
without  a note  in  writing;  but  where  the  tchule  credit  is 

-v  ' - *'»  . : •*>  i i.t.t  /iicy-.S' 
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given  to  the  defendant,  so  that  the  other  is  but  us  his  ser- 
vant, and  there  is  no  remedy  against  him,  that  that  is  not  a 
collateral,  but  au  original  undertaking ; in  which  case  a note 
in  writing  is  not  necessary.  Boukermire  v.  Darnell,  l Salk, 

27.  Bull.  N.  P.  27(5. 

As  where  one  Taylor,  a tenant  to  the  plaintiff,  being  three  a broker 

, ..  , , . , .built  to  wll 

quarters  of  a year  in  arrear  tor  rent  (45/.),  and  insolvent,  Sooiieto»n  in- 

conveyed  all  his  effects  for  the  benefit  of  his  credaors.  ^.I^iu11a’n^r|^rd 

They  employed  Leper,  the  defendant,  as  a broker  to  sell 

the  effects,  and  accordingly  he  advertised  a sale.  On  the  u..t ’disinun; 

morning  advertised  for  sale,  Williams,  the  landlord,  caine  M*dPnotbTi» 

to  distrain  the  goods  in  the  house;  Leper,  having  notice  of  wtlU“*' 

the  plaintiff’s  intention  to  distrain  them, promised  to  pay  the 

said  arrear  of  rent,  if  he  tcottld  desist  from  distraining,  which 

he  did.  At  the  trial  a verdict  was  found  for  the  plaintiff 

45/.  Ld.  M.  Leper  was  a trustee  for  all  the  creditors,  and 

was  obliged  to  pay  the  landlord  who  had  the  prior  lien. 

This  has  nothing  to  do  with  the  statute  of  frauds;  it  is  fa- 
ther a fraud  in  the  defendant  to  detain  the  45/.  from  the 
plaintiff,  who  had  an  original  lien  upon  the  goods. 

J.  Wilmot. — This  case  is  not  within  the  spirit  or  mean- 
ing of  the  act.  The  tenant  was  here  the  original  debtor. 

The  plaintiff  had  two  remedies  against  him.  The  defen- 
dant made  a bill  of  sale  of  the  goods  liable  to  the  plaintiff’s 
distress.  The  plaintiff  is  in  possession  of  the  goods,  having 
entered  with  intent  to  distrain  them.  Leper  was  the  agent 
for  the  creditors.  He  makes  this  promise  in  order  to  dis- 
charge the  goods  of  this  distress.  I consider  this  distress 
as  being  actually  made.  Leper  says,  If  you  will  quit  the 
goods,  and  disincumber  the  fund,  I will  pay  you.  Leper  be- 
came the  bailiff  of  the  landlord;  and  when  he  had  sold  the 
goods  the  money  was  the  landlord’s  (as  far  as  45/.)  in  his 
o>vn  bailiff’s  hands.  Therefore  an  action  would  have  lain 
against  Leper  for  money  had  and  received  to  the  plaintiff’s 
./use. 

The  declaration  does  not  state  whether  the  promise  Need  oot.tate 

* . . . — - - * T , ii  . . • . io  the  declara- 

was  id  writing  or  not;  but  Yates,  J.  held,  that  it  was  not  tionth«t  the 
necessary  to  state  the  promise  to  be  in  writing,  and  said,  de- “ *“ 
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fendant  undertook  to  pay  this  4 5/.  in  all  events  perempto- 
rily and  absolutely.  This  is  an  original  consideration  to  the 
defendant,  and  concurred  that  the  verdict  should  be  entered 
for  45l. 

Aston,  J. — The  goods  were  a fund  between  both,  and  on 
that  foot  I concur.  The  question  made  was,  Whether  the 
verdict  should  be  entered  for  45/.  or  for  a smaller  sum  (7 /. 
os.)?  The  promise  not  having  been  reduced  to  writing, 
postca  ordered  to  be  delivered  to  the  plaintiff,  and  the  ver- 
dict to  stand  for  the  whole  45/.  Williams  v.  Leper,  3 Burr. 
1886. 


If  two  ccme  to 
* shop. 


General  rule. 


If  two  come  to  a shop  and  one  buy,  and  the  other  to  gain 
him  credit,  promise  the  seller,  “ If  he  do  nut  pay  you,  l 
will."  This  is  a collateral  undertaking,  and  void  without 
writing;  but  if  he  say,  “ let  him  hare  the  goods,  I will  be 
your  paymaster,"  this  is  an  undertaking  for  himself,  and  he 
shall  be  intended  the  very  buyer,  and  the  other  to  actas  his 
servant.  Bull.  N.  P.  276.  Mr.  Justice  Bu Her  says,  however, 
it  is  impossible  to  lay  down  any  precise  rule  for  the  con- 
struction of  such  sort  of  words,  but  it  must  be  left  to  the 
jury  to  determine  upon  the  whole  circumstances  of  the  case, 
to  whom  the  original  credit  was  given.  Ibid.  Salk.  27. 

The  general  line  now  taken  is,  that  if  the  person  for  whose 
use  the  goods  are  furnished  is  liable  at  all,  any  other  promise 
. by  a third  person  to  pay  that  debt,  must  be  in  writing, 
otherwise  it  is  void.  Per  Buller,  J.  Matson  v.  Wharam, 
2 Term  Rep.  81. 

Apromiarto  Juack,  plaintiff’s  testator,  brought  an  action  for  assault 
by  and  battery  against  one  Johnson.  The  cause  being  at  issue, 

thf’piamnff  record  entered,  and  coming  on  to  be  tried,  the  defendant 
will  withdraw  fvash  being  present  in  court,  in  consideration  that  Juack 
u»t  within  th«  would  not  proceed  to  trial,  but  would  withdraw  his  record, 
fraadw 01  promised  to  pay  him  50/.  and  costs.  Juack  withdrew  bit 
record,  and  no  further,  proceedings  were  had.  Juack  being 
dead.  Read,  bis  executor,  brought  this  action  on  this  spe- 
cial promise  by  Nash,  who  pleaded  non  assumpsit,  and  the 
statute  of  frauds,  and  the  plaintiff'  demurred.  Lee  C.  J. 
The  single  question  is,  whether  this  promise,  which  is  con- 
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fessed  by  the  demurrer  not  to  be  in  writing,  is  within  the 
statute  oF  frauds  and  perjuries,  that  is  to  say,  whether  it  be 
a promise  for  the  debt  or  miscarriage  of  another  person. 

And  we  are  all  of  opinion  it  is  not,  but  that  it  is  an  original 

promise,  sufficient  to  found  an  assumpsit  upon  against  Nash, 

and  is  a lien  upon  Nash,  and  upon  him  only.  Johnson  was 

not  a debtor;  the  cause  was  not  tried ; he  did  not  appear 

to  be  guilty  of  any  default  or  miscarriage;  there  might  have 

been  a verdict  for  him  if  the  cause  had  been  tried,  for  any 

thing  we  can  tell ; he  never  was  liable  to  the  particular  debt, 

damages,  or  costs.  The  true  difference  between  an  original  Difference  be- 

promise  and  a collateral  promise  is,  that  the  first  is  out  of  '^nUnod  »!- 

the  statute,  the  latter  is  not,  when  it  is  to  pay  the  debt  of  ,*Ur*1  Pro- 

another  already  contracted.  Read  Ex.  v.  Nash,  1 Wils.  305. 

Ld.  Ray.  1085. 

The  plaintiff  declares,  that  whereas  one  Vickars  was  in*  A promtM 
debted  to  him  in  a certain  sum,  and  he  had  commenced  an  iutuTe.^ 
action  for  the  same,  the  defendant,  in  consideration  that  the 
plaintiff  would  stay  his  action  against  Vickars,  promised  to 
pay  the  plaintiff  the  money  owing  to  him  by  Vickars,  to 
which  there  was  a demurrer  and  joinder;  Car.  This  case 
is  very  clearly  within  the  statute;  for,  here  is  a debt  of 
another  person  still  subsisting,  and  a promise  to  pay  it. 

Judgment  for  the  defendant  Fish  v.  Hutchinson,  2 Wils,  94. 

If  A.  promise  C.  that,  in  consideration  of  his  doing  some  mere  the  sJ 
particular  act,  B.  will  pay  him  such  a sum,  A.  is  the  princi-  SP^debtolT 
pal  debtor ; for  the  act  is  done  on  his  credit,  and  not  on  B.’s. 

Fitzg.  309.  Bull.  N.  P.  277. 

Mr.  Justice  Butler  says,  many  of  the  doubts  upon  this  Doubw  arme 
statute  have  arisen  by  making  use  of  the  word  collateral,  ofthe'wwd*** 
which  is  not  a word  used  in  the  act  of  parliament.  The colh,tfrml- 
proper  consideration  is,  whether  it  be  a promise  to  answer  for 
' the  debt  of  another ; for  if  it  be,  though  it  be  upon  a new 
Consideration,  and  therefore  strictly  speaking  not  a collateral 
undertaking,  yet  it  is  within  the  statute,  and  the  adding  to 
the  promise  of  the  payment  of  the  debt,  a promise  to  pay 
the  costs  of  the  adtion,  would  make  no  difference.  B.  N.  P. 
tit.  has  Fish  t.  Hutchinson,  t.  si  g«o.  2.  c.  b.  - • ' ‘ 
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A promise  made  in  these  words,  “ If  you  do  not  know  her, 
you  know  me,  and  I will  see  you  paid."  This  was  held  void. 
2 Term  Rep.  80.  Matson  v.  Wharam.  So  is  this  i “ You 
must  supply  my  mother-in-law  with  bread,  and  I will  sec  you 
paid."  Jones  v.  Cooper,  Coirp.  Rep.  227- 
TVrinration  In  declaring  against  an  executor  de  bonis  pmpriis,  or 
nSa'l18t  a Per9on  stipulating  to  pay  the  debt  of  another,  the 
ptnpmt, declaration  must  uniformly  be  special,  even  in  the  case  of 

against  any  , , . . , 

penn»  s,ip„-  goods  delivered  to  a third  person  at  the  defendant  s request, 
the  Jebtof*sn-  a,"i  ^,e  plaintiff  cannot  recover  on  a general  indebitatus  as- 
oi her, must  sunipsit  as  for  goods  sold  and  delivered  to  a third  person  at 

be  always  spe- 

chi.  h is  request.  1 Sauna.  24. 

In  ifo-i*ring,it  It  is  not  however  necessary,  in  the  declaration,  to  state 
inry’io'1^  that  the  contract  of  the  defendant  was  in  writing,  though  it 
tin-  rnnipirt  must  be  proved  to  have  been  so  in  evidence.  2 Salk.  510. 
in  writing,  1 Saund.  27b’.  2 Sound.  307.,  8.  A distinction,  however,  is 
ui!"*  1>U*  taken  between  a declaration  and- a plea,  as  in  the  latter  the 
contract  must  be  pleaded  to  have  been  in  writing. 

When  the  defendant  intends  to  avail  himself  of  the  ob- 
jection that  the  undertaking  was  not  in  writing,  he  must 
not  plead  a tender  or  pay  money  into  court  generally,  for  if 
he  does,  he  dispenses  with  the  necessity  for  proving  the  con- 
tract to  have  been  in  writing.  Peake,  15. 

The  co wide-  It  is  to  be  observed,  as  a general  rule,  that  no  person  can, 

Itoled  in'tbe  by  the  statute  of  frauds,  be  charged  upon  any  promise  to  pay 
contract.  the  debt  of  another,  unless  the  agreement  upon  which  the 
• ■_  * action  is  brought  (including  the  consideration  for  the 

promise  as  well  as  the  promise  itself,)  be  in  writing. 
. cii'.-T.  * East,  10.  >■  ...  ' >t 

In  confide-  The  third  clause  is,  On  agreements  in  consideration  of  mar - 
marriage  riUge.  It  is  settled,  that  mutual  promises  to  marry  are  not 
Mutual  pro-  within  the  act:  for  the  statute  relates  only  to  promises  or 

miscs  to  mar- 

ry,  not  within  contracts  tn  consideration  of  marriage , as  to  pay  money, 
,hc  make  a settlement,  See.  1 Str.  34.  Cock  v.  Baker.  3 Vent. 

361.  1 P.W.  618.  • ' .-.  ! - - r.t.  I ' ! . .*»i  ? 

Qu  « me-  The  fourth  clause  is.  On  agreements  for  sale  oftands,orany 

wcaU  for  sale, 

of  Util,  interest  in  them . A contract  for  sale  of  timber,  growing 
muwuhin  uPon  lan<^>  >8  not  within  the  statute,  but  may  be  by  parol-, 


In  conside- 
ration of 
marriage. 
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because  it  is  a bare  chattel*.  1 L.  Ray.  182.  Vide  1 Atk. 

12.  and  1 P.  IV.  770.  Bull.  277. 

A copyhold  wassold  by  auction,  defendantwas  the  best  bid-  Copyhold 
der;  the  lot  knocked  down  to  him,  he  gave  his  name,  which  by  *uc,lo“ 
was  written  in  the  catalogue,  as  the  purchaser;  the  deposit 
not  being  paid,  was  soon  after  demanded,  and  refused,  for 
which  a special  action  was  brought ; and  Eyre,  C.  J.  held, 
that  it  was  within  the  stat.  of  frauds,  and  that  the  plaintiff 
could  not  recover.  Stam/ield  y.  Johnson,  HU.  34  Geo.  3.  at 
Guildhall. 

The  fifth  case  is,  On  agreements  not  to  be  performed  within  on  iptr- 
a year.  The  rule  laid  down  is,  where  the  agreement  is  to 
be  performed  upon  a contingency,  and  it  does  not  appear 
within  the  agreement  that  it  is  to  be  performed  after  the  year,  ■■  to  be  per- 
there  a note  in  writing  is  not  necessary,  for  the  contingent  emit ing^ncy, * 
might  happen  within  the  year;  but  where  it  appears  by  the  b? 

whole  tenor  of  the  agreement  that  it  is  to  be  performed  after  performed  of- 
the  year,  there  a note  is  necessary;  otherwise  not.  This  „”te not ” ’ 
was  the  case  upon  an  agreement,  in  which  the  defendant  |0h^ 
promised,  for  one  guinea,  “ to  give  the  plaintiff  so  many  at  perform«i  of- 

, . , . , ^ , Urtheyear,* 

the  day  of  his  marriage . Question,  if  such  agreement  uoie  i 

ought  to  be  in  writing,  for  the  marriage  did  not  happen  nt1‘ 
within  a year  ? Peter  v.  Compton,  Salk.  280.  cited  in  3 Burr. 

1281.  Fenton  v.  Emblers. 


The  defendant’s  testator  by  parol,  promised  plaintiff,  that  Agreement  to 
4f  she  would  come  to  live  with  him  as  housekeeper,  that  he 
would  give  her  8/.  a year,  and  leave  her  by  his  will  an  an-  “*  b'ho"Ugh ' 
nuity  of  16/.  a year.  She  went  and  lived  with  him  till  his  »• 

death ; when  he  having  failed  to  make  for  her  the  provision  ^i'for™Hacr. 
promised,  she  brought  her  action  against  the  executor,  and 
it  was  ruled,  on  pleading  the  statute,  that  as  this  depended 
«n<  a contingency,  as  testator  might  have  died  within  the 
year,  no  note  in  writing  was  required,  and  the  plaintiff  re- 
covered the  value  of  the  annuity  220/.  Fenton  v.  Emblers, 

3 Burr.  1278.  1 Black.  Rep.  353.  S.  C. 

; ; Sq  where  the  promise  was  to  pay  100/.  on  defendant’s  so  to  pay  mo- 
tnarriage  ; this  need  not  be  put  in  writing,  for  it  depends  on 
. . ..  Sad  ijtutre.  See  6 Ernst,  SOS.  » 
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a contingency,  which  may  or  may  not  be  performed  within 
a year.  Comb.  463.  Skin.  S26. 

So  on  a ship'*  So  where  it  was  to  pay  on  the  return  of  a ship;  for  both 
theae  contingencies  might  happen  with  the  year.  Salk. 
280.  Bull.  277. 

To«h>t  the  The  clause  in  the  statute  only  extends  to  such  promises 

tend.!  '*  where,  by  the  express  appointment  of  the  party,  the  thing 
is  not  to  be  performed  within  a year.  Wilmot,  J. 

A>  to  the  «»ie  The  sixtli  is.  No  contract  for  sale  of  goods,  tjc.  for  10/. 

of  gooet,  &c.  shall  be  allowed  good,  except,  S;c. 

Executory  The  defendant  bespoke  a chariot,  and  when  made,  refused 

contracts  for  jn  an  action  for  the  value,  the  C.  J.  ruled  this 

goods  not 

within atat.  not  to  be  a case  within  the  statute,  which  relates  only  to 
contracts  for  the  actual  sale  of  goods  where  the  buyer  is 
- immediately  answerable,  without  time  given  him  by  a special 

agreement,  aud  the  seller  is  to  deliver  the  goods  immediately. 
Towers  v.  Sir  John  Osborne,  1 Str.  506. 

The  defendant,  13th  October,  1766,  agreed  to  deliver  a 
load  and  an  half  of  wheat  to  the  plaintiff,  within  three  weeks 
or  a month  from  the  said  agreement,  at  the  rate  of  12  guineas 
a load,  to  be  paid  on  delivery,  which  wheat  was  understood 
by  both  parties  to  be  at  that  time  unthrashed.  No  part  of 
the  said  wheat  so  sold  was  delivered ; nor  any  money  paid 
by  way  of  earnest  for  same,  nor  any  memorandum  made  in 
writing.  Yates,  J.  The  clause  in  the  statute  relates  only 
to  executed  contracts.  Here  wheat  was  sold,  to  be  delivered 
at  a future  time;  it  was  unthrashed  at  the  time  when  the  con* 
tract  was  made,  therefore  it  could  not  be  delivered  at  that 
time.  The  case  in  Str.  506.  is  in  point — Postea  delivered  to 
plaintiff.  Clayton  v.  Andrewes,  3 Bur.  2101. 

It  is  now,  however,  considered,  that  the  statute  does  ap- 
ply to  executory  contracts,  that  is  to  say,  to  contracts 
which  are  to  be  performed  at  a future  day,  but  not  to  those 
contracts  where  it  is  requisite  that  something  should  be  ’ 
done  in  order  to  put  the  thing  contracted  for  into  the  state 
in  which  it  is  to  be  delivered  according  to  the  contract:  thus, 
(as  observed  by  J.  Lawrence,)  the  above  case  of  Travers  v. 
Osborne,  when  truly  considered,  was  not  a contract  for  the 
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purcktuc  of  goods,  but  for  the  making  of  something  which 
had  not  any  existence  at  the  time,  7 T.  R.  17.  and  the  true 
distinction  seems  to  be,  that  where  the  thing  contracted  for 
exists  in  soliito,  and  may  be  delivered  to  the  buyer,  at  the 
time  ofmakiug  the  contract,  the  stat.  will  apply ; but  where 
something  is  to  be  done  to  the  thiDg  contracted  for  previous 
to  delivery,  the  statute  does  not  apply,  see  2 Hen.  Bla.  63. 

This  distinction  will  also  clearly  appear  from  the  principle 
of  the  following  case. 

The  plaintiif  agreed  to  buy  sheep  at  Lewes  fair,  and  to  where « 
take  them  away  at  a certain  hour.  There  was  no  money 
paid,  nor  any  sheep  delivered.  The  plaintiif-  not  coming  at  within  the 
the  time  appointed,  nor  sending  to  take  the  sheep,  defendant 
sold  them  to  another  person.  Plaintiff  brought  trover  for 
the  sheep,  and  obtained  a verdict.  Court  held,  on  motion 
for  new  trial,  that  the  statute  of  frauds  prevented  any  pro- 
perty from  vesting  in  the  plaintiff,  so  as  to  enable  him  to 
maintain  trover,  there  being  neither  earnest,  delivery,  nor 
agreement  in  writing.  Rule  absolute  for  a nonsuit.  But 
where  a sale  is  not  immediate,  it  is  not  within  the  statute, 
such  as  to  purchase  a carriage  when  it  shall  be  built,  and 
the  ltke.  1 H.  Black.  Rep.  20.  Alexander  v.  Comber. 

There  seems  to  be  some  doubt,  how  far  sales  by  auction  ju  to  ole*  by 
come  within  this  section  of  the  statute  of  frauds;  but  it  *oct,on- 
should  seem  that  they  do  not,  on  the  ground  that  the  auc- 
tioneer is  considered  agent  for  both  the  parties,  and  there- 
fore any  memorandum  or  note  in  writing  made  by  him, 
would  he  considered  a sufficient  compliance  with  the  words 
of  the  act;  but  it  should  seem,  that  a sufficient  memoran- 
dum must  be  made.  See  7 East,  558. 

An  action  was  brought  against  the  defendant,  who  had 
bought  goods  at  an  auction,  which  were  not  taken  away 
according  to  the  conditions  of  sale,  but  put  up  again  and 
re-sold.  Verdict  for  plaintiff — motion  for  new  trial.  Thp 
defendant  was  a broker,  and  bid  for  one  Durant ; but  did 
not  name  his  principal  till  some  days  after.  The  auc- 
tioneer, when  he  knocked  down  the  lots  to  the  highest  bid- 
der, put  down  his  name,  in  the  usual  manner,  as  the  pur- 
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chaser  of  those  goods.  The  defendant  came  the  next  day, 
and  saw  the  goods  weighed.  Objection  now  made  was,  that 
this  contract  not  being  in  writing,  was  void  by  the  statute  of 
frauds.  But  the  court  were  clearly  of  opinion,  that  the  auc- 
tioneer must  be  considered  as  agent  for  the  buyer  (after 
knocking  down  the  hammer)  as  well  as  for  the  seller,  and 
that  his  setting  down  in  writing  the  name  of  the  buyer,  the 
price.  See.  was  sufficient  to  take  it  out  of  the  statute;  and 
that  the  buyer’s  coming  the  next  day,  and  seeing  the  goods 
weighed,  was  an  additional  circumstance  that  deserved  at- 
tention; and  discharged  the  rule.  And  they  inclined  to 
think,  that  buying  and  selling  at  auctions  was  not  within 
the  statute  of  frauds.  Simon  v.  Motivos,  3 Barr.  1921. 
Bull.  97 1>.  Yates  held,  that  as  the  coutract  was  executory, 
viz.  the  lot  to  be  fetched  away  in  six  weeks,  that  therefore  it 
was  not  withing  the  statute. 

It  has  been  decided  in  a late  case,  that  if  on  a sale  by 
auction  the  same  person  is  declared  the  highest  bidder,  for 
several  lots,  a distinct  contract  arises  for  each  lot,  and  there- 
fore although  all  the  lots  together,  purchased  by  the  same 
person,  exceed  10/.  in  value,  yet  if  the  lots  are  separately  of 
less  value  than  10/.  a memorandum  in  writing  is  not  neces- 


sary. 2 Taunt.  38. 


The  statute 
does  not  re- 
quire the agent 
to  be  autho- 
rised by  writ- 
ing* 


To  what  the 
above  cases  as 
to  sale  of  lands 


It  is  to  be  observed,  that  neither  the  4th  nor  17th  sections 
of  the  stat.  of  frauds  require  that  the  agent  should  be  au- 
thorised by  writing;  a parol  authority  therefore  is  sufficient, 
which,  in  cases  of  sales  by  auction,  is  signified  on  the  part 
of  the  buyer  by  his  bidding  aloud.  Id.  ibid. 

The  preceding  observations  and  cases  relating  to  sales  by 
auction  do  not  apply  to  sales,  by  auction  of  lands,  all  of 


d*  not  tppfy.  firhich  come  within  the  4th  section  of  the  statute  of  frauds, 
and  wherein  the  auctioneer  is  not  considered  the  agent  for 
both  parties,  1 Bos.  and  Pull.  307.  1 Esp.  Rep.  101.  sed 

tide  2 Taunt.  38.  wherein  it  is  said  that  an  auctioneer  is  agent 
for  both  parties,  as  well  in  sales  by  auction  of  lands,  as  of 
goods.  ■< 
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Assumpsit  is  of  two  sorts—  Indebitatus  assumpsit, 
which  in  its  nature  is  an  action  of  debt,  and  will  lie  in  many 
cases  where  debt  lies,  and  in  many  where  it  does  not  lie. 

4 Co.  5)2.  2 Burr.  1005. 

A special  assumpsit,  in  which  the  damages  are  not  in  the 
nature  of  a debt,  but  as  a compensation  for  injury. 

An  assumpsit  lies  upon  every  executory  promise  not  per- Executory 
formed,  made  upon  a good  consideration.  It  lies  where  the  proin“*' 
defendant  is  under  an  obligation  from  the  natural  ties  of 
justice  to  refund : for  the  law  implies  a debt;  aud  gives 
this  action  quasi  contractu. 

There  are  three  sorts  of  agreements,  viz.  an  agreement  Three  >orw  or 
executed,  an  assent  subsequent  to  a thing  done,  and  an  agree-  “Ercc“ent- 
ment  executory.  PI.  Com.  8.  b.  9.  a. 

An  agreement  executed,  often  amounts  to  a bargain  and  Executed, 
sale.  So  when  an  assent  subsequent,  is  given  to  an  act  pre- 
cedent, by  such  assent,  the  agreement  is  executed.  Ibid. 

An  agreement  executory  is,  when  the  thing  agreed  is  to  Executory, 
be  done  afterwards,  ibid.  9.  As  if  a man  agree  to  pay  so 
much  for  such  goods,  at  6uch  a day.  So  if  he  agree  to  do 
such  a thing  upon  a condition  or  contingency.  And  where 
an  agreement  is  conditional,  it  shall  not  be  compleat  till  the 
condition  be  performed.  Kitch.  181. 

The  damages  in  this  action  are  in  their  nature  indetermi-  The  damage* 
nate:  aud  will  therefore  adapt  and  proportion  themselves  J£c’Dtl'b' 
to  the  truth  of  the  case,  which  shall  be  proved,  without 
being  confined  to  the  precise  demand  stated  in  the  declara* 
tion.  For  if  any  debt  be  proved,  however  less  than  the  suip 
demanded,  the  law  will  raise  a promise  pro  tanto,  and  the 
damages  will  be  proportioned  to  the  actual  debt. 

An  indebitatus  assumpsit  will  not  lie,  where  the  debt  is  it  will 

not  lie, 
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<I(le  Uy  specialty,  for  in  such  case,  the  specially  ought  to  be 
declared  upon  ; therefore  it  is  always  necessary  in  this  ac- 
tion, to  shew  fori  chat  cause  the  debt  greic  due;  and  in  case 
it  be  not  shewed,  it  will  be  sufficient  reason  to  arrest  the 
judgment,  or  to  reverse  it  upon  a writ  of  error.  Bull.  S.  P. 
Cru.  Jac.  20ti.  213. 

VV  herever  works  have  been  performed,  or  goods,  &c. 
have  been  sold  and  actually  delivered,  though  under  a spe- 
cial agreement,  it  is  in  general  sufficient  todeclare  in  indebi- 
tatus assumpsit,  provided  the  contract  was  to  pay  in  mo- 
ney, and  the  credit  be  expired.  Fitzgib.  302.  1 Bos.  and 

Pull.  139. 


THE  MONEY  COUNTS. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  117  .J 

For  that  whereas  the  said  C.  D.  heretofore  to  wit  on  thef 
day  of  , in  the  year  of  our  Lord,  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  L of  lawful  money  of  Great 
Britain,  for*  so  much  money  by  the  said  A.  B.  before  that 
time  lent  and  advanced  to  the  said  C.  D.  and  at  his  like  spe- 
cial instance  and  request.  Anti  being  so  indebted,  he,  the  said 
C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook  and  then  and  there  faithfully  , 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  money 
last  mentioned  whenever  afterwards  he  the  said  C.  D. 
should  be  thereunto  requested.  And  whereas  also  the  said 
C.  D.  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid, 
was  indebted  to  the  said  A.  B.in  the  further  sum  of  /. 

+ Any  day  after  the  cause  of  action  accrued. 
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of  like  lawful  money,  for  bo  much  money  by  the  said  A.  B. 
before  that  time  paid  laid  out  and  expended  to  and  for  the  use 
of  the  said  C.  D.  and  at  his  like  special  instance  and  request. 

And  being  so  indebted,  he,  the  said  C.  D.  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  un- 
dertook and  then  and  there  faithfully  promised  the  said 
A.  B.  to  pay  to  him  the  said  sum  of  money  last  mentioned, 
whenever  afterwards,  he,  the  said  C.  D.  should  be  thereunto 
requested.  And  whereas  also  the  said  C.  D.  afterwards,  to  Monty  hod 
wit,  on  the  same  day  and  year  aforesaid,  at  Westminster  *“d  iecmed' 
aforesaid,  in  the  county  aforesaid,  was  indebted  to  the  said 
A.  B.  in  the  further  sum  of  /.of  like  lawful  money  for 
so  much  money  by  the  said  C.  D.  before  that  time  had  and 
received  to  and  for  the  use  of  the  said  A.  B. ; and  being  so 
indebted,  he,  the  said  C.  D.  in  consideration  thereof  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook  and 
then  and  there  faithfully  promised  the  said  A.  B.  to  pay  him 
the  said  sum  of  money  last  mentioned,  whenever  afterwards 
he  the  said  C.  D.  should  be  thereunto  requested. 

And  whereas  also  the  said  C.  D.  afterwards,  to  wit,  on  the  ,nt'r<*t 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  was  indebted  to  the  said  A.  B.  in  the  fur- 
ther sum  of  /.  of  like  lawful  money,  for  so  much 

money  before  that  time  and  then  due  and  payable  from  the 
said  C.D.  to  the  said  A.  B.  for  interest  upon  and  for  the  for- 
bearance of  divers  large  sums  of  money  before  then  due  and 
owing  from  the  said  C.  D.  to  the  said  A.  B.  and  by  him, 
the  said  A.  B-,  forborne  to  the  said  C.  D.  for  divers  long 
spaces  of  time  before  then  elapsed,  at  the  like  special  in- 
, stance  and  request  of  the  said  C.  D.  And  being  so  indebt- 
ed, he,  the  said  C.  D.  in  consideration  thereof  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  undertook  and  then  and  there 
faithfully  promised  the  said  A.  B.  to  pay  him  the  said  last 
mentioned  sum  of  money  when  he  the  said  C.D.  should  be 
thereunto  afterwards  requested. 
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And  whereas  also  the  said  C.  D.  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  accounted  with  the  said  A.  B.  of 
and  concerning  divers  other  sums  of  money  from  the  said 
C.  D.  to  the  said  A.  B.  before  that  time  due  and  owing,  and 
then  in  arrear  and  unpaid.  And  upon  that  account  the  said 
C.  D.  was  then  and  there  found  to  be  in  arrear  and  indebted 
to  the  said  A.  B.  in  the  further  sum  of  /.  of  like  law- 
ful money.  Aud  being  so  found  in  arrear  and  indebted,  he, 
the  said  C.  D.  in  consideration  thereof  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  undertook  and  then  and  there  faith- 
fully promised  the  said  A.  B.  to  pay  the  said  sum  of  money 
last  mentioned,  whenever  afterwards  he  the  said  C.  D.  should 
be  thereunto  requested.  Yet  the  said  C.  D.  not  regarding  his 
said  several  promises  and  undertakings  so  by  him  in  manner 
and  form  aforesaid  made,  but  contriving  and  fraudulently  in- 
tending craftily  and  subtiliy  to  deceive  and  defraud  the  said 
A.B.  in  this  respect  hath  not  yet  paid  the  said  several  sums 
of  money  or  any  part  thereof  to  the  said  A.  B.  although  the 
said  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, and  oftentimes  afterwards  at  Westminster  aforesaid, 
in  the  county  aforesaid,  was  requested  by  the  said  A.  B.  to 
pay  him  the  same.  But  the  said  C.  D.  to  pay  the  same,  or 
any  part  thereof,  hath  hitherto  altogether  refused  and  still 
doth  refuse,  to  the  damage  of  the  said  A.  B.  of  l.  and 
therefore  he  brings  his  suit,  &c.*  Add  or  omit  pledges 
as  the  case  may  require;  see  ante,  page  19. 

* The  above  forms  oflbe  money  counts  are  put  atogetheras  inoncdecla- 
ration,  butit  will  be  easy  in  ease  the  canse  of  action  should  arise  upon  one 
of  the  money  counts,  as  for  instance  upon  the  count  for  money  bad  a ad 
received,  to  commence  as  in  the  form  for  money  lent,  as  far  as  the  aste-  i 
risk,  ante,  142.  . 
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Of  the  Count  for  Money  lent. 

If  a person  has  lent  money  to  another,  tiie  law  implies  a- 
promise  of  re-payment,  and  an  action  will  lie  on  the  assump- 
sit. . v 

The  term  lent  is  technical  and  signifies  a contract  between  Wh™  it  wilt 
the  lender  and  the  party  who  receives  the  money,  and  there-  u°' 
fore  it  is  improper  in  pleading,  to  declare  upon  an  indebi- 
tatus assumpsit  against  C.  D.  for  money  lent  by  A.  B.  to  E. 

F.,  because  the  law  infers,  in  such  case,  that  E.  F.  is  person- 
ally liable  to  A.  B.  and  consequently  that  C.  D.’s  undertaking 
is  only  collateral,  which  collateral  engagement  must  always 
be  stated  specially.  Therefore  this  action  will  not  lie  for 
money  lent  to  the  son,  at  the  father's  request : but  had  it 
been  for  so  much  money  paid  by  the  plaintilT,  at  the  re- 
quest of  the  defendant  the  father,  to  the  son,  it  might  have 
been  good;  for  then  it  would  be  the  father’s  debt,  and  not 
the  son’s.  Butcher  v.  Andrews,  Carlh.  446.  Comb.  470; 

2 liroicnl.  40.  But  it  should  seem  that  the  count  for  money 
lent  to  the  father,  generally,  would  be  sufficient,  8 T.  R.  328. 
certainly  the  count  for  money  paid. 

The  plaintiff  and  defendant  gamed  together,  at  tossing  up  A parol  loin 
for  five  guineas  a-tirne.  The  plaintiff  having  won  all  the  ,#0f  pu^n"1 
defendant's  ready  money,  lent  him  ten  guineas  at  a-time, i,not  T<>id' 
till  he  had  borrowed  150  guineas.  The  chief  justice  held, 
this  not  to  be  a case  within  the  act  of  9 Ann.  c.  10.  for  there 
is  not  the  word  contract  (as  in  the  statute  of  usury),  and  the 
word  securities,  as  it  stands  in  this  act,  must  mean  lasting 
liens  upon  the  estate.  The  plaintiff' obtained  a verdict  for 
1901.  The  parliament  might  think  there  would  be  no  great 
hartmin  a parol  contract,  where  the  credit  was  not  likely  to 
run  very  high;  and  therefore  confined  the  act  to  written 
securities.  Barjeau  v.  Wahns/ey,  1 Str.  1249.  1 Black. 

Rep.  234.  256. 

Where  a bill  was  given  for  672/.  part  of  which  was  for  if  bill  or  note 
money  won  at  play,  and  other  part  money  lent,  at  the  time  amej’mo  tt 
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Infant. 


cannot  he  and  place  of  play ; the  play  being  fair,  it  was  adjudged,  that 

recovered  . . 0 

but  if  money  the  bill  was  void  by  stat.  9 Ann.  c.  16. ; but  the  contract  was  di- 
uJe'lhe  m”'  v‘siblc,  and  that  part  of  it,  which  had  arisen  on  a good  consi- 
ncy  lent  may  ration,  f the  money  lent,)  might  be  recovered.  Robinson  v. 

Bland,  2 Burr,  107S.  There  was  a count  for  money  lent. 
Carth.  356.  5 Mod.  175.  1 Salk.  314.  1 Ld.  Ray,  87. 
2 Str.  1155. 

It  will  not  lie  for  money  lent  to  an  infant,  though  for  ne- 
cessaries. Salk.  279.  Darby  v.  Boucher. 
in  thia  anion  In  common  cases  upon  an  assumpsit  for  money  lent,  the 
may  be  given  plaintiff  may  give  a promissory  note  of  the  defendant  in  evi- 
i»  evidence.  dence,  for  the  statute  of  the  3d  and  4th  Ann.  c.  9.  (which 
enables  the  plaintiff  to  sue  on  the  note)  only  gives  an  addi- 
tional remedy,  but  does  not  take  away  the  old  one.  Story 
v.  Atkins,  9 Str.  719.  Vide  Salk.  23.  Hard's  case.  Where 
it  was  held,  it  might  be  given  in  evidence  as  a paper  or 
writing,  to  prove  the  defendant’s  receipt  of  so  much  mo- 
So  a bill  of  ox-  ney  from  the  plaintiff.  And  a bill  of  exchange  may  also  be 
given  in  evidence  on  an  indebitatus  assumpsit.  Lutw.ibSo. 

The  usual  mode  of  declaring  for  foreign  coin  lent,  ig  to 
state  that  the  said  C.  D.  was  indebted  to  the  aaid  A.  B.  for 
certain  foreign  coin,  to  wit,  500  moidorcs  (or  as  the  case 
may  be)  amounting  to  the  value  of  l.  of  lawful  money 
of  Great  Britain,  before  that  time  lent,  &c.  1 Leon.  41. 

If  money  be  lent  to  the  wife  at  the  request  of  the  hus- 
band, it  may  be  so  stated  in  the  declaration;  for  such  a loan 
is  to  be  considered  as  a loan  to  the  husband,  they  being  but 
one  person.  Stephenson  v.  Hardy,  3 Witt.  3S8. 

Money  lent  to  In  an  action  for  money  lent,  the  defence  was,  that  the 
iPvcovcrabic.  plaintiff  kept  a common  gambling-house,  that  defendant 
having  lost  all  his  money,  applied  to  plaintiff  for  the  loarv 
, of  some  money  for  continuing  the  play,  which  plaintiff 

lent  hint.  Lord  Kenyon  held  it  recoverable,  for  the  stat. 
9 Ann.  c.  16.  only  avoided  securities  for  money  lent  to  play 
with,  and  did  not  extend  to  cases  of  mere  loans,  without 
any  security  taken.  Wettenhall  v.  Wood,  East.  T.  1793* 


change 

For  foreign 
money. 


Money  lent 
to  wife. 
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Money  paid. 

If  a person  has  laid  out  or  expended  his  money  for  the 
use  of  another  at  his  request,  the  law  implies  a promise  of 
repayment,  and  an  action  will  lie  on  this  assumpsit. 

But  in  most  cases  the  request  must  be  actual,  and  can-  Tbr  wquut 
not  be  implied,  8 T.  R.  310.,  even  though  the  party  for  whom 
the  money  has  been  paid,  has  received  some  advantage 
thereby;  but  where  a person  has  paid  land-tax  or  rent  to 
prevent  a distress  in  the  absence  of  the  debtor,  3 T.  R.  550., 
or  has  paid  the  funeral  expenses  of  the  wife  in  the  absence 
of  the  husband  from  this  country,  1 Hen.  Bla.  93.,  or  a bill 
of  exchange  supra  protest,  1 T.  R.  2(iy.,  or  where  the  party 
pays  the  money  to  prevent  expense  or  damage,  which  he 
himself  might  sustain  in  consequence  of  the  default  of  the 
defendant,  1 Dougl.  137.,  he  may  recover  the  amount  thereof 
upon  the  count  for  money  paid. 

As  where  a surety  has  paid  a debt,  for  which  he  had  Surety, 
joined  another  in  a boud,  it  was  held,  that  he  could  main- 
tain this  action  against  the  principal,  it  being  money  paid  to 
his  use.  Decker  and  Wife  v.  Pope, Silt.  Trin.  1757.  Ld.  M. 

But  not  if  he  had  taken  a bond  for  the  amount  of  the  sum 
engaged  for.  2 Term  Rep.  100. 

If  two  persons  become  bound  for  A.  in  a recognizance  of  B«ii. 
bail,  and  pay  the  money  for  him  under  an  execution  (or 
previous,  where  they  have  been  fixed  with  the  debt)  they 
may  bring  this  action  against  the  principal  for  the  money  so 
• ' paid. 

But  where  it  appeared  to  be  the  custom  of  the  parishes  of  whmtMt  «e* 
St  Vedast  and  St.  Michael  le  Queen,  to  elect  a sexton  1),° 
jointly,  and  each  parish  to  pay  a moiety  of  the  salary.  St. 

Michael’s  had  claimed  a right  to  have  a separate  sexton, 
and  gave  notice  to  that  effect,  to  the  parish  of  St.  Vedast. 

: St.  Vedast  paid  to  the  sexton  last  chosen,  and  then  in  pos- 
session, the  whole  salary;  and  then  brought  an  action 
against  St.  Michael's  for  the  moiety,  and  adjudged  it  could 
Mt  be  maintained,  tbr  the  money  war  paid  clearly  against 

L S 
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But  where  a 
broker  has 
paii)  the  mo. 
ney  by  direc- 
tion of  him 
who  has  made 
the  illegal  run- 
tract,  it  will 
lie. 


Where  there 
are  several  de- 
fendant*, and 
damages  are 
levied  upon 
one  ouly. 


For  what  this 
action  will  lie. 


the  consent  of  the  parish  of  St.  Michael,  and  so  no  under- 
taking implied.  Stokes  v.  Lewis,  1 Term  ficp.'S 0. 

So  where  the  plaintiff  and  defendant  agreed  to  buy  stock 
and  tickets  for  time,  and  on  speculation,  by  a broker,  which 
they  did  ; and  being  losers,  plaintiff  paid  all  the  money,  and 
brought  his  action  for  the  moiety  so  paid.  It  was  held,  the 
transaction  being  illegal  by  the  stock-jobbing  acts,  that  the  ac- 
tion could  not  be  supported.  Thwaite  v.  Warner,  Trio. 
1773,  London  Sittings. 

In  Petrie  v.  Hannay,  it  was  laid  down,  that  as  between 
the  parties  themselves  to  the  illegal  transaction,  where  one 
paid  money  for  the  other,  in  pursuance  of  the  illegal  con- 
tract, without  his  directions,  that  the  money  so  advanced 
could  not  be  recovered;  for  as  the  party  himself  was  not 
compellable  by  law  to  pay,  he  should  not  be  obliged  to  do 
that  circuitously,  which  he  could  not  be  compelled  to  do  di- 
rectly; but  that  if  one  parly,  by  the  other's  direction  and 
with  his  assent,  pays  money  which  has  become  due  on  an  il- 
legal transaction,  that  such  money  is  recoverable  by  the 
party  who  has  paid  it,  as  paid  by  the  other’s  order  aud  di- 
rection. 3 Term  Rep.  418. 

If  a person  recover  a judgment  in  tort  against  two,  and 
levy  the  whole  of  the  damages  upon  one  only  (as  he  may), 
the  one  upon  whom  the  damages  are  so  levied  cannot  main- 
tain an  action  against  the  other  for  a contribution,  for  they 
are  both  wrong  doers  and  in  pari  delicto,  S T.  R.  186.  But 
in  actions  upon  contracts  the  rule  is  different,  and  if  all  tbe 
damages  be  levied  upon  one  of  two  joint  contractors,  the 
party,  upon  whom  the  damages  are  levied,  may  recover  a 
contribution  from  the  other.  , Id.  ibid.  1 East,  220. 


Money  had  and  received. 

Assumpsit,  being  in  its  nature  an  equitable  action,  it  is  a 
general  description  of  all  cases,  wherein  it  lies;  that  the 
defendant  is  obliged,  by  tics  of  natural  justice,  to  refund 
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money  which  he  may  have  received  of  the  plaintiff,  or  to 
pay  it,  if  the  plaintiff  has  a legal  right  to  demand  the  same; 
it  therefore  lies  to  recover  back  money  under  £ mistake,  or 
through  the  deceit  of  the  other  part}'.  As, 

If  a man  recover  upon  a policy  for  a ship  presumed  to  be 
lost,  which  afterwards  comes  home,  Skin.  411.;  or  upon 
the  life  of  a man  presumed  to  be  dead,  who  afterwards  ap- 
pears; or  upon  a representation  of  a risk  deemed  to  be  fair, 
which  turns  out  afterwards  to  be  grossly  fraudulent;  or  if 
an  indorsee  of  a promissory  note,  having  received  payment 
from  the  draw'er  or  maker  of  it,  sues  and  recovers  the  same 
from  an  indorser,  the  party  shall  recover  back  the  money  so 
paid.  Motes  v.  Marfarlan,  2 Burr.  1009.  So  for  money 
paid  as  a premium  on  a void  policy.  Martyn  v.  Sitwell, 
Shoip.  136.  So,  if  the  risk  is  not  run,  though  by  the  ne- 
glect or  even  the  fault  of  the  party  insuring,  the  insurer  shall 
not  retain  the  premium.  So  it  lies  for  part  of  the  premium, 
for  he  shall  retain  only  such  part  as  he  has  run  the  risk  of. 
3 Burr.  1240.  But  if  the  risk  is  once  commenced,  the  in- 
sured shall  not  have  a return  of  premium,  if  they  do  not 
choose  to  proceed  on  the  voyage,  unless  the  contract  and 
voyage  is  of  a divisible  nature.  Ibid.  Cow.  668.  Dougl. 
T2.  751.  So  it  lies  against  a stranger  who  took  the  fees  of 
ofhee  of  a stewardship  of  a court  leet  and  court  baron. 
2 Show.2l.pl.  14.  2 Mod.  260.  So  for  rent  received  by 
one  who  pretends  title.  2 Mod.  263.  So  if  money  be  over- 
paid. 11  Mod.  147.  So  if  received  under  an  order  of  ses- 
sions, which  was  afterwards  reversed  in  B.  R.  Ld.  Ray. 
742.  So  where  money  was  paid  in  pursuance  of  a void  au- 
thority. Ibid.  So  if  paid  on  a mistake  in  an  account,  nr 
under  or  by  a mere  deceit*.  Salk.  22,  24.  So  against  a 

* Where  money  ba«  been  paid  under  a misapprehension  of fart,  it  may 
be  recovered  back  in  tliis  form  of  action,  whether  the  party  receiving  it 
were  guilty  of  misrepresentation  or  not,  or  even  if  he  did  not  know  that 
he  had  no  right  to  receive  it.  Peake,  95.  2 Sot.  h Pull.  143-  But  mu- 

apprehension  of  late  will  in  no  case  entitle  the  party,  who  has  paid  money, 

" fd  rrtover  St  back,  if  he  had  full  knowledge  of  the  circumjtaucei,  or  tho 
• *taai  of  tuch  knowledge  ia  hii  hands.  2 East,  469, 
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man  who  married  a second  wife,  and  received  her  rents,  the 
first  wife  living,  11  Mod.  140.,  though  the  tenant  who  paid 
it  to  him  be  discharged.  1 Sulk.  28.  12  Mod.  324.  So 
against  a stake-holder  by  the  winner.  Com b.  303.  5 Morf. 
13.  10  Mod.  315.  Holt's  Rep.  37-  25.  Show.  157.  So 
against  an  executor  or  administrator,  having  sufficient  assets 
upon  a promise  to  pay,  to  recover  a legacy.  Cote.  284.  So 
upon  a consideration  which  happens  to  fail,  2 Term  Rep. 
360.  Palm.  3(34. ; or  for  money  got  through  imposition  (ex- 
press or  implied),  Dougl.  671.  2 Term  Rep.  763.;  or  extor- 
tion or  oppression,  2 Sir.  915.  9 Burr.  1012.;  or  tinder  an 
undue  advantage  taken  of  the  plaintiff's  situation,  ibid,  con- 
trary to  the  laws  made  for  the  protection  of  persons  under 
those  circumstances.  So  for  money  embezzled  by  a nurse. 
Bull.  130,  or  clerk,  Cowp.  197.  So  for  money  received  on 
an  erroneous  judgment,  2 Burr.  1003.  t Black.  Rep.  219. 
So  if  money  be  paid  to  a lottery-oflke  keeper  for  insurance, 
which  is  made  illegal  by  act  of  parliament.  9 Black.  Rep. 
1073.  1 H.  Black.  Rep  65.  Money  paid  by  defendant  to 
plaintiff,  in  order  to  compromise  an  action  for  usury,  may 
be  recovered.  8 East,  37S.  So  money  paid  to  a third  pen- 
son,  for  the  use  of  the  poor  of  a parish,  in  order  to  avoid  a 
prosecution,  may  be  recovered  from  such  third  person.  9 
East,  49.  And  where  money  is  extorted  by  duress  of  goods, 
this  action  will  lie  to  recover  it  back*.  2 Str.  915.  So 
against  an  auctioneer  for  the  deposit,  if  there  be  any  defect 
in  the  thing  sold,  5 Burr.  2639.;  but  the  deposit  only  is  re- 
coverable with  interest,  not  damages,  for  the  loss  of  the  bar- 
gain. 2 Black.  Rep.  1078.  So  where  plaintiff  bad  ten  gui- 
neas for  a one-horse  chaise  and  harness,  on  condition,  that 
if  his  wife  did  not  approve  within  three  days,  paying  3 s.  Qd. 
per  day  for  the  hire,  where  it  was  sent  back  in  the  time  li- 
mited, and  left,  and  the  hire  tendered.  1 Term  Rep.  133. 
So  where  goods  are  taken  in  execution,  not  the  property  of 
defendant,  the  plaintiff  may  wave  the  trespass  and  bring  this 
action  for  the  money  which  the  goods  sold  for.  Cow.  419. 

* At  to  the  tort  of  duress,  see  1 Stp.  Rep.  84.  3 Boi.  If  Pud.  5SO. 
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So  if  goods  be  taken  on  a warrant  of  distress  under  a convic- 
tion; if  the  conviction  be  quashed,  the  owner  may  wave  the 
tort  and  bring  this  action.  Ibid.  So  where  an  horse  is  war-  ' 
ranted  sound,  and  money  paid  for  him;  if  it  be  unsound,  and 
au  immediate  return,!  II.  Blaek.  R.  19.;  but  otherwise  the 
action  must  be  on  the  warranty.  Ibid.  If  a purchase  be 
Inade,  and  the  thing  contracted  for  not  delivered,  this  action 
will  lie  for  the  money  advanced.  1 Str.  407.  Cow.  390.  So 
On  a contract  for  stock,  the  party  who  has  the  difference  in 
his  hands,  is  receiver  to  the  other’s  use.  1 Str.  40(i.  So  if 
money  be  mispaid  to  an  agent,  before  he  accounts  to  his 
principal,  the  agent  is  liable.  Cow.  6 08.  So  where  one 
pays  a forged  bill,  note,  or  bond,  for  the  authority  is  void. 

3 Term  Rep.  127.  This  action  must  be  brought  against  the 
principal,  not  the  collector.  4 Burr.  1984.  So  for  money 
received  by  one  partner,  to  the  separate  use  of  the  other,  / 
wrongfully  carried  to  the  partnership  account.  It  lies  if  A. 
pays  money  to  B.  on  a contract  for  old  stock,  and  B.  deli- 
vers him  additional  stock.  Str.  407.  So  where  a custom- 
house officer  had  exacted  exorbitant  fees  from  the  master  of 
a vessel,  he  will  be  liable  to  this  action,  at  the  suit  of  the 
owners.  Cow.  805.  Stephenson  v.  Mortimer.  So  for  money 
levied  by  a Ji.fa.  on  the  goods  of  the  bankrupt,  after  an  act 
of  bankruptcy  committed  against  the  plaintiff.  3 Wils.  304. 

So  where  a bankrupt  was  in  prison,  and  ordered  his  goods 
to  be  sold,  and  notice  given  to  the  broker  not  to  sell,  as 
there  would  be  a commission,  he  sold  and  paid  the  money 
to  the  bankrupt,  and  was  held  liable  to  the  assignees. 

2 Term  Rep.  141. 

One  great  benefit  that  arises  to  suitors  from  the  nature  of 
this  action  is,  that  the  ploiutiff  need  not  state  the  special  cir- 
cumstances ; from  which  he  concludes,  that,  ex  a,quo  et 
bono,  the  money  received  by  the  defendant  ought  to  be 
deemed  as  belonging  to  him : he  may  declare  generally,  that 
the  money  was  received  to  his  use,  and  make  out  his  case  at 
the  trial.  This  is  equally  beneficial  to  the  defendant.  It 
is  the  most  favourable  way  in  which  he  can  be  sued : he 
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can  be  liable  no  further  than  for  the  money  he  has  received ; 
and  against  that,  may  go  into  every  equitable  defence  upon 
the  geueral  issue;  he  may  claim  every  equitable  allowance; 
he  may  prove  a release  without  pleading  it ; in  short  he  may- 
defend  himself  by  every  thing  which  Shews  that  the  plains 
tiff , ex  aequo  ct  bono,  is  not  entitled  to  the  whole  of  his  de- 
mand, or  to  any  part  of  it.  If  the  plaintifT  elects  to  proceed 
in  this  way,  it  is  a bar  to  his  bringing  another  action  upon 
the  agreement:  though  he  might  recover  more  upon  the 
ngreement,  than  he  can  by  his  form  of  action;  and  therefore 
there  seems  to  be  no  reason  or  utility,  in  confining  the  plain- 
tiff to  an  action  upon  the  special  agreement  only.  Moses  v. 
Macfar/an,  2 Burr.  1010.  The  case  of  Duck  v.  Warren 
decides  this*  : Where  the  court  said,  if  one  man  takes  ano- 
ther’s money  to  do  a thing  and  refuses  to  do  it,  it  is  a fraud : 
And  it  is  at  the  election  of  the  party  injured,  either  to  af- 
firm the  agreement,  by  bringing  an  action  for  the  nonper- 
formance of  it;  or  to  disaffirm  the  agreement  al>  initio,  by 
reason  of  (he  fraud,  and  bring  an  action  for  money  had  and 
received  to  his  use.  This  kind  of  equitable  action,  to  re- 
cover back  money,  which  ought  not  in  justice  to  be  kept, 
is  very  beneficial,  and  therefore  much  encouraged.  2 Burr, 
1012.  Moses  v.  Macfurlat i. 

The  defendant,  a ship  broker,  was  plaintiff's  agent  in 
suing  for,  and  recovering  a sum  of  money  tor  damages  done 
to  plaintiff's  ship ; he  recovered  2CKAJ/.  for  plaiutiti's  use, 
and  paid  him  all  but  40/.,  which  he  retained  for  Ins  labour 
and  service  therein.  In  an  action  for  money  had  and  re-, 
ceived,  the  court  held  on  non-assumpsit,  that  this  is  not  in 
the  nature  of  a cross  demand  or  mutual  debt ; it  is  a charge 
which  makes  the  money  received  for  plaintiff's  use,  so 
much  less.  Dale  v.  Solid.  4 Burr.  2133. 

The  gist  of  this  action  is,  that  the  defendant  upon  the 
circumstances  of  the  case,  is  obliged  by  the  ties  of  natural 
justice  and  equity,  to  refund  the  money,  ibid, 

.4-  * * 

, • . j * Re p.  in  I Stra.  406.  a 


Digitized  by  Google 


INDEBITATUS  ASSUMPSIT.  133 

This  action  does  not  lie  for  money  paid  by  the  plaintiff.  For  whittle 
which  is  claimed  by  him,  as  payable  in  point  of  honour  and  ho-  |,e 
nesty,  although  it  could  not  have  been  recovered  from  him  by 
any  course  of  law ; as  where  he  has  paid  a debt  barred  by  the 
statute  of  limitations,  or  contracted  during  his  infancy,  or 
to  the  extent  of  principal  and  legal  interest  upon  an  usurious 
contract,  or  for  money  fairly  lost  at  play;  because  in  all 
these  cases,  the  defendant  may  safely  retain  it  with  a safe 
conscience,  though  by  positive  law,  he  was  barred  from  re* 
covering,  2 Burr.  1012.  Nor  will  it  lie  for  more  than  com- 
mon interest  for  money  lent  on  a note,  although  it  was 
agreed,  that  plaintiff  should  have  half  the  profits  of  goods  on 
a re-sale  besides,  Cowp.  793.  Nor  for  money  paid  by  a lot- 
tery-office keeper  to  the  insurer,  on  his  insurance  with  him, 
ibid.  790.  Nor  for  a return  of  the  money  paid  in  exchange 
of  a horse,  although  the  defendant  warranted  his  horse 
sound  which  was  not,  and  although  returned  back  assooH 
ns  discovered.  Coir.  819.  Dougl.  18.  Nor  to  fecover 
stock  won  in  any  of  the  public  funds.  5 Burr.  2609. 

2 Black.  Rep.  684  ; or  bank  notes  found.  Hopes  v.  Price, 

Sittings,  Hit.  1776.  Nor  against  an  excise-officer,  to  recover 
back  an  over-payment.  Cow.  69.  Nor  against  the  post- 
master for  the  value  of  a bank  note  stolen  by  one  of  the 
sorters  of  the  office  out  of  a letter  delivered  into  the 
post-office;  Cow.  764.  Nor  to  recover  back  money 
paid  for  release  of  cattle  distrained  damage  feasant, 
though  the  distress  be  wrongful,  ibid.  414.  Nor  against 
an  agent,  if  he  has  paid  the  money  over  to  the  prin- 
cipal, without  notice.  Cow.  566.  Nor  where  money  is 
paid  under  the  probate  of  a will,  which  afterwards  turned 
out  to  lie  forged,  and  declared  void.  3 Term.  Rep.  125. 

Nor  against  a security  of  an  annuity  who  did  not  receive 
any  part  of  the  purchase  money,  after  annuity  declared  void. 

2 Term.  Rep.  360. 

It  remains  only  to  observe,  that  the  consideration  of  this 
action  must  be  money.  Hence  stock  cannot  be  recovered  in 
an  action  for  money  had  and  received  ; stock  being  a new 
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species  of  property,  and  not  money.  5 Burr.  9589.  But 
where,  upon  a wager  of  ten  guineas  to  one,  the  stake-hol- 
der received  county  bank  notes,  and  paid  them  over  wrong- 
fully to  the  party  who  had  lost  the  wager;  it  was  holden 
that  an  action  for  money  had  and  received  would  lie  at  the 
suit  of  the  winner;  Lord  Ellenborough,  C.  J.  observing, 
that  provincial  notes  were  certainly  not  money  ; yet,  if  the 
defendant  received  them  as  money,  and  all  parties  agreed  to 
treat  them  as  such  at  the  time,  he  should  not  be  permitted  to 
say  that  they  were  only  paper  and  not  money.  As  agaiust 
him  it  was  so  much  money  received  by  him.  13  East,  20. 


Account  slated. 

Indebitatus  assumpsit  will  lie  upon  a stated  account,  as 
between  two  merchants,  or  other  persons ; the  law  implies 
that  he,  against  whom  the  balance  appears,  has  engaged  to 
pay  it  to  the  other,  though  there  be  not  any  actual  promise 
to  pay.  And  from  this  implication  it  is  frequent  for  actions 
on  the  case  to  be  brought,  declaring,  that  the  plaintiff  and 
defendant  had  settled  theiraccounts  together , f insimul  com- 
putassent,)  which  gives  name  to  this  speciesof  assumpsit, 
and  that  the  defendant  engaged  to  pay  the  plaintiff  the 
balance,  but  has  since  neglected  to  do  it  If  the  account 
stated  be  between  merchant  and  merchant,  the  balance  car- 
ries interest  from  the  time  it  is  liquidated.  So  likewise  where 
money  lent  becomes  due,  from  the  day  it  becomes  payable ; 
but  for  money  owing  for  goods  sold,  or  work  done,  no  inte- 
rest shall  be  allowed.  Blaney  v.  Hendricks,  3 Wils.  905. 

Where  arbitrators  award  a sum  of  money  to  be  due,  it 
may  be  recovered  under  this  count,  unless  the  submission 
was  by  bond.  1 Esp.  Rep.  194. 

If  A.  sell  a horse  to  B.  for  10/.  and  there  being  divers 
other  dealings  between  them,  if  they  come  to  an  account 
upon  the  whole,  and  B.  is  found  in  arrear,it  is  said,  A.  must 
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bring  his  insimul  computassent,  9 Mod.  43.  and  not  an  indebi- 
tatus assumpsit  on  the  first  contract. 

The  plaintiff  and  defendant  entered  into  articles  of  part-  If  two  part- 

' 1 nen  account, 

nership,  in  which  a covenant  was,  to  account  at  certain  though  th<r* 
times,  and  an  account  was  taken,  and  balance  struck,  which  partner«ii"p°, 
was  proved  expressly,  that  defendant  promised  to  pay.  In  meU* 
assumpsit  on  an  insimul  computassent,  Butler  J.  held,  that  lance,  this  »c- 
the  action  well  lay,  as  founded  upon  the  express  promise,  uut  covenant. 
Moravia  v.  Levi,  2 Term  Rep.  483.  So  where  a like  balance 
was  struck  on  the  dissolution  of  a partnership,  and  an  ac- 
count stated,  containing  that  balance,  and  also  other  arti- 
cles not  connected  with  it,  which  defendant  promised  to 
pay,  court  held  this  action  lay  for  it  Ibid.  477.  Foster  v. 

A Hanson. 

The  count  on  an  insimul  computassent  need  not  shew  how.  The  count 
and  for  what,  but  generally,  that  on  such  a day,  year,  and  how*  ami  taua 
place,  the  defendant  insimul  computassent  with  the  plaintiff, 
of  divers  sums  of  money  due  and  owing  from  the  defendant 
to  the  plaintiff,  and  upon  that  account,  the  defendant  was 
found  in  arrear  to  the  plaintiff,  in  so  much,  and  in  conside- 
ration thereof,  did  promise,  &c.  2 Cro.  207. 

Assumpsit  against  an  infant,  one  count  in  the  declaration  It  doe.  not  lie 
was  an  account  stated,  and  a general  verdict ; judgment  f|pj,u,t  *n  1^1" 
was  arrested,  for  such  count  is  bad  as  against  an  infant,  who 
is  not  to  be  presumed  to  lie  competent  to  enter  into  an  ac- 
count. 1 Term  Rep.  40.  Truman  v.  Hurst. 

The  plaintiff  may  now  recover  part  of  the  sum  demanded  Plaintiff  may 
on  this  count,  as  well  as  on  any  other.  Bull.  199.;  but  the  "tcmer  part* 
court  will  not  admit  of  any  evidence  of  an  account  current  ^*^d^**. 
and  unliquidated,  for  that  would  involve  the  court  in  a te-  mitudof  an 

, . * f,  . . , account  cur- 

dtous  examination.  The  account  therefore  must  be  exhu  rt„t. 
bittd  as  an  account  stated.  9 Keb.  781.  Lincoln  v.  Parr. 

A plea  to  an  action  of  assumpsit  of  an  account  stated  is  piraofac- 
bad  in  law,  and  may  lie  demurred  to,  Rhoades  v.  Baines,  'jnt ,uuJ’ 
1 Burr.  9. ; for  an  account  tuithout  payment  or  release,  is  no 
plea  to  indebitatus  assumpsit,  3 Lev.  238.  for  a chose  m ac- 
tion cannot  discharge  a matter  executed.  ' 
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l>ideQee. 


Auumpait  < 
quantum  me- 
ruit. 


Jnsimul  computassent  and  payment,  amount  to  the  general 
issue.  5 Com.  Dig.  218. 

It  seems  that  where  there  has  been  an  achnottledgmeti t 
by  the  defendant,  of  the  debt  being  due,  proof  of  such  ac- 
knowledgment will  be  suflicient  evidence  to  enable  the 
plaintiff  to  recover  upon  this  count.  13  East,  250.  It  ia 
therefore  advisable  in  all  cases  to  add  this  count. 

In  all  actions  for  money  had  and  received,  money  lent.ormo- 
ney  paid,  the  debt  must  be  proved  ona  writ  of  inquiry,  as  well 
as  on  a trial ; for,  by  the  judgment  by  default,  the  plaintiff 
is  to  recover,  but  the  quantum  is  to  be  inquired  into  by  the 
jury : and  if  the  plaintiff  is  to  recover,  and  he  proves  nothing, 
he  must  be  content  with  a penny,  or  some  such  small  mat- 
ter of  damages ; but  although  he  recover  only  one  penny 
damages  on  inquiry,  yet  he  must  have  his  extra  costs. 

The  same  with  respect  to  work  done,  or  goods  sold  and 
delivered,  the  proof  must  be  the  work  done,  and  the  value; 
as  also  the  goods  delivered,  and  their  value. 


Assumpsit  on  a quantum  meruit  or  quantum  valebat. 

• 

There  are  implied  contracts  which  do  not  arise  from  the 
express  determination  of  any  court,  or  from  the  positive  di-' 
rection  of  any  statute,  but  from  natural  reason  and  the  just 
construction  of  law,  which  extends  to  all  presumptive  un-' 
dertakings  or  assumpsits;  which,  though  never  perhaps  ac- 
tually made,  yet  constantly  arise  from  this  general  implica- 
tion and  intendment  of  the  courts  of  judicature,  that  every 
man  hath  engaged  to  perform  u'hat  his  duty  is,  or  justice  re- 
quires. Thus,  if  I employ  a person  to  transact  business  for 
me,  or  perform  any  work,  the  law  implies  that  I undertook, 
or  assumed  to  pay  him  somuch  as  his  labour  deserved.  And 
if  I neglect  to  make  him  amends,  he  has  a remedy  for  this 
injury,  by  bringing  his  action  on  the  case  upon  this  implied' 
assumpsit;  wherein,  he  is  at  liberty  to  suggest  that  I pro- 
mised to  pay  him  so  much  as  he  reasonably  deserved  t6  have. 


Digitized  by  Google 


INDEBITATUS  ASSUMPSlf.  Ul 

and  then  to  aver,  that  his  trouble  was  really  worth  such  a 
particular  sum,  which  the  defendant  has  omitted  to  pay. 

But. this  valuation  of  his  trouble  is  submitted  to  the  deter- 
mination of  a jury,  who  will  assess  such  damages  as  they 
think  he  really  merited.  This  is  called  an  assumpsit  on  a 
quantum  meruit. 

There  is  also  an  implied  assumpsit  on  a quantum  valebal,  A«arap>ii  o» 
which  is  very  similar  to  the  former,  being  only,  where  one 
takes  up  wares  of  a tradesman  without  expressly  agreeing  for 
theprice.  There  the  law  concludes,  that  both  parties  did 
intentionally  agree,  that  the  real  calue  of  the  goods  should 
be  paid;  and  an  action  on  the  case  may  be  brought  accord- 
ingly, if  the  vendee  refuses  to  pay  that  value.  < 

It  is  generally  usual  in  actions  upon  the  case,  to  set  forth  u«uaiiu«c 
several  cases,  by  different  counts,  in  the  same  declaration,  so 
that  if  the  plaintiff  fails  in  the  proof  of  one,  he  may  succeed  torth  different 
in  another.  But  as  the  defendant  may  now  obtain  an  order 
for  a particular  of  the  plaintiff’s  demand,  he  is  to  take  es- 
pecial care  that  such  counts  agree  with  the  demand  deli- 
vered, or  the  defendant  may  have  the  superfluous  counts 
struck  out,  at  the  plaintiff1  s costs. 

It  is  to  be  remembered,  that  the  proofs  on  behalf  of  the 
plaintiff  ought  to  tally  with  some  of  the  counts:  therefore 
for  work  done,  and  money  lent,  it  was  given  in  evidence,  that  ■ 
both  bad  mutual  dealings  together,  and  they  had  come  to 
an  account,  and  that  defendant  on  the  balance  was  in  arrear 
5/,  For  want  of  a count  on  an  insimul  computasscnt  the 
plaintiff  was  nonsuited.  Bull.  N.  P.  129.  May  v.  King. 

In  an  assumpsit  for  work  done,  or  goods  sold  and  deli-  Forworfc 
vered,  the  plaintiff  counts  or  declares  first  upon  an  indebiUt- 
tus  assumpsit,  or  a settled  and  agreed  price  between  him  and 
tbe  defendant,  as  that  they  bargained  for  90/. ; and  lest  he 
should  fail  in  the  proof  of  this,  he  counts  likewise  upon  a 
quantum  valebat,  or  quantum  meruit,  (more  useful  the  lat- 
ter,) that  the  defendant  bought  other  goods,  or  that,  the 
plaintiff  did  other  work  for  him,  and  that  he  agreed  to  pay 
him  so  much  as  they  were  worth,  (or  that  he  deserved  to 
have) ; and  then  avers,  that  they  were  worth  (or  that  he  de-  • 
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Berved  to  have)  other  20/.;  to  which  is  usually  added*  a 
count  for  money  expended  and  paid,  and  an  insimul  cum pu* 
tassent,  and  concludes  with  the  defendant’s  refusal  to  fulfil 
any  of  these  agreements  or  promises,  whereby  he  is  damaged 
to  such  n value.  And  if  he  proves  the  case  laid  in  any  one 
of  his  counts,  though  he  fails  in  the  rest,  he  shall  recover 
proportionable  damages. 

At  present  the  quantum  valebat  or  quantum  meruit  counts 
seems  to  be  entirely  unnecessary,  as  the  plaintiff  may  upon 
the  common  count,  for  goods  sold  and  delivered,  work  and 
labour,  and  the  like,  recover  what  he  shall  prove  to  be  due 
to  him,  notwithstanding  there  was  not  any  price,  or  sum  of 
money  agreed,  and  on  the  other  hand,  where  the  contract  is 
for  a sum  certain,  it  seems  to  be  understood  tbat  the  plaiu- 
tiff  cannot  recover  upon  a count  on  a quantum  valebant  or 
quantum  meruit.  3 Sauncl.  122.  ».  2. 


GOODS,  &c.  SOLD. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  front 
page  39  to  11  ~.J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  ou  the 
*day  of  , in  the  year  of  our  Lord,  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  /.  of  lawful  money  of 

Great  Britain,  for  divers  goods,  wares,  and  merchandises  of 
the  said  A.  B.,  by  the  said  A.  B.,  before  that  time,  sold  and 
delivered  to  the  said  C.  D.  and  at  his  special  instance  and  re- 
quest.  And  being  so  indebted,  he,  the  said  C.  D.  in  consi- 
deration thereof,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.  to  pay  to  him  the  said  sum  of  .money  when- 

* Any  day  cfler  the  cause  of  action  accrued. 
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ever  afterwards  be  the  said  C.  D.  should  be  thereunto  re- 
quested. And  whereas  also  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  in  consideration  that  the  said  A.  B.  at  the 
like  special  instance  and  request  of  the  said  C.  D.  had  before 
that  time  sold  and  delivered  to  him,  the  said  C.  D.,  divers 
other  goods,  wares,  and  merchandises  of  him  the  said  A.  B., 
be  the  said  C.  D.  undertook  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  somuch  money  as  the  last 
mentioned  goods,  wares,  and  merchandises,  at  the  time  of  the 
sale  and  delivery  thereof,  were  reasonably  worth,  whenever 
afterwards,  be,  the  said  C.  D.  should  be  thereunto  requested. 
And  the  said  A.  B.  avers,  that  the  goods,  wares,  and  mer- 
chandises last  mentioned,  at  the  time  of  the  sale  and  delivery 
thereof,  were  reasonably  worth  the  further  sum  of  /. 

of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
Wit,  on  the  same  day  and  year  aforesaid,  there  had  notice. 
Add  money  counts  as  ante  p.  142,  and  account  stated  as 
ante,  p.  144,  and  breach,  according  to  the  form  of  court  used. 

Where  goods  have  been  sold  and  actually  delivered  to 
the  defendant,  it  is  sufficient  to  declare  upon  the  general 
indebitatus  assumpsit  account,  if  the  contract  were  to  pay 
in  money,  and  the  credit  be  expired,  though  they  were  sold 
tauder  a special  agreement.  Fitxgib.  309.  4 East,  75, 117. 

1 N.  R.  330.  And  where  the  goods  are  delivered  to  a third 
person,  the  value  may  be  recovered  under  the  general  counts. 
8 T.  R.  328.  This  action  may  be  sustained  by  a factor  or 


auctioneer. 

The  plaintiff,  an  auctioneer,  was  employed  by  one  Crown  Ananctionm, 
to  sell  his  goods  by  auction.  The  sale  was  at  Crown’s 
house,  and  the  goods  known  to  be  his  property.  The  de-  ^“|>,Jh"lfcpcr' 
fendant  bought  to  the  value  of  71. 9s.  6d.  and  after  packing  ii*™,  may 
them  in  a cart  prepared  ready,  paid  plaintiff  2/.  is.  Qd.  in  M*Soa)for" 
cash,  and  put  a receipt  into  his  hand  for  five  guineas,  as  J^jd«lhrer«d 
for  a debt  due  from  Crown  to  defendant.  Whilst  plaintiff  »?*«»«  a 

...»  . , . , buyer,  though 

wsw  hesitating  about  the  propriety  of  taking  the  receipt,  de-  the  saw  wa » 
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•t  tl»«hou«c 
of  ancb  third 
person,  and 
ibe  goods 
*erc  known 
to  be  his  pro- 
perty. 


The  cases  ci- 
ted iu  support 
of  the  rule 
were,  Coirp. 
255.  Butler , 
NP  13U.  1 

Term  Hep  qo; 
ngsiust  tiie 
rule,  | Term 
Pep.  GlQ.  S 
Jlhck.  Rtp. 
9i)ti.  2 Burr. 

1 *>05.  fiulLr, 
230.  3 Burr. 

\yn. 


AftnxtpMl 
wilt  not  lie  for 
goods  sold, 
#cc.  wl»ere  the 
bnyer  has 
given  a bill  or 
note,  till  the 
time  it  ev 
plied. 


feudaht  drove  off  with  the  goods.  Afterwards  the  plTiriJ- 
tiff',  being  called  on  by  Crown,  paid  to  him  (who  refused  to’ 
accept  the  receipt)  the  whole  sum,  for  which  the  goods  were 
sold  to  defendant,  and  brought  this  action  for  goods  sold 
and  delivered,  with  the  usual  money  counts,  to  recover  the 
five  guineas.  Verdict  for  plaintiff — Motion  to  set  it  aside, 
or  that  a nonsuit  be  entered.  Lord  Loughborough:  I enter- 
tain no  doubt  that  an  auctioneer  has  a possession,  coupled 
with  an  interest,  in  goods  which  he  is  employed  to  sell,  not 
a bare  custody  like  a servant  or  shopman.  There  is  no  dif- 
ference, whether  the  sale  be  on  the  premises  of  the  owner, 
or  in  a public  auction-room;  for  on  the  premises  of  the 
owner,  an  actual  possession  is  given  to  the  auctioneer,  and 
bis  servants,  by  the  owner,  not  merely  an  authority  to  sell. 

1 hare  said  a possession  coupled  with  an  interest ; but  an 
auctioneer  has  also  a special  property  in  him,  with  alien  for 
the  charges  of  the  sale,  the  commission  and  the  auction  duty, 
which  he  is  bound  to  pay.  In  the  common  epurse  of  auc- 
tions, there  is  no  delivery  without  actual  payment;  if  it  be 
otherwise,  the  auctioneer  gives  credit  to  the  vendee  entirely 
at  his  own  risque.  Heath,  J.  said,  if  the  goods  be  stolen, 
the  auctioneer  might  maintain  trespass,  or  an  indictment  for 
larceny  ; he  therefore  has  a special  property  in  them,  which 
is  all  that  is  necessary  to  support  this  action.  He  is  agent 
for  each  party  in  different  things,  but  not  in  the  same  thing. 
When  he  prescribes  the  rules  of  bidding,  and  the  terms  of 
the  sale,  he  is  agent  for  the  seller;  but  when  he  puts  down 
the  name  of  the  buyer,  be  is  agent  for  him  only.  Here  the 
deposit  was  to  be  paid  to  the  auctioneer,  who  had  a sufficient 
property  to  maintain  this  action.  Rule  discharged.  IVil- 
liams  v.  Millington,  1 11.  Black.  Rep.  81.  See  also  7 T.R.  1 
CS9.  „ 

If.  in  payment  of  a debt  the  creditor  is  content  to'  take  a 
bill  or  qote,  payable  at  a future  day,  lie  cannot  legally  com- 
mence im^atSion  on  his  original  debt,  until  such  bill  or  note 
becomes  payable,  or  default  made  in  the  payment;  but  if 
suclfcbill  ot  note  is  of  no  value,  as  if,  for  example,  drawn  on 
a person  who  lias  no  effects  of  the  drawers  in  his  hands,  andt 
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who  therefore  refuses  it,  in  such  case,  he  may  consider  it  as  f 

Waste  paper,  and  resort  to  his  original  demand,  and  sue  the 
debtor  on  it.  JLd.  Ken.  Stedman  v.  Gooch,  E.  T.  silt.  33  Geo. 

3;  at  W. 

If  the  goods  have  been  sold  to  the  defendant,  but  not  ac-  wherrttif 
tuaily  delivered,  as  when  the  defendant  has  refused  to  ac-  SCtbecn Ac- 
cept them,  or  where  they  have  been  delivered*  to  a third  <kU‘ 
person,  it  is  advisable  to  insert,  in  the  declaration,  a count 
for  goods  bargained  and  sold.  1 East,  192.  Peake,  41. 

The  form  of  which  count  is  precisely  the  same  as  the  pre- 
ceding count  for  goods  sold  and  delivered  generally,  except 
that  instead  of  the  words  “ sold  and  delivered,”  the  words 
“ bargained  and  sold,”  should  be  inserted,  and  the  quantum 
takbant  count  is  precisely  the  same  as  that  for  goods  sold 
and  delivered,  except  that  instead  of  the  words  “ sold  and 
delivered,”  the  words  “ bargained  arid  sold and  instead  of 
the  words  “ sale  and  delivery,”  the  words  >'  bargain  and 
sale,”  should  Joe  inserted. 


Proof. 

In  actions  for  goods  sold  and  delivered,  the  usual  proof 
required  is,  1.  The  sale  and  delivery,  or  the  delivery  to  de- 
fendant by  his  order;  2.  The  value  pf  the  goods  so  deli- 
vered. 

In  order  to  shew  a delivery  of  goods,  the  plaintiff  must  Ifthe  good* 
either  prove  that  they  were  delivered  at  the  defendant’s  wrier* b5f* 
house,  or  to  some  person  authorized  by  him  to  receive  them; 
as  if  he  name  a particular  carrier,  or  desire  them  to  be  sent 
by  land  carriage,  and  there  be  but  one  carrier  to  the  place 
wfyere  he  resides.  In  these  cases  the  delivery  to  the  carrier 
is  ^complete  delivery  to  the  purchaser,  and  he  is  answera-  *.  • . 
ble  for  them,  whether  they  ever  arrive  or  not.  But  unless 

).  U i . ' v ' t 1 r'  ' _ _ z.  I | 

* A*  to, what  is  a delivery,  see  I Fan,  IB?.  3 Bet.  and  Pall.  693. 

JV»iT,  5S.  It.  V.  P.  .16.  , ■* 
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the  purchaser  point  out  a particular  mode  of  conveyance, 
the  seller  sends  them  at  his  own  risk,  and  before  he  can 
, charge  the  purchaser  with  the  value  of  them,  must  prove 
, not  only  the  delivery  of  them  to  the  carrier,  but  also  call 
sume  servant  of  the  carrier  to  prove  that  he  delivered  them 
to  the  defendant.  2 Sound.  47.  g • A. 

st  op  boots,  By  stat.  7 Jac.  l.yc.  12,  it  is  enacted,  “ That  the  shop  book 

"video**'"1  °f  a trader  shall  not  be  evidence  after  the  year butit  is  not 

evidence  within  the  year,  except  under  particular  circum-> 

stances,  as  where  no  better  evidence  can  be  bad;  that  is, 

if  the  person  is  living  who  delivered  the  goods,  he  must  be 

produced,  for  that  is  the  best  evidence. 

Servant  who  1 But  where  it  was  proved,  that  the  servant  who  made  the 

made  entries,  entrjes  waB  dead,  proof  of  that,  and  of  his  hand-writing  to 
*ml  dead . r . 

the  entries,  and  that  he  was  accustomed  to  make  entries, 
was  held  good,  and  no  other  proof  of  the  delivery  was  held 
necessary.  Salk.  690.  Pilman  v.  Maddox. 

So  where  beer  was  furnished*  the  evidence  was,  that  it 
was  the  usual  way  of  the  plaintiff’s  dealing  lor  the  draymen 
to  come  every  night  to  the  clerk  of  the  brewhouse,  and  give 
» an  account  of  the  beer  delivered  out,  to  which  the  dray- 
men set  their  hands.  This  being  proved,  and  that  the  dray- 
man was  dead  who  had  delivered  the  beer  to  defendant,  to- 
gether with  proof  of  his  liand-ieriling  subscribed  to  the 
book,  it  was  held  sufficient.  Had  he  been  living,  he  must 
have  been  produced.  Pricey.  Lord  Torrington,  1 Salk.  285. 
But  where  a book,  which  belonged  to  the  plaintiff’s  cooper 
who  was  dead,  was  produced  to  prove  the  delivery  of  wine, 
and  whose  name  was  set  to  several  articles  as  wine  delivered 


The  witaeM 
runy  hare  a 
paper  to  re- 
fresh his  me- 
mory. 


to  defendant,  and  a witness  ready  to  prove  his  hand-writing, 
it  was  refused  by  the  C.  J.  QJcrlc  v.  Bedford,  Bull.  282. 
This  differs  from  the  above  case.  (There  the  witness  saw 
the  draymen,  who  made  the  delivery,  sign  every  night.) 

In  an  action  for  goods  sold  and  delivered,  the  witness, 
who  proved  the  delivery,  took  it  from  an  account  which  he 
held  in  his  hand,  which  he  said  was  a copy  of  the  day-book 
left  at  home.  Baron  Legge  said,  that  if  he;  could  swear  , 
positively  to  the  delivery  from  recollection,  and  the^  paper 
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was  only  to  refresh  his  memory,  that  he  might  make  use  of 
it;  but  if  he  could  not  swear  to  the  delivery,  further  than 
as  finding  them  as  entered  in  his  book,  that  the  original 
should  be  produced.  And  the  witness  saying,  that  he  could  • 
not  B\vear  from  recollection,  the  plaintiff  was  nonsuited. 

Tanner  v.  Taylor,  Hereford  Lent  Ass.  1756.  MSS?  Vide 
Ld.  Ray.  745.  , ♦ 

In  a trial  concerning  the  delivery  of  goods  according  to  A factor,  who 
agreement,  one  Morley,  a factor  for  plaintiff,  who  made  the  “tarn  ta0K',ud 
contract  with  defendant,  and  was  to  have  lr.  in  the  pound  S^T^£’<n,rBCt 
for  selling,  was  admitted  as  a good  witness  ; that  as  a fac- 
tor, he  was  concerned  both  for  the  vendor  and  vendee,  was 
a mere  go-between,  and  might  be  a good  witness  for  eithef 
of  them.  Dixon  v.  Cooper,  3 Wils.  40.  Vide  Rep.  Temp. 

Hard.  358. 

Entries  in  the  books  of  bankers,  or  persons  keepine  books  Entries  in 

* . . '■*  hooka  can  only 

respecting  their  trade  or  business,  can  only  be  proved  by  prorcti  by 
‘ the  clerks  who  made  the  entries;  inasmuch  as  they  may 
have  some  material  evidence,  independent  of  the  mere  en- 
try in  the  books,  from  having  some  acquaintance  with  the 
dealings  upon  which  the  entries  are  founded ; and  there-  * 
fore  evidence  of  the  handwriting  of  a clerk  making  such-  en- 
tries, although  he  was  proved  to  be  gone  to  the  East  In- 
dies, was  refused.  Per  Lord  Kenyon.  Coicper  v.  Marsden, 

E.  33  Geo.  3.  Sittings. 

It  is  to  be  observed,  that  written  agreements,  relating  to  Written  agree- 
the  sale  of  goods,  wares,  and  merchandize,  need  not  be  M^o/foodit 
stamped,  23  Geo.  3.  c.  58.  s.  4. ; and  by  a subsequent  sta-  ^t|'cr* 
tute  the  stamp  duties  shall  not  extend  to  any  letter  or  let-  eb«nt*,»re 
ters  passing  by  the  post  between  merchants,  or  other  per-  wu’w'be",” 
sons  carrying  on  trade  or  commerce  in  this  kingdom,  and  re-  ,tamt’ed- 
siding  at  the  distance  of  fifty  miles  from  each  other,  for  or 
by  reason  of  such  letter  or  letters  containing  an  agreement 
in  respect  to  any  merchandize,  notes,  or  bills  of  exchange, 
or  evidence  of  such  an  agreement;  but  that  such  letter  or 
letters  may  be  evidence  of  such  agreement  as  aforesaid, 
though  the’same  be  no't  stamped.  SO  Geo.  3.  c.  5t 
■ •»  m 9- 
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Declaration 
for  work  and 
labour  gene- 
rally, ami  for 
work  and  la- 
bour and  ma- 
terials found  f. 


Quantum  meruit 
thereon. 


For  Work  and  Labour , Necessaries,  Sfc. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  inferior  courts,  or  by  and  against  a particular  person,  ac- 
cording to  the  forms  of  courts  given  from  page  39  to  lll.J  ■ 
For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
• day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  pounds  of  lawful  money 

of  Great  Britain,  for  the  work  and  labour,  care  and  dili- 
gence of  the  said  A.  B.,  by  him  the  said  A.  B.  before  that 
time  done,  performed,  and  bestowed,  in  and  about  the  bu- 
siness of  the  said  C.  D.,  and  at  his  special  instance  and  re- 
quest; and  also  for  divers  materials  and  other  necessary 
things  by  the  said  A.  B.  before  that  time  found  and  pro- 
vided, and  used  and  applied  in  and  about  that  wor,k  and  la- 
bour for  the  said  C.  D.,  and  at  his  like  special  instance  and 
requestf;  and  being  so  indebted,  he  the  said  C.D.,  in  consi- 
deration thereof,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  said? 
A.  B.  to  pay  him  the  said  sum  of  money,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested.  And 
whereas  also  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  in 
consideration  that  the  said  A.  B.,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  had  before  that  time 
done,  performed,  and  bestowed  other  his  work  and  la- 
bour, care  and  diligence,  in  and  about  other  the  business  of 
and  for  the  said  C.  D.,  and  had  also  at  the  like  special  in- 
stance and  request,  before  that  time  found  and  provided  di- 
vers other  materials  and  necessary  things,  and  used  and  ap- 
plied the  same  in  and  about  the  said  last-mentioned  wbrk  and 
labourf,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  to  pay  him  so  much  mo- 

* Any  day  afterthe  cause  of  action  accrued. 

t If  the  demand  be  for  work  and  labour  generally,  and  not  for  mate* 
risk  also,  omit  the  worst*  in  italics.  Sec  the  forth,  post,  page  161. 
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ney  as  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested.  And  the  said  A.  B.  avers,  that  he  there- 
• fore  reasonably  deserved  to  have  of  the  said  C.  D.  the  further 
sum  of  pounds  of  like  lawful  money,  to  wit,  at  West- 

minster aforesaid,  in  the  county  aforesaid,  whereof  the  said 
JC.  D.  afterwards,  to  wit,  oh  the  day  and  year  aforesaid  there 
had  notice.  (Add  money  counts,  as  ante,  p.  142,  and  ac- 
'count  stated,  as  ante,  p.  144,  and  breach,  according  to  the 
form  of  court  used.)  • , 

In  assumpsit  the  plaintiff-  may  declare  for  work  and  la-  Howtodv- 
hour  generally,  without  setting  forth  What  manner  of  work  clare- 
and  labour.  Carlh.  276.  Vent.  44.  And  the  only  reason 
why  plaintiff  is  to  shew  defendant  is  indebted  is,  that  it  may 
appear  to  the  court,  that  it  is  not  a debt  on  record  or  spe- 
cialty, but  only  upon  simple  contract;  and  any  general 
■ words,  by  which  that  may  be  made  to  appear,  are  sufficient 
For  damages  in  an  assumpsit  will  be  no  bar  to  an  action  of 
debt,  grounded  on  a record  or  specialty.  Cro.  Jac.  6. 

Leon.  155.  Cro.  Elh.  242. 

* In  an  action  where  the  plaintiff. declared  on  a special  ir  the  pUmtid 
agreement,  and  also  on  a general  indebitatus  assumpsit,  the  gn-  * 

plaintiff  failed  to  prove  his  special  count;  and  it  was  objected  f‘iI* 

that  he  ought  not  to  be  allowed  to  enter  into  proof  of  the  lie  maygomlo 
general  count:  but  Lord  Mansfield  suffered  him  to  go  into  fhe^eoera" 
such  proof:  and  afterwards  his  lordship  considered  of  thiscoonU- 
case,  and  his  opinion  was,  that  where  the  evidence  is  suffi- 
cient to  warrant  the  plaintiff’s  action  on  the  general  count,  » 
supposing  no  special  agreement  has  been  laid  in  the  decla- 
ration, the  plaintiff  should  be  permitted  to  recover  on  such ' 
general  count,  though  there  be  a special  agreement  laid, 
whether  he  attempt  to  prove  such  special  agreement  or  not 
fc'Mr.  J.  Wilmot  concurred.  Harris  v.  Oke,  Buller,  N.  P. 

3 137.  vide  Dovgl.  651.  Payne  v.  Bacomb,  wherein  the  above 
- determination  was  confirmed. 

If  the  agreement,  under  which  the  work  and  labour,  or 
->aay  sort  of  services,  have  been  performed,  be  by  parol,  it  is 
in  no  case  necessary,  when  the  remuneration  was  to  be  in 
• • 
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money,  tt>  slate  the  terms  of  it  in  the  declaration,  but  the 
plaintiff  may  always  recover  upon  the  above  common  , 
counts.  Fitzgib.  302.  Bull.  N F.  13<i. 
uVn  this nc-  When,  the  services  of  the  party  are  merely  honorary,  no 
maintained,  action  at  law  tor  a remuneration  can  be  Supported,  a5  in  the 
ease  of  a phy  sician  or  barrister.  4 T.  R.  317.  ' 

* Debts  for  services  may  be  considered  and  declared  for 
either  as  wages,  as  fees,  or  as  work  and  labour;  but  if  the 
plaintiff'  declare  for  wages  or  for  fees,  the  counts  for  work 
and  labour  generally  ought  not  prpperly  to  be  added;  for 
in  the  case  of  Meeker,  Oxlade,  and  executors,  where  tins 
declaration  contained  four  counts,  in  two  of  wbich’thejplaiu- ' 
tiff  declared  for  work  and  labour  as  an  attorney,  and  in  the 
other  Hwo  for  work  apd  labour  generally,  the  court  made  a 
rule  absolute  for  striking  out  two  of  the  counts.  ,1  N.  R.  989. 

A written  When  there  is  a written  agreement  for  the  hire  of  a la- 
th'  hi7e«fBf  r bourer,  artificer,  manufacturer,  or  menial  servant,  it  needs 
iflimirtr,  tu.  not  be  stamped.  93  (feo.  3.  c.  58.  s.  4. 

Dffd  not  be  * _ 

stamped.  ( Commence  the  declaration  in  K.  B.,  Q.  P.,  or  Exchequer, 

Declaration  or  in  inferior  courts,  or  by  or  against  a particular  person,  as 

labour  of  ' the  case  rfiay  be,  according  to  the  forms  given  ftom  page  39* 
uliimtitf,  with  , 11?  i V .» 

his  hones,  F S 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  * day  of  , ' , in  the  year  of  tour  Lord  1813, 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  k.  B.  in  the  sum  of  l.  of  lawful 

money  of  Great  Britain,  for  the  work  and  labour,  care  and 
diligence  of  the  said  A.  B.,  by  him  the  said  A.  B.  and  his 
servants,  and  with  his  horses,  carts,  and  carriages,  before 
r that  time  done,  performed,  and  bestowed,  in  and  about  the 
business  of  the  said  C.  D.,  and  for  the  said  C.  D.,  and  at  his 
special  instance  and  request;  and  being  so  indebted,  he  the 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at’  Westminster  aforesaid, 
in  the  county  aforesaid,  undertook  and  then  and  there  faitbp 
. fully  promised  the  said  A.  B.  to  pay  him  the  said  sum  of  . 


t hones, 
carts,  and 
carriages. 


Ad;  day  after  the  cause  of  action  accrued. 
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money,  whenever  afterwards  he  the  said  C.  D.  should  be 
. thereunto  afterwards  requested.  And  whereas  also  after-  -nt- 

wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster  aforesaid,  in  the  county  aforesaid,  in  consideration 
that  the  said  A.  B.,  at  the  like  special  instance  and  request 
of  the  said  C.  D.,  had  before  that  time  done,  performed,  and 
bestowed,  other  his  work  and  labour,  care  and  diligence,  b/ 
himself  and  his  servants, and  with  his  horses,  carts,  and  car- 
riages, in  andsibout  other  the  business  of  the  said  C.  D., 
and  for  the  said  C.  D.,  he  the  said  C.  D.  then  and  there  un- 

* dertook,  and  faithfully  ptoinisedjtte  said  A.  B.,  to  pay  him 
so  muchmouay  as  he  therefore  reasonably  deserved  to  have 
of  the  said  C.  D.,  when  he  the  said  C.  D.  should  be  there- 
unto afterwards  requested;  and  the  .said  A.  B.  avers,  that 

1 he  therefore  reasonably  deserved  to  have  of  the  said  C.  D. 
the  further  sum  of  /.  of  like  lawful  money,  to  wit,  at 

Westminster  aforesaid,  in  thecounty  aforesaid,  whereof  the  , 
said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
there  had  notice.  And  whereas  also  the  said  C.  D.  after*  todebiiMtu 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West-  S^riTaud  la™ 

* minster  aforesaid,  in  the  county  aforesaid,  was  Indebted  to  scae" 

the  said  A.  B.  in  the  further  sum  of  /.  of  like  lawful  » 

money,  for  the  work  and  labour,  care  and  diligence  of  the  for  these  t<*,> 
said  A.  B.,  by  him  the  said  A.  B.  before  that  time  done,  per-  b’r  work' 
formed,  and  bestowed  in  and  about  the  business  of  the  said  »,lho"t  tl,c 

horots,  ice- 

C.  D.,  and  for  the  said  C.  D.,  and  at  his  like  request;  and  - 
, being  so  indebted,  he  the  said  C.  D.,  in  consideration  there-  to  specify  tue 
of,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  clrih, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  under-2'1*' 
took  and  then  and  there  faithfully  promised  the  said  A.  B.,~ 
to  pay’ him  the  said  last-mentioned  sum  of  money,  when- 
ever afterwards  he  the  said  C.  D.  should  he  thereunto  after- 
wards requested.  And  whereas  also  afterwards,  to  wit, on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid,™'  lh,!'r‘" 
in  the  county  aforesaid,  in  consideration  that  the  said  A.  B., 
at  the  like  request  of  the  said  C.  D.,  had  before  that  timd 
done,  performed,  and  bestowed,  other  his  work  and  labour, 
care  and  diligence,  in  and  about  other  the’business  of  and 
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Proof. 


for  the  said  C.  D.,  he  the  said  C.  D.  then  and  there  undeV- 
took.and  faithfully  promised  the  said  A.  B.,  to  pay  him  so 
much  money  as  he  therefore  reasonably  deserved  to  have  of 
the  said  C.  D.,  when  he  should  be  thereunto  afterwards  re- 
quested ; and  the  said  A.  B.  avers,  that  he  therefore  reason- 
ably deserved  to  have  ot  the  said  C.  D.  the  further  sum  of 
l.  of  like  lawful  money,  to  wit,  at  Westminster  afore- 
said, in  the  county  aforesaid,  whereof  the  said  C.  D.  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  there 
had  notice.  (Add  the  indebitatus  count  for' money  paid,  as 
ante,  p.  142,  aud  account  stated,  as  ante,  p.  144,  and  breach,  , 
as  stated  in  tbe  form  of  court  used.) 

In  these  kind  of  actions  the  proof  required  is,  the  work 
done  and  materials  found  by  the  order  or  direction  of  de- 
fendant, aud  the  value  of  the  work;  if  there  be  a delivery  of 
the  work,  prove  that  also- 

fcTnrcc«wr  c»  ( Commencement  in  K.  B.,  C.  P.,  or  Exchequer,  or  inferior 
fun nd  and  pro-  courts,  by  and  against  a particular  person,  as  ante,  page  39 

vide«J . , 

to  in.j 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  in  the  year  of  our  Lord,  18 13,  to  wit, 

at  Westminster,  in  the  county  of  Middlesex,  was  indebted 
to  the  said  A.  B.  in  the  sum  of  pounds  of  lawful  mo- 
ney of  Great  Britain  for  meat,  drink,  washing,  lodging,  and 
other  necessaries,  by  the  said  A.  B.  before  that  time  found 
and  provided  for  the  said  C.  D.,  and  at  his  special  instance 
and  request;  and  being  so  indebted,  he  the  said  C.  D.,  irt 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  said  A.  B.,  to  pay  him  the  said  last-mentioned  sum  of 
money,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards  requested.  And  whereas  also  afterwards,  to  wit.  Oh 
■u+jf  flttsso  ' cJ  the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  in  consideration  that  the  said  A.  B.  at  the 
like  special  instance  and  request  of  the  said  C.  D.,  had  be- 


* Anj  d»j  after  Ibe  cause  of  action  accrued.' 
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fore  that  time  found  and  provided  other  meat,  drink,  wash- 
ing, lodging,  and  necessaries  for  the  said  C.  D.,  be  the  said 
C.  D.  undertook  and  then  and  there  faithfully  promised  the 
said  A.  B.,  to  pay  him  so  much  money  as  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D;,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested.  And 
the  said  A.  B.  avers,  that  he  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.  the  further  sum  of  /.  of 

like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  there  had  notice.  (Add  count 
for  money  paid,  as  ante,  p.  142,  and  the  account  stated,  as 
ante,  page  144,  and  the  breach,  as  stated  in  the  form  of  w 

court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  Work  »od  1a- 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  school-master. 
the  case  may  be,  according  to  the  forms  of  court,  from  page 
39  to  117 .)  K 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the* 
day  of  , in  the  year  of  ou,r  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  l.  of  lawful  money  of  Great 
Britain,  for  the  work  and  labour,  care  and  diligence  of  tbe 
said  A.  B.  as  a school-master,  by  him  the  said  A.  B.  before 
that  time  done,  performed,  and  bestowed,  in  and  about  the 
, teaching  and  instructing  of  a certain  infant  in  reading,  writ- 
ing, arithmetic,  good  manners,  and  other  necessary  and  use- 
ful accomplishments  and  qualifications,  and  at  the  special  ' . » 
instance  and  request  of  the  said  C.  D.,  and  for  divers  books, 
pens,  and  other  necessary  things  by  the  said  A.  B.  before 
that  time  found,  and  provided,  and  used,  and  employed- in' 
and  about  that  work  and  labour  for  the  said  C.  D.,  and  at 
bis  like  special  instance  and  request ; and  being  so  in- 
debted, be  the  said  C.  D.  in  consideration  thereof,  after- 
wards,  to  wit,  on  tbe  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook  and 

* Any  day  before  the  cause  of  actisa  seemed.  '• , 
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then  and  there  faithfully  promised  the  said  A.  B.  to  pay  him 
the  said  sum  of  money,  when  he  the  said  C.  D.  should  be 
Quantbm meruit  thereunto  afterwards  requested.  And  whereas  also  after- 
thereou.  wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  in  consideration 
that  the  said  A.  B.,  at  the  like  request  of  the  said  C.  D., 
had  before  that  time  done,  performed,  and  bestowed,  other 
‘ his  work  and  labour,  care  and  diligence,  as  a school-master, 
in  and  about  the  teaching  and  instructing  of  the  said  infant, 
* r jn  reading,  writing,  arithmetic,  and  good  manners,  and  other 
necessary  and  useful  accomplishments  and  qualifications, 
and  had  also  at  the  like  special  instance  and  request  of  the 
„ - said  C.  D.,  before  that  time  found  and  provided  divers  other 
books,  pens,  and  other  necessary  things,  and  used  and  em- 
* ' ployed  the  same  in  and  about  the  said  last  mentioned  work 

and  labour  for  the  said  C.  D.,  he  the  said  C.  D.  undertook 
and  then  and  there  faithfully  promised  the  said  A.*B.  to  pay 
• him  so  much  money  as  he  therefore  reasonably  deserved  to 
have  of  the  said  Ct  D.,  wheh  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested;  and  the  said  A.  B.  avers, 
that  be  therefore  reasonably  deserved  to  have  of  tire  said 

* C.  D.  the  further  sum  of  /.  of  like  lawful  money,  to  wit, 

at  Westminster  aforesaid,  ,in  the  county  aforesaid,  whereof 
the  said  C.  D.,  afterwards,  to  wit,  on  the  same  day  and 

inMitaUisto-  year  aforesaid,  there  had  notice*.  And  whereas  also  the 
mrni "o’mi°r  sa|d  C.  D.,  afterwards,  to  wit,  on  the  same  day  and  year 
dnok,  w»»h-  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
kc.  , v*  said,  was  indebted  tojthe  said  A.  B.  in  the  further  sum  of 
&of  like  lawful  money,  for  meat,  drink,  washing,  lodg- 
ing, and  other  necessaries  by  the  said  A.  B.,  before  that  time 

# found  and  provided  for  the  said  infant,  at  the  like  special 
instance  and  request  of  the  Mid  C.  D.;  and  being  so  indebt- 

v ed,  be  the  said  C.  D.,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
the^e  faithfully  promised  the  said  A.  B.,  to  pay  him  the  said 
last-mentioned  sum  of  money,  when  he,  the  said  C.  D. 

, should  be  thereuntoafter  wards  requested.  And  whereas 
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also  afterwards,  to  wit,  on  the  same  clay  and  year  aforesaid,  Quant «mm«- 
at  Westminster  aforesaid,  in  the  county  aforesaid,  in  consi- 
deration that  the  said  A.  B.,  at  the  like  special  instance  and 
request  of  the  said  C.  D.,  had  before  that  time  found  and 
provided  for  the  said  infant  other  meat,  drink,  washing, 
lodging,  and  other  necessaries,  he  the  said  C.  D.  then  and 
there  undertook,  and  then  and  there  faithfully  promised  the 
said  A.  B.,  to  pay  him  so  much  money  as  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested ; and  ' ' 

the  said  A.  B.  avers,  that  he  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.  the  further  sum  of  l.  of  like  t 
lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  there  bad  notice,  (^dd  * 

two  counts  for  work  and  labour,  as  ante,  p.  167,  two  counts  " 
for  goods  sold,  as  ante,  p.  158,  the  indebitatus  count  for 
money  paid,  as  ante,  p.  142,  and  account  stated,  ante,  m * 
p.  144,  and  breach,  as  stated  in  the  form  of  court  uifed.) 

( Commence  the  declaration  in  K.  B.,  CL  P.,  or  Exchequer , work  and 

or  in  inferior  courts,  or  by  or  against  a particular  person * as  * 

the  case  may  be,  according  to  the  forms  of  court  given  front  tr«».  * 
page  S 9 to  117  J 

For  that  whereas  the  said  C.  D.  heretofote,  to  wit,  6n  the* 
day  of  in  theyear  of  our  Lord  1813,  to  wit,at  West-  * 

•minster,  in  the  county  of  Middlesex,  was  indebted  to  the  said  » 

A.  B.  in  the  sum  of  l.  of  lawful^mouey  of  Great  Bri- 
tain, for  the  work  and  labour,  care,  diligence,  and  attend-  '<  * 
ance  of  thfc  said  A.  B.  as  a school-mistress,  in  and*about 
the  teaching  and  instructing  a certain  infant  in  reading,  . j • i 
writing,  arithmetic,  needle-work,  good  manners*  and  othes  * 
useful  and  necessary  accomplishments  and  qualifications, 
and  for  divers  books,  pens,  and  other  necessary  things  by  ^ 
the  said  A.  B.,  before  that  time,  found  and  provided,  and 
used,  employed,  in  and  about  that  work  and  labour  for  the  * 
said  C.  D.,  and  at  his  special  instance  and  request;  and  being 

..  . * r ! w . ' »l 

• • ’ • Any  daj  after  the  cause  of  action  accrued.  \ % 
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so  indebted,  he  the  said  C.  D.,  in  consideration  thereof,  af- 
terwards, to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook, 
and  faithfully  promised  the  said  A.  B.  to  pay  her  the  said  sum  " 
of  money,  when  he,  the  said  C.  D.,  should  be  thereto  nfter- 
Quantvm me-  wards  requested.  And  whereasalso  afterwards,  to  wit, on  the 
m 1 ereou'  same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  iu  consideration  that  the  said  A.  B.,  at  the 
like  request  of  the  said  C.  D.,  had  before  that  time  done,  per- 
formed, and  bestowed,  other  her  work  and  labour,  care,  dili- 
gence, and  attendance,  as  a school-mistress,  in  and  about  the 
teaching  and  instructing  the  said  infant  iu  reading,  writing, 
aritbmetic,|needle-work,good  manners,  and  other  useful  and 
necessary  accomplishments  and  qualifications,  and  had  also 
» at  the  like  special  instance  and  request  of  the  said  C.  D.,  be- 

fore that  time,  found  and  provided  divers  other  books,  pens, 
and  other  necessary  things,  and  used  and  applied  the  6ame  in 
and  about  the  said  last-mentioned  work  and  labour  for  the 
said  C.  D.,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  to  pay  her  so  much  mo- 
ney as  she  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested;  and  the  sai£  A.  B.  avers,  that  she  there- 
fore reasonably  deserved  to  have  of  the  said  C.  D.  the  fur- 
' ther  sum  of  /.  i»f  like  lawful  money,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  whereof  the  said 
C.  D. , afterwards,  to;  wit,  on  the  same  day  aud  year  afore- 
said, there  had  notice.  (Proceed,  as  in  the  last  precedent, 
from  the  asterisk,  p.  170.)  - . 

Proof,  i The  proof  iu  these  actions  will  be:  1.  That  the  infant 
. was  put  to  school  by  the  defendant.  2.  The  usual  sum 
paid  by  children  at  plaintiff’s  school,  and  the  time  the  iri- 
* fant  was  there,  during  which  time  he  was  educated  and 
maintained.  3.  The  books  found,  and  the  price  paid,  with 
the  usual  allowance  of  pocket-money. 

I take  the  law  to  be,  that  if  the  infant’s  father,  &c.  send 
him  to  school,  and  he  receives  education,  if  the  father  do 
not  pay,  the  infant  is  not  liable;  because  the  master  or  mis- 
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* tress  contract  with  the  father  for  the  education,  and  not  the 
infant;  therefore  it  may  be  said  in  this  case,  that  the  infant 
is  sub  potentate  parentis.  Vide  2 Black.  Rep.  1325. 

But  it  would  be  otherwise,  if  the  infant  put  himself  to 
school ; in  this  case,  he  will  be  bound.  Cro.  J.  494.  1 Str. 

690.  For  the  law  says,  he  may  bind  himself  to  pay  for  his 
necessary  meat,  drink,  apparel,  physic,  and  such  other  ne- 
cessaries; and  likewise  for  his  good  teaching  and  instruc- 
tion, whereby  he  may  profit  himself  afterwards.  Co.  Lit. 

172. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  Declaration 

or  in  inferior  courts,  or  by  or  against  a particular  person,  as  o°  wasc/of"™ 

the  case  may  be,  according  to  the  forms  of  court,  given  from  mterpreter  of 

foreign  lan- 

page  39  to  117./  goagea,  to  a 

For  that  whereas  the  said  C.  D.  heretofore  to  wit  on  the*  sentlem*n- 
day  of  , in  the  year  of  our  Lord,  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  l.  of  lawful  money  of  Great  * 
Britain,  for  a certain  stipend,  salary,  and  allowance,  before 
that  time  due  and  payable  from  the  said  C.  D.  to  the  said 
A.  B.,  for  and  in  respect  of  the  service  of  the  said  A.  B., 
done  and  performed,  as  the  interpreter  of  foreign  languages,  t 
to  wit,  the  Chinese,  and  other  languages,  to  the  said  C.  D.; 
and  in  and  about  accompanying  the  said  C.  D.  on  a certain 
voyage  and  journey,  to  places  beyond  the  seas,  and  giving  * 
his  time  and  attendance  to  the  said  C.  D.  as  such  interpreter 
as  aforesaid,  for  a long  time,  to  wit,  for  the  space  of  nine 
months  before  then  elapsed,  and  upon  his  retainer,  and  at 
his  special  instance  and  request,  and  for  certain  work  and 
labour,  and  divers  other  voyages  and  journies,  done  and  per- 
formed by  the  said  A.  B.  for  the  said  C.  D.,  at  his  like  spe- 
cial instance  and  request;  and  being  so  indebted,  he  the  said 
C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on  the  same 

? t 

day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the  ■* 
county  aforesaid,  undertook,  and  faithfully  promised  the 

said  A.  B.  to  pay  him  the  said  sum  of  money,  when  he  the 

■ - r 

* Any  day  after  the  cause  of  action  accrued. 

•'  . -cd-;...  ..  1 I 
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said  G.  D.  should  be  thereunto  afterwards  requested.*" 

. Quantum  me - And  whereas  also  the  said  C.  D.  afterwards,  to  wit,  on  the 
ruu  thcnon.  same  j ay  amj  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  in  consideration  that  the  said  A.  B,, 
at  the  like  request  of  the  said  C.  D.,  had  before  that  time. 

. served  as  interpreter  of  certain  foreign  languages,  to  w<t, 

, the  Chinese,  and  other  languages,  to  the  said  C.  D.,  and  had' 
accompanied  the  said  C.  D.  on  certain  voyages  and  journies 
to  places  beyond  the  seas,  and  during  such  his  accompany- 
ing the  said  C.  D had  given  his  time  and  attendance  to  the  > 
said  C.  L).  as  such  interpreter  as  aforesaid,  fora  long  space 
of  time  (to  wit,  for  the  space  of  nine  months)  before  then 
»•  elapsed,  upon  the  retainer,  and  at  the  like  special  instance 

and  request  of  the  said  C.  D. ; and  had,  at  the  like  request 
* of  the  said  C.  D.,  performed  divers  other  journies  and 
voyages,  and  done  and  performed  other  work  and  labour  for 
the  said  C.  D.  as  the  servant  of  the  said  C.  D.,  at  his  like 
special  instance  and  request,  he,  the  said  C.  D.,  undertook 
aud  then  and  there  faithfully  promised  the  said  A.  B.  to 
pay  him  so  much  money  as  he  therefore  reasonably  deserved  * 
to  have  of  the  said  £.  D.  when  he  should  be  thereunto  af- 
* terwards  requested ; and  the  said  A.  B.  avers,  that  he  there*  a 
fore  reasonably  deserved  to  have  of  the  said  C.  D.  the  fur- 
ther sum  of  l.  of  like  lawful  money,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  whereof  the  said 
.*  C.  D.,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
there  had  notice.  (Add  a count  for  money  lent  and  paid,  as 
ante,  p.  142,  and  an  account  stated,  ante,  p 144,  and  breach, 
according  to  the  form  of  court  used.)  As  the  two  first 
, counts  are  formed,  there  is  no  necessity  to  add  counts  for 
Work  and  labour  generally. 

For  wori:  and  ( Commence  the  declaration  in  K.B.,  C.  P.  or  the  Exche-' 

plaintiff's*  an  r!uer^  or  in  inferior  courts,  or  against  a particular  person,  as 
""dertikcr. . the  case  may  he,  according  to  the  forms  of  court , given  front- 
page 39  to  117 .)  • • • 

Foe  that  whereas  the  said  G.  D.  heretofore,  to  wit,  on.*1 

•Any  day  after  tbecauae  of  action  accrued. 
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the  day  of  , in  the  year  of  our  Lord 

1813,  to  wit,  at  Westminster,  in  the  county  of  Middle- 
sex, was  indebted  to  the  said  A.  B.  in  the  sum  of  1. 
of  lawful  money  of  Great  Britain,  for  the  work  and  la- 
, hour,  care  and  diligence,  of  the  said  A.  B.  as  an  under- 
taker of  funerals,  before  that  time  done,  performed,  and 
bestowed,  by  the  said  A.  B.  and  his  servants,  in  and  about  t 
the  funeral  of  one  E.  F.,  and  on  the  retainer  and  at  the  spe- 
cial instance  aud  request  of  the  said  C.  D.,  and  for  divers 
materials,  and  other  necessary  things  used  and  applied,  in 
and  about  the  furnishing  and  conducting  the  funeral,  by 
* the  said  A.  B.  before  that  time  found  and  provided  for  the 
sgid  C.  D.,  and. at  his  like  special  instance  and  recpiest ; and 
being  so  indebted,  be  the  said  C.  D.,  in  consideration  there- 
of, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.,  to 
pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  whereas  Qmnitmmcnit 
' also  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, ,herCTm- 
at  Westminster  aforesaid,  in  the  couyty  ^foresaid,  in  consi-  « 
/deration  that  the  said  A.  B.,  at  the  like  request  of  the  said  » 

C.  D.,  had  before  that  time  done,  performed,  and  bestowed, 
other  his  work  and  labour,  care  and  diligence,  as  an  under-  , 

taker  of  funerals,  by  himself  and  his  servants,  and  with  his 
horses,  coaches,  and  other  carriages,  in  and  about  the  fune- 
ral of  the  said  E.  F.;  and  also,  at  the  lifte  special  instance 
and  request  of  the  said  C.  D.,  had  before  then  found  and 
provided,  used  and  applied,  divers  other  materials  and  other 
necessary  things,  in  and  about  the  furnishing  and  conduct- 
ing of  the  said  last-mentioned  funeral,  he  the  said  C.  D.  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  so  much  money  as  he  therefore  reasona- 
bly deserved  to  have,  when  he  should  be  thereto  afterwards 
requested;  and  the  said  A.  B.  avers,  that  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.  the  further  sum 
of  /.  of  like  lawful  money,  to  wit,  at  Westminster 

aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D. 
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afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  there 
indebitatus u>  had  notice.  And  whereas  also  the  said  C.  D.  afterward*, 

STE  and  to  wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
em^iioySun'  aforesaid,  in  the  county  aforesaid,  was  indebted  to  the  said 
th*  funeral.  A.  B.  in  the  further  sum  of  l.  of  like  , lawful  money, 
for  the  use  and  hire  of  divers  goods  and  chattels  of  the  said 
, A.  B.,  to  be  used  and  employed  in  and  about  the  business  of 
the  said  C.  D.  and  at  his  like  special  instance  and  request, 

* and  by  the  said  A.  B.  before  that  time  let  to  hire  to  the  said 
C.  D.,  and  at  his  like  special  instance  and  request;  and  be* 
ing  so  iudebted,  he  the  said  C,  D.,  in  consideration  thereof 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  * 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.,  to 
• pay  him  the  said  last-mentioned  sum  of  money,  when  he  1 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 
Quantum mervit  And  wherens  also  afterwards,  to  wit,  on  the  same  day  and 
thereon.  yfear  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforqpaid,  in  consideration  that  the  said  A.  B.,  at  the  like 
special  instance  and  request  of  the  said  C.  D.,  let  to  hire  to 
the  said  C.  D.  divers  other  goods  and  chattels  of  the  said 
A.  B.,  and  used  and  employed  the  same  in  and  about  the  . 
said  last-mentioned  business  of  the  said  C.  D.;  and  that  the 
said  C.  D.  has,  according  to  that  letting  to  hire,  had  and 
used  the  same,  for  a long  time  before  then  elapsed,  he  the 
said  C.  D.  then  and  there  undertook,  and  faithfully  promised 
the  said  A.  B.,  to  pay  him  so  much  money  as  he  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.,  when  he  the 
said  C.  D.  should  he  thereunto  afterwards  requested ; and 
the  said  A.  B.  avers,  that  lie  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.  the  further  sum  of  l.  of  like 
lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  there  had  notice.  (Add 
two  counts  for  work  and  labour  generally,  as  ante,  p.  1154, 
two  counts  for  goods  sold,  as  ante,  p.  158,  and  money  paid, 
as  ante,  p.  142,  account  stated,  as  ante,  p.  144,  and  breach, 
as  stated  in  the  form  of  court  used.) 
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^ f Commence  the  declaration  in  K.  D.,  C.  P.,  or  Exchequer,  Declaration  > 
or  in  inferior  Courts,  ty  or  against  a particular  person,  as  the 
citse  may  he,  according  to  the  forms  of  courts  given  from  !“fg«ou- 
p.  39  to  117 .) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at, 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  I.  of  lawful  money  of  Great 
Britain,  for  the  work  ai\d  labour,  care  and  diligence,  of  the 
said  A.B.  as  a surgeon,  at  the  special  instance  and  request 
of  the  said  C.  D.  in  and  about  the  healing  and  curing  of  the 
said  C.  D.,  (f  and  one  E.  F.  his  wife,  and  divers  other  persons 
of  the  family  of  the  said  C.  I).,)  of  divers  bruises,  wounds, 
diseases,  disorders,  sicknesses,  and  maladies,  under  which 
the  said  C.  D.  [and  his  said  wife,  and  the  said  other  persons 
of  his  family)  had  before  that  time  laboured  and  languished, 
arid  for  divers  medicines  and  other  necessary  things,  before 
that  time  found  and  provided,  administered,  delivered,  and 
used,  and  applied  by  the  said  A.  B.  in  and  about  the  healing 
and  curing  the  said  C.  D.,  ( and  his  said  wife,  and  the  said 
other  persons  of  his  family,)  and  at  the  like  request  of  the 
said  C.  D. ; and  also  for  divers  journies  and  attendances  be- 
fore that  time  performed  and  made  by  the  said  A.  B.  for  the  * 
said  C.  D.,  at  his  like  special  instance  and  request ; and  be- 
ing so  indebted,  he  the  said  C.  D.,  in  consideration  thereof,  * 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook 
qnd  then  and  there  faithfully  promised  the  said  A.  B.,  to 
pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
shoujd  be  thereunto  afterwards  requested.  *And  whereas  m.- 

also  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 

Westminster  aforesaid,  in  the  county  aforesaid,  in  conside- 
ration that  the  said  A.  B.,  at  the  like  special  instance  and 
request  of  the  said  C.  P-,  had  before  that  time  done,  per- 
fomicd,  and  bestowed  other  Iris  work  and  labour,  care  and 

*^L»I jkj  a6tr  the  fauje.of  actios  accrued.  f ‘ 

t If  for  cure  of  the  wife  at  well,  or  any  of  the  family,  thee  iniert  the  ■- 
Won),  in  italic*  otherwiie  the;  lhould  be  omitted. 
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A*  auiaa-mid- 
wife. 


diligence,  as  a surgeon,  in  ami  about  the  healing  and  curing 
the  said  C.  I).  ( and  the  said  E.  F.  his  wife,  and  divert 
other  persons  if  his  family,)  of  divers  o'her  bruises,  wounds, 
diseases,  disorders,  sicknesses,  and  maladies,  under  which  the 
said  C.  l).,(and  his  said  icife,  and  the  said  last-mentioned  other 
persons  of  his  family,)  had,  before  that  time,  laboured  and 
languished,  and  had  before  that  time,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  found  and  provided,  ad- 
ministered, delivered,  and  used  and  applied  divers  other  me- 
dicines, and  other  necessary  things  in  and  about  the  healing 
and  curing  the  said  C.  D.,  (and  his  said  wife,  and  the  said  last- 
mentioned  persons  of  his  family ;)  and  had  also  before  that 
time,  at  the  like  special  instance  and  request  of  the  said  C.  D., 
performed  and  made  divers  other  journies  and  attendances  for 
the  said  C.  D.;  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  to  pay  him  so  much  money 
as  he  therefore  reasonably  deserved  to  have  of  the  said  C.  D., 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re. 
quested ; and  the  said  A. B. avers,  that  he  therefore  reasonably 
deserved  to  have  of  the  said  C.  D.  the  further  sum  of  /. 
of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  there  had  notice. 
(Add*  two  counts  for  work  and  labour  generally,  as  ante, 
p.  164,  and  goods  sold  and  delivered  to  the  defendant  only, 
as  ante,  p.  158,  money  paid,  as  ante,  p.  142,  account 
stated,  as  ante,  p.  144,  and  breach,  as  stated  in  the  form 
of  court  used.) 

f Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  by  or  against  a particular  person,  as  the 
case  may  he,  according  to  the  forms  of  courts  given  from 
p.  S9  to  U7.J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
t day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 

Westminster,  in  thecounty  of  Middlesex,  was  indebted  to  the  ' 
said  A.  B.  in  thesum  of  l.  of  lawful  money  of  Great  Britain, 

t Any  day  after  the  caute  of  action  accrued. 
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for  the  work  and  labour,  care,  diligence,  and  attendance,  of 
the  said  A.B.,  by  him  the  said  A.  B.  before  that  time  done 
and  performed,  as  a man-midwife,  at  the  special  instance 
and  request  of  the  said  C.  D.  in  and  about  the  visitin-  and 
attending  upon  E.  F.,  the  wife  of  the  said  C.  D.,  then  preg- 
nant and  labouring  with  child,  and  languishing  under  divers 
sicknesses  and  maladies;  and  in  and  about  the  delivering  of 
the  said  E.  F.  of  the  child  with  which  she  was  then  preg- 
nant, and  in  and  about  the  healing  and  curing  the  said  E.  F. 
the  wife  of  the  said  C.  D.,  of  divers  disorders,  sicknesses,* 
and  maladies,  with  which  she  was,  during  the  time  afore- 
said and  afterwards,  afflicted;  and  for  divers  medicines  and 
other  necessary  things,  by  the  said  A.  B.  before  that ’time 
found,  provided,  administered,  delivered,  and  applied,  ift 
and  about  the  healing  and  curing  of  the  said  E.  F.,  the  wife 
of  the  said  C.  D.,  of  the  said  sicknesses,  disorders,  and  mala- 
dies; and  being  so  indebted,  he  the  said  C.  D.,  in  considera- 
tion thereof  afterwards,  to  wit,  on  the  same  day  aud  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  un- 
dertook, and  then  and  there  faithfully  promised  the  said  A.  B. 
to  pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  whereas  also  mf 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West-  rui‘  lh<;re«n 
minster  aforesaid,  in  the  county  aforesaid,  in  consideration 
that  the  said  A.  B.,  at  the  like  special  instance  and  request  of 
the  said  C.  D.,  had  before  that  time  done,  performed,  and  be- 
stowed, other  his  work  and  labour,  care,  diligence,  and  atten- 
dance, as  a man-midwife,  in  and  about  the  visiting  and  attend- 
ing upon  the  said  E.  F.,  the  wife  of  the  said  C.  D.,  then  preg- 
nant and  labouring  with  child,  and  languishing  under  divers 
sicknesses  and  maladies,  and  in  and  about  the  delivering  of 
the  said  E.  F.  of  the  child  of  which  she  was  then  pregnant; 
and  ih  and  about  the  healing  and  curing  of  the  said  E.  F.,  the 
wife  of  the  said  C.  D.,  of  divers  other  disorders,  sicknesses, 
and  maladies,  with  which  she  was  during  the  time  last 
aforesaid  and  afterwards  afflicted;  and  had  before  that  time, 
at  the  like  special  instance  and  request  of  the  said  C.  D.,  found 
and  provided,  administered,  delivered,  and  applied,  divers 

w 9 
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other  medicines,  anti  other  necessary  things,  in  and  about  the 
I.  • •ding  and  curing  of  the  said  E.  F.,  the  wife  of  the  said  C.  D., 
of  the  said  last-mentioned  sicknesses,  disorders,  and  mala- 
dies; lie  the  saitl  C.  D.  undertook,  and  there  and  then  faith- 
fully promised  the  said  A.  B.,  to  pay  him  so  much  money  as 
he  therefor^  reasonably  deserved  to  have  of  the  said  C.  D., 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested ; and  the  said  A.  B.  avers,  that  he  therefore  reasona- 
bly deserved  to  have  of  the  said  C.  D.  the  further  sum  of  l. 
of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  iu 
tire  county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
wit,  on  the  day.atid  year  aforesaid,  there  had  notice.  (Add 
counts,  as  in  the  last  precedent,  p.  178,  from  the  asterisk.) 
Proof.  The  proof  will  be — That  plaintiff  practises  the  art  of 

man-midwifery.  2.  The  delivery  of  the  defendant’s  wife. 
3.  The  usual  fee  paid  for  delivery.  4.  The  medicines  de- 
livered, and  that  the  bill  is  reasonable;  and  lastly,  that  she 
is  the  wife  of  defendant  by  reputation,  &c.  or  that  the  de- 
fendant said  she  was  his  wife.  Proof  of  an  actual  marriage 
is  not  necessary. 

if  for  tin*  do-  ’ If  it  be  a delivery  of  any  other  woman  than  the  wife,  the 

oUicr  woman  count  should  state,  “The  delivery  of  one  M.  S.  of  a certain 

ihanptamtUTi  child,  &c.  at  the  special  instance  and  request  of  defendant,” 

and  that  he  undertook  and  promised  payment. 

For  work  done  ( Commend  the  declaration  in  the  K.  B.,  C.  P.,  or  Excite- 

s»  on  spotlit-  ....  , , . . , 

c»i7.  quer,  or  in  injenor  courts,  by  or  against  a particular  person, 

as  the  case  may  he,  according  to  the  forms  of  courts  given 
from  page  39  to  1 \7.J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
• day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  l.  of  lawful  money  of  Great 
Britain,  for  t the  work  and  labour,  care  and  diligence,  of  the 

* Any  day  after  the  cause  of  action  accrued. 

+ This  action  lies  for  medicines  provided  and  delivered  for  an  infant 
daughter  against  the  father.  I.d.  Ray.  81.  But  the  declaration  must  state 
for  physic  provided  and  delivered  far  the  daughter,  at  request  of  the  fa- 
ther, and  not  to  the  daughter-  Ket.  4S9. 
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said  A.  B.  as  an  apothecary,  by  him  the  said  A.  B.  before 
that  time  done,  performed,  and  bestowed,  in  and  about  the 
healing  and  curing  of  the  said  C.  D.  (*and  dicers  other  per- 
sons of  the  family  of  the  said  C.  D.)  of  divers  diseases  and 
maladies,  under  which  they  had  laboured  and  languished, 
and  at  his  special  instance  and  request;  and  for  divers  medi- 
cines, medicinal  potions,  plaisters,  and  other  necessary 
things,  before  that  time  found  and  provided, 'administered, 
delivered,  used  and  applied,  by  the  said  A.  B.,  in  and 
about  that  particular,  at  the  like  special  instance  and  re- 
quest of  the  said  C.  D. ; and  being  so  indebted,  he  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  C.  D.,  to  pay  him  the  said  sum  of 
money,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  whereas  also  afterwards,  to  Qfmitmmt. 
wit,  on  the  same  day  and  year  aforesaid,  at  Westminster  ru“  lhm'°" 
aforesaid,  in  the  county  aforesaid,  in  consideration  that  the 
said  A.  B.,  at  the  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  done,  performed,  and  bestowed, 
other  his  work  and  labour,  care  and  diligence,  as  an  apothe- 
cary, in  and  about  the  healing  and  curing  of  the  said  C.  D. 

( *and  divers  other  persons  of  the  family  of  the  said  C.  D.)  of 
divers  other  diseases  and  maladies  under  which  they  had  la- 
boured and  languished;  and  had  also,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  before  that  time  found, 
provided,  administered,  delivered,  used,  anil  applied,  divers 
other  medicines,  medicinal  potions,  plaisters,  and  other  ne- 
cessary things,  in  and  about  that  last-mentioned  particular, 
he  the  said  C.  D.  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  so  much  mo- 
ney as  he  therefore  reasonably  deserved  to  have  of  the 
said  C.  D.,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  the  said  A.  B.  avers,  that  he 
therefore  reasonably  deserved  to  have  of  tiie  said  C.  D. 
the  farther  sum  of  /.  of  like  lawful  money,  to  wit, 

* If  for  the  core  of  other  person*  a*  well  a*  the  defondaht,  insert  the 
word*  in  italic*,  otherwise  they  should  be  omitted. 
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at  Westminster  aforesaid,  in  the  county  aforesaid,  whereof 
the  said  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  there  had  notice.  (Add  a count  for  money  laid 
out,  as  antep.  142,  and  an  account  stated,  as  ante  p.  144, 
and  bread),  according  to  the  form  of  courts  used.) 

An  apothecary  An  apothecary  cannot  in  general  recover  for  journies  or  at- 

cannot i cover 

for  journies.  tendance,  because  his  profit  arises  on  the  medicines  deliver- 
ed ; but  he  may  recover  the  usual  fees  for  bleeding. 

Proof.  In  this  case  you  prove  that  plaintiff  is  an  apothecary  only, 

the  delivery  of  the  medicines  charged  in  the  bill,  and  that 
the  charges  are  reasonable.  I have  known  a general  proof  of 
the  delivery  of  medicines  sufficient,  without  proof  of  every 
particular  bottle,  that  being  almost  impossible. 

For  work  and  ( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
plaiimff’V'1*  or  1,4  inferior  courts,  by  or  against  a particular  person,  as 
'•ife,  aaa  mid-  the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  1 17.,/ 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
•day  of  , in  the  year  of  our  Lord,  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to  A. 
B.  in  the  sum  of  /.  of  lawful  money  of  Great  Britain,  for  the 
work  and  labour,  care  and  diligence  of  E.  F.  the  wife  of  the  said 
A.  B.  as  a midwife,  before  that  time  done,  performed,  and 
bestowed  by  the  said  E,  F.  for  G.  H.,  the  wife  of  the  said  C. 
D. , and  at  the  special  instance  and  request  of  the  said  C.  D., 
and  being  so  indebted,  he  the  said  C.  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  A.  B.  to  pay 
him  the  said  sum  of  money,  when  he  the  said  U.  D.  should 
be  thereunto  afterwards  requested.  And  whereas  also  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  in  consideration 
that  the  said  E.  F.  at  the  like  special  instance  and  request  of 
the  said  C.  D.  had,  before  that  time,  done,  performed,  and 
bestowed,  other  her  work  and  labour,  care  and  diligence,  as  a 
midwife,  for  the  said  G.  H.,  the  wife  of  the  said  C.  D.,  he 
* Any  da;  after  the  cause  of  action  accrued. 


Quantum  me - 
{Ml  thereon. 
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the  said  C.  D.  then  and  there  undertook,  and  faithfully  pro- 
mised the  said  A.  B.  to  pay  him  so  much  money  as  lie  there- 
fore reasonably  deserved  to  have  of  the  said  C.  D.,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested;  and  the 
said  A.  B.  avers,  that  the  said  E.  F.  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sum  of  l.  of  like 
lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.  afterwards  to  wit,  on  the  same 
day  and  year  aforesaid,  there  had  notice.  And  whereas  also,  riKtebit.tn.iu- 
thesaid  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid,  l*our  by  pWn- 
was  indebted  to  the  said  A.  B.  in  the  further  sum  of  lm  Taut.. 
of  like  lawful  money,  for  the  work  and  labour,  care  and  dili- 
gence of  the  said  A.  B.  by  him  the  said  A.  B.  and  his  servants, 
before  that  time  done,  performed,  and  bestowed  in  and 
about  the  business  of  the  said  C.  D.  and  for  the  said  C.  D.  Thewifc,  in 
and  at  his  special  instance  and  request;  and  being  so  in-  u^hTin^!!!. 
debted,  he  the  said  C.  D.,  in  consideration  thereof,  after-  the 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West-  bus^nd!  * 
minster  aforesaid,  in  the  county  aforesaid,  undertook,  and  ' 

then  and  there  faithfully  promised  the  said  A.  B.  to  pay  him 
the  said  last  mentioned  sum  of  money,  when  he  the  said  C. 

D.  should  be  thereunto  afterwards  requested.  And  whereas  Quantum  m?- 
also  afterwards,  to  wit,  on  the  same  day  and  year  afore-  nut  ,h<Teun' 
said,  at  Westminster  aforesaid,  in  the  county  aforeaid, 
in  consideration  that  the  said  A.  B.,  at  the  like  special 
iustance  and  request  of  the  said  C.  D.  had  before  that  time 
done,  performed,  and  bestowed,  by  himself  and  his  servants, 
other  his  work  and  labour,  care  and  diligence,  in  and  about, 
other  the  business  of  the  said  C.  D.,  and  for  the  said  C.  D., 
he  the  said  C.  D.  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  so  much  money  as  he 
therefore  reasonably  deserved  to  have,  when  he  the  said  C. 

D.  should  be  thereunto  afterwards  requested  ; and  the  said 
A.  B.  avers,  that  he  therefore  reasonably  deserved  to  have  of 
the  said  C.  D.  other  l.  of  like  lawful  money,  to  wit,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  whereof  the 
said  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
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said,  there  had  notice  ; (add  a count  for  money  paid  as  aute 
p.  142,  anil  account  stated  as  ante  p.  144,  and  breach  accord- 
ing to  the  form  of  courts  used.) 

( Commence  the  declaration  in  K.  71.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  or  hy  a particular  person,  as  the  case 
may  be,  according  to  the  forms  of  courts  given  from  page  39 
to  H7.J 

For  that  whereas  the  said  C.  D.  whilst  she  was  sole,  and 
belore  herintermarriage  with  thesaid  C.  D.  heretofore,  to  wit, 
on  the  day  of  ,*  in  the  year  of  our  Lord,  1813,  to  wit, 
at  Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
thesaid  A.  B.  in  the  sum  of  I,  of  lawful  money  of 

Great  Britain,  for  the  work  and  labour,  care  and  diligence,  of 
the  said  A.  B.,  by  him  the  said  A.  B.  before  that  time  done, 
performed,  and  bestowed,  for  the  said  E.  F.,  whilst  she  was 
so  sole  and  unmarried  ns  aforesaid,  and  at  her  special  instance 
and  request ; and  being  so  indebted,  she  the  said  E.  F.,  whilst 
she  was  so  sole  as  aforesaid,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.  to  pay  to 
him  the  said  sum  of  money,  when  she  the  said  E.  F.  should 
be  thereunto  afterwards  requested.  And  whereas  also  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  in  consideration 
that  thesaid  A.  B.  at  the  like  special  instance  and  request 
of  the  said  E.  F.  whilst  she  was  so  sole  and  unmarried  as 
aforesaid,  bad  before  that  time,  done,  performed,  and  be- 
stowed, other  his  work  and  labour,  care  and  diligence,  in 
and  about  other  the  business  of  the  said  F..  F.,  and  for  the 
said  E.  F.,  she  the  said  E.  F.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.  to  pay  him  so  much 
money  as  he  therefore  reasonably  deserved  to  have,  when  she, 
the  said  E.  F.,  should  be  thereunto  afterwards  requested ; 
and  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  E.  F.,  whilst  she  was  so  sole  and 
unmarried  as  aforesaid,  other  l.  of  like  lawful  money,  to 
* Any  day  before  the  marriage. 
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wit,  at  Westminster  aforesaid,  iu  the  county  aforesaid,  where- 
of the  said  E.  F.  afterwards,  to  wit,  on  the  same. day  and 
year  aforesaid,  there  had  notice.  And  whereas  also  the  said 
E.  F.  whilst  she  was  so  sole  as  aforesaid,  afterwards,  to  wit,  money  paid, 
on  the  same  day  and  year  aforesaid,  at  Westminster  afore-  ieut.  r m 1 
said,  in  the  county  aforesaid,  was  indebted  to  the  said  A.  B. 
in  other  /.  of  like  lawful  money,  for  money  by  the  said 
A.  B.  before  that  time  laid  out,  expended,  and  paid,  for  the 
said  E.  F.,  whilst  she  was  so  sole  and  unmarried  as  aforesaid, 
and  at  her  special  instance  and  request,  and  for  other  money 
by  the  said  A.  B.  before  that  time  lent  and  advanced  to  the 
said  E.  F.,  whilst  she  was  so  sole  and  unmarried  as  afore- 
said, at  her  like  instance  and  request ; and  being  so  indebted, 
she  the  said  E.  F.,  whilst  she  was  sole  and  unmarried  as 
aforesaid,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  last-menti- 
oned sum  of  money,  when  he  should  be  thereunto  afterwards 
requested  : (Add-account stated  asante  p.  144,  and  conclude 
as  follows ;)  yet  the  said  E.  F.  whilst  she  was  sole  and  un-  Breath, 
married,  and  the  said  C.  D.  and  E.  F.  since  their  intermar- 
riage (although  often  requested,  &c.)  have  not,  nor  hath 
either  of  them,  yet  paid  the  said  several  sums  of  money,  or 
any  part  thereof,  to  the  said  A.  B.  But  the  said  E.  F. 
while  she  was  so  sole  and  unmarried  as  aforesaid,  and  the 
said  C.  D.  and  E.  F.  since  their  intermarriage,  to  pay  the 
same,  or  any  part  thereof,  to  the  said  A.  B.,  have,  and  each 
of  them  hath,  hitherto  wholly  refused,  and  still  do  refuse, 
to  the  damage  of  the  said  A.  B.  of  /. ; and  therefore  he 
brings  bis  suit,  &c, 

( Commence  the  declaration  in  K.  B.,  or  C.  P.  as  antep.  64.  J Declaration  t.y 
For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  wiV'^Wndebt 
day  of  in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to  rwgepforjoo* 
the  said  E.  F.  the  wife  of  the  said  A.  B.  whilst  she  was  sole 
and  unmarried,  and  before  her  intermarriage  with  the  said 
A.  B.  in  1.  of  lawful  money  of  Great  Britain,  for  divers 
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goods,  wares,  and  merchandizes,  by  the  said  E.  F.*  whilst 
she  waB  so  sole  and  unmarried,  before  that  time,  sold  and 
delivered  to  the  said  C.  D.,  and  at  his  special  instance  and 
request;  and  being  so  indebted,  he  the  said  C.  D.  in  consi- 
deration thereof,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the 
said  E.  F.  to  pay  her  the  said  sum  of  money,  when  he  the  said 

C. D.  should  be  thereunto  afterwards  requested.  And  whereas 
also  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  in  consi- 
deration that  the  said  E.  F.  whilst  she  was  so  sole  and  un- 
married, at  the  like  instance  and  request  of  the  said  A.  B. 
had  before  that  time,  sold  and  delivered  to  the  said  C.  D.t 
divers  other  goods,  wares,  and  mercuandizes,  he  the  said  C. 

D.  undertook,  and  then  and  there  faithfully  promised  the 
said  E.  F.  whilst  she  was  so  sole  and  unmarried,  to  pay  her 
so  much  money  as  she  therefore  reasonably  deserved  to 
have,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested  ; and  the  said  A.  B.  and  E.  F.  his  wife  aver, 
that  she  the  said  E.  F.  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.  other  l.  of  like  lawful  money,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  C.  D.  afterwards  to  wit,  on  the  same  day 
and  year  aforesaid,  there  had  notice.  And  whereas  also  the 
said  C.  D.  afterwards  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  was 
indebted  to  the  said  E.  F.  whilst  she  was  so  sole  and  un- 
married, in  the  further  sum  of  /.  of  like  lawful  money, 
for  money  by  the  said  E.  F.,  whilst  she  was  so  sole  and  un- 
married as  aforesaid,  before  that  time  laid  out,  expended, 
and  paid  for  the  said  C.  D.,  at  his  like  special  instance  and 
request ; and  being  so  indebted,  he  the  said  C.  D.,  in  consi- 
deration thereof,  afterwards,  to  wit,  on  the  same  day  and 

• Where  the  husband  and  wife  join  in  the  action,  the  interest  of  the 
wife  must  be  stated,  as  if  the  cause  of  action  existed  before  her  marriage. 
So  where  she  bat  a separate  property.  2 Black.  Rep.  1SS6. 
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year  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the 
said  E.  F.,  whilst  she  was  so  sole  and  unmarried,  to  pay  her 
the  said  last-mentioned  sum  of  money,  when  he  should  be 
thereto  afterwards  requested.  And  whereas  also  the  said  C.  Account 

D.  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  accounted 
with  the  said  E.  F.,  whilst  she  was  so  sole  and  unmarried, 
of  and  concerning  divers  other  sums  of  money,  before  that 
time  due  and  owing,  and  in  arrear  and  unpaid  from  the  said 
C.  D.  to  the  said  E.  F.,  whilst  she  was  so  sole  and  unmarried 
and  indebted ; and,  upon  that  accounting,  he  the  said  C.  D. 
was  then  and  there  found  in  arrear  and  indebted  to  the  said 

E.  F.  in  the  further  sum  of  /.  of  like  lawful  money,  and 
being  so  found  in  arrear  and  indebted,  he  the  said  C.  D.,  in 
consideration  thereof,  &c.  undertook,  &c.  (add  breach,  as 
ante,  page  65.) 

( Commence  the  declaration  in  K.  It.,  C.  P.,  or  Exchequer,  Declaration 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  hSband*  for 
the  case  may  be,  according  to  the  forms  of  courts  given  from  *«• 

page  39  to  l\7.J  wife,  and  for 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  de°iTeredd  and 
• day  of  , in  theyear  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to  the 
said  A.  B.  in  the  sum  of  l.  of  lawful  money  of  Great  Bri- 
tan, for  meat,  drink,  washing,  lodging,  and  other  necessa- 
ries, by  the  said  A.  B.  before  that  time  found  and  provided 
for  one  E.  F.,  the  wife  of  the  said  C.  D.,  at  his  special  in- 
stance and  request;  and  being  so  indebted,  he  the  saidC.  D., 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook,  and  faithfully  promised  the  said  A.  B.  to 
pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  whereas  Quantum  nt- 
also  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  ,htr'0"' 
at  Westminster  aforesaid,  in  consideration  that  the  said 

* An;  dij  after  Uie  cause  of  action  accrued. 
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A.  B.,  at  the  like  request  of  the  said  C.  D.,  had  before  that 
time  found  and  provided  for  the  said  E.  F.,  the  wife  of  the 
said  C.  D.,  other  meat,  drink,  washing,  lodging,  and  other 
necessaries,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  to  pay  him  so  much  money 
as  he  therefore  reason  lily  deserved  to  have  of  the  said  C.  D., 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
qutsted.  A nd  the  said  A.  B.  avers,  that  he  therefore  reasona- 
bly deserved  to  have  of  the  said  C.  D.  the  further  sum  of 
l.  of  like  lawful  money,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  whereof  the  said  C.  D.  afterwards, 
Indebitatus  as-  to  wit,  on  the  day  and  year  aforesaid,  there  had  notice.  And 
Kooi^soblaml  whereas  also  the  said  C.  D.  afterwards,  to  wit,  on  the  same 
delivered.  day  alu]  year  aforesaid,  at  Westminster  atoresaid,  in  the  - 
county  aioresaid,  was  indebted  to  the  said  A.  B.  in  the  fur- 
ther sum  of  I.  of  like  lawful  money,  for  divers  goods, 

wares,  and  merchandizes,  by  the  said  A.  B.  before  that  time 
sold  and  delivered  to  the  said  C.  D.,  at  his  like  special  in- 
stance and  request;  and  being  so  indebted,  he*  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook  and  faithfully  promised  the 
said  A.  B.,  to  pay  him  the  said  last-mentioned  sum  of  mo- 
ney, when  he  the  said  C.  D.  should  be  thereunto  afterwards 
^thtreoiT  requested.  And  whereas  also  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  in  consideration  that  the  said  A.  B., 
at  the  like  special  instance  and  request  of  the  said  C.  D., 
had  before  that  time  sold  and  delivered  to  the  said  C.  D.  di- 
vers other  goods,  wares,  and  merchandizes,  he  the  said  C.  D. 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  so  much  money  as  he  therefore  reasonably 
deserved  to  have  of  the  said  C.  D.,  when  he  the  said  C.  D. 
should  be  thereuuto  afterwards  requested.  And  the  said 

* The  husband  is  bound  by  the  wife's  contracts  for  necessary  goods  dur- 
ing cohabitation,  and  although  the  goods  be  actually  delivered  to  her,  yet 
they  arc  good*  told  and  delivered  to  him.  De  Grey , C.  J.  1 ff'ilt.  389. 
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A.  B.  avers,  that  he  therefore  reasonably  deserved  to  have 
of  the  said  C.  D.  the  further  sum  of  l.  of  like  lawful 

money,  tb  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit,  on  the 
same  dav  and  year  aforesaid,  there  had  notice.  And  For  money 
whereas  also  the  said  C.  D.  afterwards,  to  wit,  on  the  same  v»„ceil  to  tl>« 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  thewlfe' 
county  aforesaid,  was  indehted  to  the  said  A.  B.  in  the  fur- 
ther sum  of  /.  of  like  lawful  money,  for  money  by  the 
said  A.  B.  before  that  time  lent  and  advanced  to  the  said 
E.  F.,  the  wife  of  the  said  C.  D.,  at  the  like  special  instance 
and  request  of  the  said  C.  D. ; and  being  so  indebted,  he  the 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  last-men- 
tioned sum  of  money,  when  he  the  said  C.  D.  should  be 
•thereunto  afterwards  requested.  (Add  account  stated,  and  Breach, 
breach,  as  ante,  p.  144.) 


HUSBAND  AND  WIFE. 

It  is  laid  down,  that  whatever  the  wife  earns  during  co- 
verture belongs  to  the  husband,  and  he  shall  bring  an  action 
for  it  in  his  own  name.  And  it  was  held  on  demurrer,  in 
an  action  by  husband  and  wife,  for  work  done  by  the  wife, 
that  the  action  ought  to  have  been  brought  by  the  husband 
alone  ; for,  it  being  a general  indebitatus  assumpsit,  no  pro- 
mise can  be  supposed  to  have  been  made  to  the  wife;  and 
as  the  wife’s  debts  would  fall  against  the  husband’s  estate, 
so  the  profits  of  her  labour  shall  go  to  him  or  his  executor. 
Salk.  114.  Buckley  v.  Collier.  But  where  there  is  an  ex- 
press promise  to  the  wife,  the  husband  may  assent  to  make 
it  a joint  contract,  and  then  she  may  join.-  2 Black.  Rep. 
1239.  Cro.  Etiz.  61.  rrattand  Wife  v.  Taylor. 

It  is  clearly  agreed,  that  for  debts  due  to  the  wife,  and  all 
causes  of  action  before  coverture,  the  husband  must  join  with 
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Proof. 


her  in  the  action.  Roll.  Abr.  347.  Sid.  2.05).  And  he  is 
answerable  for  all  actions,  which  his  wife  stood  attached,  at 
the  time  of  the  coverture;  in  which  cases,  the  action  must 
be  against  them  both.  Co.  Lit.  133. 

Her  interest  jn  a|i  actions  of  assumpsit,  wherein  the  husband  and  wife 

roust  appear  if . # 1 

the  be  joined,  join,  the  interest  of  the  wife  must  be  stated;  for  otherwise, 
as  the  wife  can  make  no  contract,  and  the  husband  has  the 
benefit  of  all  made  by  her,  the  assumpsit  shall  be  deemed  to 
be  only  to  the  husband,  unless  her  interest  appears  specially. 
As  where  she  has  a separate  property.  So  if  the  cause  of 
action  existed  before  her  marriage.  2 Black.  Rep.  123G. 
B'deood  v.  Way  aid  Ux.  So  if  a promise  is  made  to  pay  her 
10/.  for  the  cure  of  a wound.  It  was  held,  that  the  cause  of 
action  arising  from  her  labour  and  skill,  and  the  promise  be- 
inp  made  to  her,  she  and  her  husband  may  join.  Cro.  Jac. 
206.  Brashford  v.  Buckingham.  Vide  1 Str.  80.  Salk.  1 18. 

As  an  extraordinary  fee  in  this  case  is  due  to  the  plaintiff’s 
wife  for  the  practice  of  a midwife,  his  proof  should  be, 
1.  That  she  exercises  that  profession.  2.  The  fee  usually 
paid  on  such  O'  casion;  and,  3.  The  delivery  of,  and  attend- 
ance on,  the  defendant’s  wife.  4.  That  she  is  the  wife;  by 
reputation  or  acknowledgment  of  defendant,  will  do. 

From  the  time  of  the  intermarriage,  the  law  looks  upon 
the  husband  and  wife  but  as  one  person,  and  therefore  allows 
the *profit«"of  but  one  will  between  them,  which  is  placed  in  the  hus- 

her  real e*t«tc.  band,  as  the  fittest  and  ablest  to  provide  for  and  govern  the 
family;  and  for  this  reason,  the  law  gives  the  husband  an 
absolute  power  of  disposing  of  her  property,  no  act  of  hers 
being  of  any  force  to  affect  or  transfer  that  which,  by  the  in- 
termarriage, she  has  resigned  to  the  husband.  But  the  free- 
hold and  inheritance  of  the  wife  is  subject  to  other  rules 
mid  regulations;  for  the  husband,  by  the  marriage,  does  not 
become  absolute  proprietor  of  the  inheritance,  but,  as  the 
governor  of  the  family,  is  so  far  master  of  it,  as  to  receive 
the  profits  of  it  during  her  life,  but  has  no  power  to  make 
an  absolute  sale  of  it,  without  her  consent.  Roll.  Abr.  347. 

2 Inst.  510.  10  Co.  42. 

All  the  personal  estate,  as  money,  goods,  chattels,  house- 


The  husband 
and  wife  but 
one  person 
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hold  furniture,  &c.  that  were  the  property  and  in  the  pos-  Pcrsou*i 
session  of  the  wife,  at  the  time  of  her  marriage,  are  actually 
vested  in  the  husband;  so  that  of  these,  he  may  make  any 
disposition  in  his  life-time,  without  her  consent,  or  may  by 
will  devise  them,  and  shall  without  any  such  disposition  go 
to  the  executors  or  administrators  of  the  husband,  and  not 
to  the  wife,  though  she  survive  him.  Co.  Lit.  351.  Doct. 
and  Stud.  Dia.  l.-c.  7.  But  choses  in  action,  as  debts  by 
obligation,  &c.  which  are  to  be  demanded  by  action,  though 
they  are  likewise  so  far  vested  in  the  husband  that  he  may 
reduce  them  into  possession,  yet,  if  he  dies  before  any  alte- 
ration made  by  him,  they  shall  go  to  his  wife;  nor  shall 
they,  with  such  alteration,  survive  to  the  husband  upon  the 
death  of  the  wife,  or  he  have  any  right  to  them,  but  as  he 
is  entitled  as  administrator  to  his  wife.  Co.  Lit.  317.  3 
Mod.  186.  1 Roll.  Abr.  910. 

In  those  cases  where  the  debt,  or  cause  of  action,  will  sur-  ,when  ,,u*-  , 

. . band  *nd  wile 

vive  to  the  wife,  the  husband  and  wife  are  regularly  to  join  are  to  join, 
in  the  action,  as  in  recovering  debts  due  to  the  wife  before 
marriage,  in  actions  relating  to  her  freehold  or  inheritance, 
or  injuries  done  to  the  person  of  the  wife.  Roll.  Abr.  347. 

Moore,  432.  Therefore  the  husband  alone  cannot  bring  an 
indebitatus  assumpsit,  or  an  insimul  computasset,  for  a debt 
due  to  the  wife  herself  before  coverture,  much  less  when  it 
is  due  to  her  as  executrix  or  administratrix.  Sid.  999. 

Owen,  82. 

The  husband  is  liable  to  the  debts  contracted  by  the  wife  Husbandiiabir 

, ..  , , , . • , , to  all  debt* 

before  marriage,  whether  he  had  any  portion  with  her  or  wifc  contraet- 
not;  and  this  the  law  presumes  reasonable,  because,  by  the  *^foi'e  °,sr‘ 
marriage,  the  husband  acquires  an  absolute  interest  in  the 
personal  estate  of  the  wife,  and  has  the  receipt  of  the  rents 
and  profits  of  her  real  estate  during  coverture;  also  whatever 
accrues  to  her  by  her  labour,  or  otherwise,  during  the  co- 
verture, belongs  to  the  husband ; so  that  in  favour  of  cre- 
ditors, and  that  no  person’s  act  should  prejudice  another, 
the  law  makes  the  husband  liable  to  those  debts  with  which 
he  took  her  attached.  Roll.  Abr.  352.  3 Mod.  186.  But 
if  the  feme  sole  marries  and  dies,  the  husband  shall  not  be 
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But  they  must 
be  recovered 
in  iter  life- 
time,  or  at 
leant  suit  must 
be  com- 
menced. 


She  must  be 
joined  in  *ucl» 
suiti.  * 


Proof  of  mar- 
riage. 


Marr.  act,  *26 
Geo.  9-  c.  33 


charged;  for  they,  must  be  recovered  in  her  life-time.  Roll. 
Abr.  351.  If  baron  and  feme  be  sued  on  the  wife’s  bond, 
entered  into  by  the  feme  before  marriage,  and  judgment  is 
had  thereupon,  and  the  wife  dies  before  execution,  yet-thc 
husband  is  liable,  for  the  judgment  has  altered  the  debt. 
Sul.  337. 

In  all  rases  where  the  debt  is  contracted  by  the  wife  whilst 
sole,  the  action  must  be  brought  against  the  husband  and 
wife;  otherwise  it  might  be  a means  of  making  the  hus- 
band’s property  liable,  without  giving  him  an  opportunity 
of  defending  himself.  .StiVe,  254,  280.  2 Rol.  Rep.  53. 

Registers  are  in  the  nature  of  records,  and  need  not  be 
produced,  nor  proved  by  subscribing  witnesses.  A copy  is 
sufficient,  and  is  proof  of  a marriage  in  fact,  between  two 
parties  describing  themselves  by  such  and  such  names  and 
places  of  abode,  though  it  does  not  prove  the  identity.  The 
action  for  criminal  conversation  is  the  only  civil  case,  where 
it  is  necessary  to  prove  an  actual  marriage.  4 Burr.  2057. 
So  for  bigamy.  In  other  cases,  cohabitation,  reputation, 
&c.  are  equally  sufficient  since  the  marriage  act  as  before. 
flirt  v.  Barlow,  Lord  Mansfield.  Dottgl.  174. 

Mr.  Justice  Buller  says,  proof  of  the  marriage  may  be 
either  by  a copy  of  the  register  of  the  church  where  the  ce- 
remony was  performed,  or  by  the  testimony  of  one  who  was 
present  at  the  ceremony,  will  be  sufficient,  flu/I.  N.  P.  27.; 
but  it  is  not  necessary  to  prove  a marriage  according  to  the 
church  of  England.  It  is  sufficient,  if  the  party  is  of  any  re- 
ligious sect,  to  prove  a marriage  according  to  the  rites  and 
ceremonies  of  that  sect,  as  Jews,  Quakers,  &c.  Ibid.  28- 
Wools  ton  v.  Scott. 

If  a copy  from  the  register  book  be  produced,  it  must  be 
taken  on  plain  paper  without  stamps,  and  an  exact  copy  of 
the  whole  entry  of  the  marriage  must  be  taken,  as  also  the 
names  of  the  parties  signing,  as  well  as  all  the  witnesses, 
and  date  of  the  year  and  month  ; and  the  witness  must 
prove,  that  it  is  an  exact  copy  taken  from  the  register  book 
of  marriages  of  the  parish  of  A. . Vide  Dougl.  170. 

Proof  by  witnesses  who  saw  the  marriage  is  prima  facie 
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sufficient;  find  whoever  would  impeach  it, must  shew  wherein 
it  is  irregular.  Bull.  114.  Burr.  Settlm.  Casts,  50(5. 

In  Birtv.  Barlow, crim.  con.  The  evidence  produced  was,  a 
copy  of  the  register,  with  the  names  of  parties,  parson,  and 
witnesses;  and  plaintiff’s  counsel  said,  inlhecourse  of  their 
evidence  of  the  adulterous  intercourse,  it  would  come  out, 
that  plaintiff's  reputed  wife  was  of  the  name  and  family  of 
Chamyneys,  and  that  they  long  cohabited  together,  and  es-  The  copy  of 
teemed  to  be  man  and  wife  by  all  their  friends  and  relations.  Harriot 
The  judge  said,  that  identity  of  the  parties  must  be  proved,  clian>pncjF«. 
and  nonsuited  the  plaintiff*  for  want  of  that. — Motion  fora 
new  trial , Lord  hlansbeld,  I here  are  marriages  among  par-  Proof  of  ac- 
ticular  sorts  of  dissenters,  where  the  proof  by  a register  tu*‘  marn*S'- 
would  be  impossible  ; and  the  J.  Denison,  in  a case  of  that 
kind  which  came  before  him,  admitted  other  proof  of  an 
actual  marriage.  But  as  to  the  proof  of  identity,  whatever 
is  sufficient  to  satisfy  a jury  is  good  evidence.  If  neither 
the  minister,  nor  the  clerk,  nor  any  of  the  subscribing  wit- 
nesses, were  acquainted  with  the  married  couple,  in  such  a This  cam* 
case,  none  of  them  might  be  able  to  prove  the  identity;  but """  y.'niirffor 
it  may  be  proved  in  a thousand  other  ways.  Suppose  the  tllcplalu,lft 
bell-ringers  were  called,  and  proved  that  they  rung  the  bells, 
and  came  immediately  after  the  marriage,  and  were  paid  by 
the  parties ; suppose  the  hand-writing  of  the  parties  were 
proved  ; suppose  persons  called  who  were  present  at  the 
wedding  dinner.  Dougl.  174.  Rule  abs. 

Chief  J.  De  Grey  refused  to  admit,  in  an  action  for  crim.  Fleet  regiiter. 
con.  the  Fleet-register,  in  1737,  as  a confirmation  of  the  tes- 
timony of  the  witness  who  was  present  at  the  marriage  so- 
lemnized in  the  Fleet,  saying,  that  the  whole  of  the  transac- 
tion yvas  illegal,  and  the  register  made  by  a person  under  no 
tie,  and  therefore  not  entitled  to  credit.  Howard  v.  Burton- 
wood,  Sit t.  Westm.  1776.  Espineau,  343.  The  register  or  May  Fair, 
books  at  May-Fair-chapcl  was  refused,  the  parson  being  trans- 
ported, and  the  clerk  dead.  4 Burr.  3051.  Morris  v.  Miller. 

In  Birt  v.  Barlow Mr.  Dunning  said,  In  an  action  for 
goods  furnished  to  a wife,  evidence  of  cohabitation  and  re- 
putation is  sufficient.  , Dougl.  175?.  ' S s 
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In  Morris  v.  Miller  forcrim.  con.  plaintiff  proved  articles, 
between  him  and  wife  after  marriage,  for  settling  wife’s 
estate.  Cohabitation,  name,  and  reception  of  her  by  every 
body  as  his  wife,  but  not  by  the  register,  or  by  witnesses 
who  were  present  at  the  marriage,  held  insufficient.  4 Burr. 
2037. 

Marriage  act.  If  any  person  solemnize  matrimony  in  any  other  place 
than  a church  or  public  chapel  (except  by  special  licence 
from  the  archbishopof  Canterbury),  or  without  publication 
of  banns,  or  licence  in  a church  or  chapel,  the  marriage  shall 
be  void.  26  Geo.  2.  c.  33. 

All  marriages  solemnized  by  licence,  where  either  of  the 
parties  (not  being  a widow  or  widower)  is  under  21,  which 
shall  be  had  without  the  consent  of  parents  and  guardians, 
shall  be  absolutely  void.  Ibid. 

This  act  does  not  extend  to  marriages  in  Scotland  or  fo- 
reign parts,  nor  to  any  marriages  among  any  sectaries,  as 
Quakers,  Jews,  &c.‘ whose  marriages  are  good  if  solemnized 
according  to  their  own  rites,  and  both  parties  are  of  the 
same  persuasion.  Bull.  US. ; nor  to  marriages  in  Scotland 
under  age.  Ibid,  114. 

Two  witnensM  All  marriages  shall  be  solemnized  in  the  presence  of  two 
e proc  it  ^ more  credible  witnesses,  besides  the  minister,  and  shall 
be  entered  in  the  register,  and  to  be  signed  and  attested  by 
witnesses.  26  Geo.  2.  c.  33. 

These  clauses  are  of  infinite  utility  to  the  kingdom. 
They  were  meant  as  well  to  prevent  false  entries,  as  to 
guard  against  illegal  marriages,  without  licence,  or  publica- 
tion of  banns.  The  registers  are  directed  to  be  kept  as 
public  books,  and  accompanied  with  every  means  of  authen- 
ticity. But  besides  facilitating  and  ascertaining  the  evi- 
dence of  marriages,  they  were  intended  for  other  wise  pur- 
poses. They  are  of  great  assistance  in  the  proof  of  pedi- 
grees, which  has  become  so  much  more  difficult  since  in- 
quisitions post  mortem  have  been  disused,  that  it  is  easier 
to  establish  one  for  500  years  back,  before  the  time  of 
. Charles  the  2d,  than  for  100  years  since  his  reign.  But  this 
advantage  would  be  lost,  and  it  would  be  very  prejudicial 
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if  the  act  were  so  construed  as  to  render  the  proof  of  mar- 
riages more  difficult  than  formerly.  I take  it  that  the  law 
stands  as  it  did  before  in  that  respect.  Lord  M.  Dougl.  174. 

Birt  v.  Barlow 

If  a man  cohabits  with  a woman*  and  allows  her  to  assume 
his  name,  and  passes  her  to  the  world  for  his  wife,  though 
infact  he  is  not  married  to  her:  yet  he  is  liable  for  her  con- 
tract for  necessaries.  Per  Lord  Mansfield.  Hudson  v.  Brent.  Sift.  Hit.  s6 
Norwood  v.  Stevenson,  Bull.  136.  Ne  unque  accovple  in  loyal 
matrimonje,  is  a bad  plea  in  case,  for  the  debt  of  a wife. 

Where  a woman  marries  asecond  husband,  livingthe  first, 
and  the  second  not  privy;  as  to  what  she  acquired  during 
the  cohabitation,  Parker  C.  J.  said,  be  would  esteem  her  as 
the  servant  to  the  second  husband,  who  is  entitled  to  the 
benefit  of  her  labour.  Strutcille  v. , 1 Sir.  10. 


BARON  AND  FEME. 

Of  Contracts  for  Necessaries,  Sfc. 

A husband  is  obliged  to  maintain  his  wife,  and  may  by  30- 
law  be  compelled  to  find  her  necessaries,  as  meat,  drink,  Roii.Abr.aso. 
cloaths,  physic,  &c.  suitable  to  the  husband’s  degree,  estate, 
or  circumstances ; it  is  settled  that  the  wife  is  not  her  own 
carver,  and  that  she  hath  not  an  innate  or  absolute  power  of 
binding  the  husband  by  any  contract  of  hers,  though  for  ne- 
cessaries, without  his  assent,  precedent  or  subsequent. 

The  law  therefore  in  these  cases,  which  seems  established  J SU- 1°9- 
by  usage  and  practice,  is  to  leave  it  to  the  jury  to  find,  whe- 
ther the  husband  consented  or  not;  and  though  no  express 
consent  or  agreement  of  his  be  proved,  yet  if  it  appears,  that 
she  cohabited  with  her  husband,  and  bought  necessaries  for  ' 
herself,  children,  or  family,  the  husband  shall  be  chargea- 
ble, and  the  jury  may  find  that  they  came  to  the  husband's 
use,  he  being  by  law  obliged  to  provide  for  those;  also,  ifSa/i.  119. 
she  cohabits  with  her  husband  and  is  ever  so  lewd,  he  shall 
be  liable  for  her  necessaries,  for  he  took  her  for  better,  for 
worse;  so  if  he  runs  away  from  her,  or  turns  her  away,  or  a sir.  isi*. 
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If  he  prohibits 
persons  to 
trust  her  he  is 
not  liable. 


If  she  pawns 
the  goods 
which  have 
been  bought. 


forces  her  by  cruelly  or  ill  usage  to  go  away  from  him; 
the  jury  are  to  determine  ns  to  the  wife’s  necessity,  the  hus- 
band’s degree  and  circumstances,  and  'the  value  of  the 
things  sold  and  delivered.  1 Sid.  100.  Salk.  116.  118. 
Lord  Ray.  444.  2 Sir.  875. 647.  706.  1 Mod.  128. 

But  where  a woman  departs  from  her  husband  without 
his  consent,  and  during  her  absence  the  husband  prohibits 
several  persons,  and  among  the  rest  J.  S.  to  trust  her,  and 
after  she  makes  a request  to  cohabit  again  with  him,  and 
he  refuses  to  receive  her,  and  yet  J.  S.  sells  to  her  silk  and 
velvet  to  the  value  of  40/.  which  is  found  by  the  jury  suita- 
ble to  the  degree  of  her  husband,  he  shall  not  be  charged* 
1 Sid.  109.  110.  Mod.  128.  Let).  4,  5.  Keb.  60,  80.  Scott 
v.  Manby. 

In  this  case  Lord  Hale  held,  when  a wife,  during  cohabi- 
tation, contracts  for  necessaries  for  herself,  her  family,  her 
husband,  or  her  children,  this  is  great  evidence  to  a jury  to 
make  them  find  the  assent  of  the  husband.  But  when  a wife 
leaves  her  husband  without  consent,  he  may  refuse  to  sup- 
ply her;  nor  can  a tradesman  supply  her  where  there  is  an 
express  prohibition. 

When  the  wife  contracts  for  the  necessaries  of  her  hus- 
band, children,  or  family,  this  shall  not  charge  him  by  any 
inherent  power  in  the  wife,  but  by  a reasonable  and  implicit 
assent,  which  must  be  found  by  a jury;  but  this  consent 
must  be  either  express  or  implied.  Upon  her  departure,  all 
evidence  of  any  obligation  of  the  husband  to  maintain  her, 
ceases. 

Since  the  resolution  in  the  above  cause,  there  have  been 
several  cases  in  which  tradesmen  have  recovered  in  actions 
brought  against  the  husband,  for  goods  delivered  the  wife, 
and  the  judges  have  laid  down  the  distinction  of  an  implied 
promise  ; and  directed  it  as  a sufficient  foundation  to  charge 
the  husband  ; and  in  their  direction  have  shewn  as  much 
favour  as  possible  to  such  tradesmen  as  entrusted  her  on  the 
credit  of  her  husband,  and  were  in  no  combination  with  the 
wife  to  charge  him.' 

If  she  takes  up  goods  and  pawns  them  before  made  into 
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cloaths,  he  shall  not  pay  for  then).  Salk.  118.  So  if  she 
pawns  her  cloaths,  and  borrows  money  to  redeem  them. 
2 Show.  283.  The  warning  a tradesman’s  servant  not  to  trust 
her  is  sufficient.  9 Lord  Ray.  1006.  If  she  elopes,  though 
she  be  furnished  with  necessaries,  and  though  no  notice  be 
had, yet  husband  not  liable.  1 Sira. 6 47-  706.  tideQ  Sir.  873. 
Nor  can  she,  during  the  elopement,  be  charged  for  a carriage 
furnished.  9 Black.  Hep.  1079.  Nor  can  the  husband  be 
charged  where  the  wife  lives  apart,  and  has  a separate  main- 
tenance. 1 Term  Rep.  b.  1 Lord  Ray.  444.  In  this  case, 
if  it  be  publicly  known  in  the  place  where  the  parties  live, 
it  is  sufficient.  Salk.  116.  If  the  husband  is  an  alieu,  ene- 
my, or  transported,  in  this  case,  the  wife  may  be  sued  for 
her  contracts.  Co.  Lit.  132.  b.  Sa/k.  116.  1.  Lord  Ray. 

147.  So  if  she  be  a feme  sole  trader,  by  the  custom  of 
London.  2 Black.  Rep.  1197. 

In  the  case  of  Stephenson  v.  Hardy,  which  was  for  money 
lent  to  defendant’s  wife,  at  his  request,  in  the  absence  of  her 
husband,  it  was  proved,  that  he  being  about  to  set  out  upon 
a voyage  to  Ireland,  desired  the  plain t iff  to  lend  his  wife 
money  if  she  should  have  occasion  for  it,  in  his  absence; 
the  plaintiff  accordingly  did  lend  her  a certain  sum,  for 
which  this  action  was, brought.  Lord  C.  J.  de  Grey:  If 
goods  are  delivered  to  the  wife,  at  the  instance  and  request 
of  the  husband,  he  is  bound  by  a contract  exprest ; if  a hus- 
band turns  his  wife  out  of  doors  unjustly,  and  she  buys  ne- 
cessaries of  life,  he  is  bound  to  pay  the  same,  by  an  implied 
promise;  he  is  also  bound  by  all  her  contracts  for  necessary 
goods  during  cohabitation,  anil  although  the  goods  be  actu- 
ally delivered  to  her,  yet  they  arc  goods  sold  anil  delivered 
to  him.  It  is  admitted,  that  if  the  word  advanced  had  been 
inserted  in  the  count,  instead  of  the  word  lent,  it  would  have 
been  good;  I think  (in  this  case)  the  word  lent,  is  the  same 
as  the  word  advanced.  I think  a loan  to  the  wife,  at  the  re- 
quest of  the  husband,  is  the  same  in  law,  as  if  the  loan  had 
been  to  the  husband  himself.  Blackstone  J.  A wife  may 
make  an  inchoate  contract,  which  the  husband  might  after- 
wards confirm,  or  disaffirm,  and  that  here  he  had  (if  the 
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expression  may  be  allowed)  previously  confirmed  the  con- 
tract for  the  loan.  3 fVils.  388.  Judgment  for  plaintiff. 

A husband  In  assumpsit  for  goods  sold  and  delivered  to  the  defen- 
away  hu'wife  dant’s  wife,  the  case  appeared  to  be,  that  the  defendant  and 
and  refi^th’  ^'s  "'*e  had  formerly  lodged  at  the  plaintiff's  house,  and 
to  ptovidC'for  the  plaintiff  furnished  her  with  goods;  and  the  defendant 
make  a pu tu  finding  the  plaintiff  had  helped  her  to  pawn  her  watch,  and 
tiom  prohlbl'  suspecting  he  confederated  with  her,  left  the  lodgings,  after 
paying  the  plaintiff  his  bill,  and  forbidding  him  ever  trusting 
her  again.  After  this,  the  defendant  and  his  wife  coha- 
bited together  for  a year;  when,  without  any  cause  appear- 
ing, he  left  her,  locked  up  hercloaths,  and  upon  her  finding 
him  out,  he  refused  to  admit  her,  and  struck  her,  and  de- 
clared he  would  not  maintain  her,  or  pay  any  body  that 
did  ; in  this  distress  she  borrowed  cloaths  of  her  friends,  and 
applied  to  the  plaintiff,  who  furnished  her  with  necessaries, 
according  to  the  defendant’s  degree;  which  the  defendant 
refusing  to  pay  for,  this  action  was  brought;  and  upon  trial, 
found  for  the  plaintiff.  On  motion  fora  new  trial,  the  court 
held  the  verdict  was  Tight;  for  whilst  they  were  at  the 
plaintiff’s,  there  was  a particular  reason  for  the  particular 
prohibition;  yet  the  causeless  turning  her  away  destitute  af- 
terwards gave  her  the  general  credit  again:  and  if  a hus- 
band should  be  allowed,  under  the  notion  of  a particular 
prohibition,  to  destroy  her  obtaining  credit  in  one  place,  he 
may,  in  the  same  manner,  prevent  it  with  all  people  she  is 
acquainted  with.  He  appears  to  be  a wrong  doer,  and  there- 
fore has  no  right  to  prohibit  any  body.  They  distinguished 
this  case  from  the  case  of  Manbt / v.  Scott,  1 Sid.  109.  for 
there  the  wife  was  guilty  of  the  first  wrong  in  eloping.  Bol- 
ton v.  Prentice,  2 Sir.  1214.  Vide  Salk.  118.  Lord  Ray. 
1006. 

If  wife  dopes.  If  the  wife  elope  from  her  husband,  he  shall  not  be  liable, 
not  liable,"  though  the  tradesman  who  trusts  her  has  no  notice  of  the 
tiralSegfrw0*  el°PPment-  I [ is  sufficient  for  the  husband  to  give  general 
notice,  that  tradesmen,  &c.  should  not  trust  his  wife. 
Though  the  husband  and  wife  cohabit,  yet  he  may  forbid 
any  particular  tradesman  to  trust  her,  and  such  prohibition 
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to  the  tradesman’s  servant  is  sufficient.  Bull.  133.  cites 
Longworth  and  Hackmore,  per  Holt.  Vide  Salk.  11S. 

The  plaintiff  declared  that  the  defendant  was  indebted  for  A rfeiirrry  to 
meat,  &c.  found  by  the  plaintiff  at  the  defendant’s  request  ; husband'*  «- 
and  on  evidence  it  appeared,  to  be  found  for  the  defendant’s 
wife,  at  his  request,  during  his  absence.  It  was  holdcn,  delivery  to  the 
“ that  a delivery  to  the  wife,  at  the  husband's  request,  is  in 
“ law  a delivery  to  the  husband,”  and  that  so  he  is  charge- 
able; though  it  was  said,  that  it  would  be  wrong  in  the 
case  of  a third  persou.  Ross  v.  Noel,  E.  31  Geo.  3.  C.  B. 

Bull.  133.  3 IVils.  389.  But  if  husband  and  wife  live  se- 
parate, and  the  action  is  bruught  for  her  maintenance^  it 
should  not  be  laid  as  necessaries  furnished  to  him,  but  the 
special  matter  should  be  stated;  for  otherwise  a recovery  in 
that  action  would  not  be  a bar  to  a special  one  brought  for 
the  maintenance  of  the  wife.  1 Str.  127.  Bull.  136.  Rams- 
den  v.  Ambrose. 

If  a man  cohabits  with  a woman,  and  allows  her  to  assume  it  man  suffers 
his  name,  and  passes  her  to  the  world  for  his  wife,  though  by™™™  me*0 
in  fact  he  is  not  married  to  her,  yet  is  he  liable  to  her  con- 
tracts for  necessaries.  Hudson  v.  Brent,  Lord  M.  Hil.  2(5 
Geo . 3. 

Lord  Raymond  held,  that  if  a womau  elopes  from  her  if  she  elopes, 
husband,  though  she  does  not  go  away  with  an  adulterer,  w™*" 
or  in  an  adulterous  manner,  the  tradesman  trusts  her  at  his  vcr- 
peril,  and  the  husband  is  not  bound.  Indeed,  says  he,  if  he 
refuse  to  receive  her  again,  from  that  time,  it  may  be  an  an- 
swer to  the  elopement  Child  v.  Hardyman,  2 Str.  875.  In 
this  case,  the  husband  did  not  absolutely  refuse  to  receive 
her  again;  but  agreed,  that  she  should  neither  sit  at  his 
table,  nor  have  the  government  of  his  children,  but  should 
Jip  kept  in  a garret,  and  she  deserved  no  lielter  usage.  It 
appeared  she  lived  in  a lewd  manuer,  and  that  one  Nott 
was  locked  up  in  her  bed-chamber,  &c. 

Action  against  the  Honourable  Mr.  Harvey,  for  lodging  A votuotnrv 

^ ° ° pritsion  ■nail 

and  necessaries  for  his  wife,  during  her  residence  at  Bristol,  not  exempt 
(which  her  health  absolutely  required,)  wherein  a ver- 

ble  to  be  cved 
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%y  hi*  wife's  diet  had  been  given  for  the  plaintiff.  It  appeared  she 
"bom°«T.c  wM  Pn'd  part  herself,  for  the  former  part  of  the  time;  and  that 
Helrtssries'111  Klie  a pension,  during  pleasure  from  the  crown,  of  300/. 

pei ■ annum,  granted  to  her  in  her  own  name,  but  not  by 
agreement  or  otherwise  appropriated  at  all  to  her  own  use. 
That  on  her  return  from  Bristol,  her  husband  shut  his  doors 
against  her.  That  Harvey  had  never  made  or  agreed  to 
make  any  separate  allowance,  or  had  contributed  any  thing  to- 
wards her  support,  since  he  had  so  shut  hisr  doors  against  her, 
nor  had  she  any  use  of  his  table,  servants,  or  er/uipage ; and 
evidence  given  of  his  having  1800/.  per  annum,  verdict  for 
plaintiff.  On  motion  fora  new  trial,  the  court  were  clear, 
that  the  husband  was  liable,  and  that  the  verdict  ought  not 
to  be  set  aside*.  Here  is  no  agreement  for  a separation,  but 
he  has  sent  her  adrift  by  shutting  his  doors  against  her;  he 
allows  her  no  separate  maintenance,  nor  any  support  at  all. 
And  there  is  no  pretence  of  this  lodging  and  other  support 
provided  for  her  by  the  plaintiff,  being  improper  for  her  de- 
gree and  condition  of  life.  And  as  she  had  no  maintenance 
from  her  husband,  nor  admittance  into  his  house,  she  was 
obliged  to  procure  lodging  and  maintenance  somewhere  else. 
Every  man  is  obliged  to  maintain  his  wife.  The  pension  is 
only  a voluntary  grace  and  bounty  of  the  crown,  and  during 
pleasure;  not  what  any  creditor  of  hers,  even  for  her  neces- 
sary subsistence  suitable  to  her  degree  and  rank  of  life,  can 
be  supposed  to  give  her  credit  upon.  Rule  discharged. 
Thompson  v.  Harvey,  4 Burr.  2177- 

How  fan  jury  Action  for  the  sale  of  millinery  goods  to  the  nhiount  of 
miordo'hm-  93/.  to  defendant’s  wife,  all  in  nine  months;  one  cloak  all 
band  liable  jace  gj/  jOs. ; another,  IS/.  ISs. ; a pair  of  ear-rings,  three 

to  pay  iiaber-  ’ 1 ° 

dasher*  and  guineas;  and  lace,  n guinea  per  yard.  There  was  no  dispute 
the  wife.’  that  the  goods  were  delivered  to  tjiis  lady,  who  was  the  wife 
of  a clergyman  at  Leicester.  The  defendant  paid  40/.  into 
court,  and  pleaded  the  general  issue.  The  father  of  defen- 
dant, a merchant,  proved,  that  subsequent  to  the  delivery  of 
the  goods,  he  6ent  notice  to  plaintiffs  not  to  trust  his  daugh- 

* Sec  1 Sid.  109.  I Lev.  4.  1 Mod.  IS4.  1 Lord  Ran . 444. 
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ter-in-law  with  any  more  goods,  without  an  authority  from 
his  son ; who,  he  thought,  could  have  no  objection  to  what 
he  did.  He  saw  plaintiffs  bill,  and  told  them,  part  of  the 
goods  would  be  paid  for.  He  was  at  his  own  house  in  the 
month  of  August,  1792,  for  twelve  days,  but  did  not  re- 
member he  saw  his  daughter  dressed  out  in  a’ cloak  richly 
ornamented  with  line  lace.  That  his  son’s  living  was  worth 
from  2301.  to  250/.  per  annum,  free.  That  he  had  the  re- 
version of  an  estate  worth  700/.  per  annum,  but  there  was  a 
mortgage  of  4000/.  on  it,  besides  other  incumbrances.  The 
witness  said,  he  bad  six  children,  defendant  was  his  eldest 
son,  and  had  been  married  four  years.  Miss  Forster,  plain-, 
tiff’s  shopwoman,  was  called,  and  said,  the  goods  were  sold 
to  the  defendant’s  wife  under  the  idea  of  her  being  a lady 
of  fashion.  That  she  thought  her  so,  from  seeing  her  talk 
to  Lady  Hawke,  Lady  Say  and  Sele,  and  others.  They  had 
not  been  acquainted  with  her  before  at  the  house,  but  took 
it  for  granted  she  was  a woman  of  fashion.  The  bill  was 
all  had  in  less  than  nine  months;  four  bonnets  and  a cap  in 
one  day;  the  cloaks  came  to  50/.  8.f.,  earrings,  three  gui- 
neas. It  appeared  that  part  of  the  goods  were  delivered  in 
Edgware-road,  not  the  residence  of  the  defendant.  Lord 
Kenyon  said,  this  appeared  to  him  to  be  a great  cause,  and 
deserved  the  consideration  of  the  jury;  not  from  the  size  of 
the  cause  itself,  but  from  the  influence  which  the  decision 
of  the  question  between  the  parties,  might  have  upon  the 
public ; for  if  this  bill  was  to  be  supported  up  to  its  full  ex- 
tent, there  was  no  person  in  the  kingdom  almost,  however 
low  his  degree  in  life  might,  be,  who  might  not,  in  a few 
months,  be  called  upon  to  answer  for  contracts  made  by  his 
wife,  up  to  an  extent  that  might  ruin  him.  The  present 
demand  proceeded  on  this  ground,*that  whatever  character 
the  wife  might  chuse  to  assume  to  herself,  the  tradesman 
might  trust  to  any  extent,  and  suffer  her  to  contract  debts 
up  to  any  amount  that  she  chose  to  contract,  agreeable  to 
that  character.  This  bill  comprehended  a space  of  time 
somewhat  less  than  nine  months.  The  relation  which  was 
contracted  by  husband  and  wife,  called  on  the  husband,  up 
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to  the  extent  of  his  ability,  considering  the  other  members 
of  his  family,  considering  also  the  situation  he  was  to  fill  in 
life,  to  clothe  her  in  a decent  and  becoming,  and  even  in  a 
liberal  manner.  Just  what  the  moral  relation  required,  the 
law  also  required  ; for  it  was  more  than  100  years  since,  that 
one  of  the  ablest*  judges  that  ever  sat  in  Westminster  Hall, 
entered  into  a full  and  minute  discussion  on  all  these  points ; 
and  the  rule  he  had  laid  down  had  been  adopted  by  every 
man  of  sense  since,  and  was  exactly  that  which  had  been 
stated  by  the  learned  counsel  for  the  defendant — “ that  a 
“ husband  was  to  provide  for  his  wife  according  to  her  situa- 
“ tion,  and  according  to  his  situation  in  life;"  and  if  by  ac- 
cident a verdict  should  be  given  to  carry  the  demand  beyond 
that,  the  most  pernicious  effects  would  ensue  to  the  rest  of 
the  community  in  general,  and  it  would  be  most  prejudicial 
to  trade.  For  if  the  law  laid  down  a rule  to  which  people 
in  general  would  not  agree,  and  which  succeeding  juries 
would  not  adopt,  it  would  be  prejudicial  to  those  who  might 
be  induced  to  trust  persons  in  the  situation  of  this  woman, 
and  who  afterwards  would  not  be  suffered  to  recover.  He 
then  stated  the  defendant’s  income,  and  the  question,  Whe- 
ther the  bill  was  a debt  fit  to  be  contracted  by  the  wife 
of  a person  who  had  between  200/.  and  300/.  a year; 
not  for  the  necessaries  of  life,  not  for  gowns  and  linen, 
which  might  be  useful,  but  only  for  trappings,  which  were 
not  fit  to  set  off  the  person  of  a clergyman’s  wife?  Then, 
he  said,  one  would  be  sorry  that  tradesmen  should  be  losers; 
but  when  they  carry  their  goods  to  market,  they  ought  to 
carry  common  sense  and  common  prudence  with  them,  and 
ought  to  have  made  inquiry  who  this  woman  was.  They 
trusted  to  her  outward  appearance,  and  they  trusted  her  as 
a person  which  she  was  not;  when,  by  proper  inquiry,  they 
might  have  been  undeceived.  If  this  bill  was  to  be  sup- 
ported, it  would  be  in  the  power  of  any  vicious  or  impru- 
dent woman  to  ruin  her  husband,  and  all  the  branches  of 
his  family.  If  this  bill  did  not  go  beyond  the  legal  and  tea • 

• Lord  n*le,  1 SU.  109. 


Digitized  by  Google 


INDEBITATUS  ASSUMPSIT. 


203 


sonable  limits,  his  lordship  said,  he  should  be  glad  to  know, 
what  were  the  bounds  of  propriety  within  which  such  a wo- 
man ought  to  be  kept?  He  confessed,  that  to  him,  it  seemed 
the  money  which  had  been  already  paid,  exceeded  conside- 
rably that  which  was  due  from  this  clergyman’s  wife  for 
clothing.  If  the  jury  thought  he  had  mistaken  the  conve- 
nience and  law  of  the  case,  they  would  find  for  the  plain- 
tiffs, and  give  them  the  difference  of  the  sum  paid  into 
court;  but  if  they  were  of  the  same  opinion  with  his  lord- 
ship,  they  would  find  for  the  defendant;  which  they  did. 

Sittings  at  Guildhall,  London,  July  2,  1792,  by  a special  Adjourutd 
jury  from  Middlesex,  by  consent.  Dyde  and  an.  v.  Be-  minster,  being 
vicke.  lhe  tart  ca,,K- 

Mr.  Erskine,  in  his  argument  for  defendant,  said,  that  he 
was  rising  up  in  the  defence  of  trade  in  particular,  as  well 
as  in  the  defence  of  the  public  in  general ; for  if  there  was 
any  one  thing  more  destructive  to  the  interests  of  the  com- 
munity than  another,  and  more  productive  of  those  bank- 
ruptcies, which  they  were  every  day  obliged  to  deplore,  and 
the  consequence  of  their  spreading  throughout  the  commu- 
nity, it  was  this  sort  of  traffic,  which  was  worse  than  twenty 
wars.  The  money  of  persons  thus  trusting  would  not  come 
in  when  they  wanted  it;  they  would  therefore  become 
bankrupts,  and  so  would  their  creditors  in  their  turn,  from 
the  same  cause,  which  would  be  very  hurtful  to  trade  in 
general. 

Many  doubts  have  been  raised,  and  there  are  many  con-  How  husband 
flitting  authorities,  respecting  the  liability  of  the  husband  j|'*vyC(|x;frr'I'n 
to  the  debts  of  the  wife,  incurred  by  her  after  being  sepa-  liability  to 
rated  from  him  by  mutual  consent,  with  a deed  of  separa-  w;fc  after  w. 
tion,  and  a separate  allowance  secured  to  her  thereby;  and 
it  has  been  holden  in  some  cases,  that  under  such  circum-  m»mt«nanc*. 
stances  the  husband  was  discharged,  but  that  the  wife  was 
liable  as  a feme  sole,  see  1 T.  R.  5.;  but  it  has  since  been 
decided,  in  the  case  of  Marshall  v.  Rutton,  8 T.  R.  545.,  that 
a feme  covert,  living  apart  from  her  husband  with  a separate 
maintenance  secured  to  her  by  deed,  cannot  be  sued  as  a feme 
sole ; and  it  does  not  seem,  that  the  husband  would  be  Ha- 
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ble  under  such  circumstances,  if  the  plaintiff  knew  at  the 
time  that  the  debt  was  contracted,  that  the  woman  was 
married  and  lived  apart  from  her  husband;  but  under  such 
circumstances,  the  plaintiff  must  be  considered  as  having 
given  credit  to  the  married  woman  at  his  own  risk.  Id. 
ibid.  Arid  upon  a general  view  of  the  principles  stated  by 
the  judges,  in  Nurse  v.  Craig,  2 N.  It.  148.,  it  should  seem, 
that  where  a husband  is  separated  from  his  wife,  and  secures 
to  her  a separate  maintenance  by  deed,  which  is  regularly 
paid,  that  he  is  discharged  from  all  liability  with  respect  to 
her  debts  accruing  during  such  separation;  and  as  it  has 
been  before  decided,  that  the  woman  herself  cannot  be  sued,  , 
it  appears  that  a tradesman,  trusting  a married  woman,  does 
so  at  his  own  risk,  and  ought  previously  to  have  made  ne- 
cessary inquiries  into  the  circumstances  under  which  she 
was  placed. 


WAGES. 

For  »crvant'»  ( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  " 
’’’•S**'  or  in  inferior  courts,  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  court,  from  page 
8.0  to  m.) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  pounds  of  lawful  money 

No  occasion  of  Great  Britain,  for  the  wages  or  salary  of  the  said  A.  B., 
tostatrinwhat  before  t|iat  tjme  (]ue  anci  owing  to  the  said  A.  B.  from  the 

capacity  the  * ° 

servant  »*»,  sajj  c.  D.,  for  the  service  of  the  said  A.  B.,  by  him  before 
nor  e mi  . tjme  jone>  performed,  and  bestowed,  as  the  servant  of 
the  said  C,  D.,  on  his  retainer,  and  at  his  special  instance 
and  request,  for  a long  time  then  elapsed;  and  being  so  in- 
debted, he  the  said  C.  D.,  in  consideration  thereof,  after- 

* Any  day  after  the  cauie  of  action  accrued. 
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wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West-  This  count  i« 
minster  aforesaid,  in  the  county  aforesaid,  undertook  and  f0r  niiu^rL J' 
then  and  there  faithfully  promised  the  said  A.  B.  to  pay  him  talari/ 
the  said  sum  of  money,  whenever  he  the  said  C.  D.  should 
be  thereto  afterwards  requested.  And  whereas  also  the  Indebitatus 

assumpsit  for 

said  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year  afore-  work  and  la- 
said,  at  Westminster  aforesaid,  in  the  county  aforesaid,  was 
indebted  to  the  said  A.  B.  in  the  further  sum  of  l. 

of  like  lawful  money,  for  the  work  and  labour,  care  and  di- 
ligence of  the  said  A.  B.,  by  him  the  said  A.  B.  before  that  If  proof  cm- 
time  done,  performed,  and  bestowed  in  and  about  the  busi- of  the price 
ness  of  the  said  C.  D.,  and  for  the  said  C.  D.,  and  at  his  in-  q£«rflwo’t’’<’n 
stance  and  request,  he  the  said  C.  D.,  in  consideration  there-  counU  are  ne- 
of,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  A.  B., 
to  pay  him  the  said  last-mentioned  sutu  of  money,  when- 
ever he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  whereas  also  afterwards,  to  wit,  on  the  Quantum  me- 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  jn  lb,!reou' 
the  county  aforesaid,  in  consideration  that  the  said  A.  B., 
at  the  like  request  of  the  said  C.  D.,  had  before  that  time 
done,  performed,  and  bestowed,  other  bis  work  and  labour, 
care  and  diligence,  in  and  about  other  the  business  of  the  said  - 
C.  D.,  and  for  the  said  C.  D.,  he  the  said  C.  D.  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
him  so  much  money  as  he  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  And  the  said  A.  15.  avers, 
that  he  therefore  reasonably  deserved  to  have  of  the  said  C.  D. 
the  further  sum  of  I-  of  like  lawful  money,  to  wit,  at 

Westminster  aforesaid,  in  the  county  aforesaid,  whereof  the 
said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
there  had  notice.  (Add  the  money  counts,  and  account 
stated,  ante,  p.  142,  and  breach,  according  to  the  form  of 
court  used.) 

The  first  count  requires  proof  of  a sum  agreed  on  by  de- 
fendant to  pay.  In  case  of  failure  of  that  proof,  the  third 
count  is  on  the  quantum  meruit. 
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For  a surveyor 
in  drawing  of 
plaite  and  sur- 
veying of 
houses,  & c. 


Quantum  me- 
ruit thereon- 


( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  court,  gicen  from 
page  39  to  117 .) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on* 
the  day  of  , in  the  year  of  our  Lord 

1813,  to  wit,  at  Westminster,  in  the  county  of  Middle- 
sex, was  indebted  to  the  said  A.  B.  in  the  sum  of  /. 
of  lawful  money  of  Great  Britain,  for  the  work  and  la- 
bour, care  and  diligence,  of  the  said  A.  B.  by  him  the  said 
A.  B.,  before  that  time  done,  performed,  and  bestowed,  in 
and  about  the  drawing  of  divers  plans  and  elevations,  of  di- 
vers dwelling-houses  and  buildings,  for  the  said  C.  D.,  and 
on  his  retainer  and  at  his  special  instance  and  request;  and 
also  in  and  about  the  surveying,  superintending,  and  taking 
care  of  a certain  building,  to  wit,  a certain  dwelling-house 
of  him  the  said  C.  D.,  during  the  erection  thereof,  to  wit,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  on  the  like 
retainer  of  the  said  C.  D.,  and  at  his  like  special  instance  and 
request;  and  for  the  care  and  attendance  of  the  said  A.  B.  in 
andaboutthe  same, andnt  the  iikespecial  instanceand  request 
of  the  said  C.  D. ; and  being  so  indebted,  he  the  said  C.  D., 
in  consideration  thereof,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.,  to  pay  him  the  said  sum  of  money, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. And  whereas  also  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  in  consideration  that  the  said  A.  B.,  at  the 
like  request  of  the  said  C.  D.,  had  before  that  time  done, 
performed,  and  bestowed,  other  his  work  and  labour,  care 
and  diligence,  in  and  about  the  drawing  of  divers  other 
plans  and  elevations  of  divers  other  dwelling-houses  and 
other  buildings,  for  the  said  C.  D.;  and  also  in  and  about 
the  surveying,  superintending,  and  taking  care  of  a certain 


* Any  day  after  the  cause  of  action  accrued. 
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other  building,  to  wit,  a certain  other  dwelling-house  of  him 
the  said  C.  D.,  during  the  erection  thereof,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  at  the  like  spe- 
cial instance  and  request  of  the  said  C.  D. ; and  had  also 
attended  and  taken  care  of  the  same,  at  the  like  request  of 
the  said  C.  D. ; he  the  said  C.  D.  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  to  pay  him  so  much 
money  as  he  therefore  reasonably  deserved  to  have,  when 
he  the  said  C.  D.  should  be  thereto  afterwards  requested. 

And  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  farther  sum  of  /.  of 
like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  there  had  notice.  And  indcbiutua 
whereas  also  the  said  C.  D.  afterwards,  to  wit,  on  the  same  worlTdone  iu 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the  ‘tf'j'our' 
county  aforesaid,  was  indebted  to  the  said  A.  B.  in  the  fur-  «•». 
ther  sum  of  /.of  like  lawful  money, for  the  work  and 

labour,  care  and  diligence,  of  the  said  A.  B.,  by  him  the  said 
A.  B.,  before  that  time  done,  performed,  and  bestowed,  in 
and  about  the  business  of  the  said  C.  D.,  of  and  for  the  said 
C.  D.,  and  at  his  specicl  instance  and  request;  and  for  divers 
journies  and  attendances,  before  that  time  performed  and 
made  by  the  said  A.  B.  for  the  said  C.  D.,  and  at  his  like  spe- 
cial instance  and  request;  and  being  so  indebted,  he  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the  same 
day  andyear  aforesaid,  at  Westminsteraforesaid,  in  thecounty 
aforesaid,  undertook  and  then  and  there  faithfully  promised  the 
said  A.  B.  to  pay  him  the  said  last-mentioned  sum  of  money, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 


quested. And  whereas  also  afterwards,  to  wit,  on  the  same  Qumt*mmerut 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the  * ereou- 
county  aforesaid,  in  consideration  that  the  said  A.  B.,  at  the 
like  special  instance  and  request  of  the  said  C.  D.,  had  be- 
fore that  time  done,  performed,  and  bestowed,  other  his 
work  and  labour,  care  and  diligence,  in  and  about  other  the 
business  of  the  said  C.  D.,  and  for  the  said  C.  D. ; and  had 
before  that  time,  at  the  like  request  of  the  said  C.  D.,  gone. 
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performed,  and  made  divers  other  journies  and  attendances 
in  and  about  the  business  of  the  said  C.  D.,  and  for  the  said 
C-  D.,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  to  pay  him  so  much  mo- 
ney as  he  therefore  reasonably  deserved  to  have,  when  he 
the  said  C.  I).  should  be  thereunto  afterwards  requested. 
And  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sum  of  l, 
of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  hi 
the  county  aforesaid,  whereof  the  said  C.  D.,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  there  had  no- 
tice. (Add  a count  for  money  paid  as  ante,  p.  142,  and  an 
account  stated,  as  ante,  p.  144,  and  breach,  according  to  the 
form  of  court  used.) 

For  work  done  f Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
and  measurer.  or  *"  infeiior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  gieen  from 
page  39  to  1 17  •) 

Tor  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  * day  of  , in  the  year  of  our  Lord  1813, 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  A.  B.  in  the  sum  of  /.  of  lawful 

money  of  Great  Britain,  for  the  work  and  labour,  care,  skill, 
and  diligence  of  the  said  A.  B.,  as  a surveyor  and  measurer, 
before  that  time  done,  performed,  and  bestowed,  by  the  said 
A.  B.  for  the  said  C.  D.,  at  his  special  instance  and  request; 
and  being  so  indebted,  he  the  said  C.  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said- A.  B., 
to  pay  him  the  said  sum  of  money,  when  he  the  said 
Q'/nnt'Wmeruit  C.  D.  should  be  thereunto  afterwards  requested.  And 
thereon.  whereas  also  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  cpuuty  aforesaid, 
in  consideration  that  the  said  A.  B.,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  had  before  that  time 

. • < . -<*•»' 

* Any  day  after  the  cause  of  action  accrued. 
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done,  performed,  and  bestowed,  other  his  work  and  labour, 
care,  skill,  and  diligence,  as  a surveyor  and  measurer,  for  the 
said  C.  D.,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.  to  pay  him  so  much  money 
as  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.,  when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  the  said  A.  B.  avers,  that  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.  the  further  sum 
of  l.  of  like  lawful  money,  to  wit,  at  Westminster 

aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D. 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  there  had 
notice.  (Add  two  counts  for  work  done,  and  in  and  about 
going  journies,  as  ante,  p.  507,  and  other  counts  as-  stated  in 
the  last  precedent,  p.  208.) 

A surveyor  is  only  to  be  paid  according  to  his  labour,  and  A surveyor  is 
not  according  to  the  value  of  the  matter  upon  which  be  is  paid  according 
employed.  Peake,  193.  ,0  hl* labour- 

f Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  the  cure 

' . . . . , . . . ’ , ' ’of  a wound  by 

or  tn  inferior  courts, .by  or  against  a particular  person,  as  a person  not  a 
the  case  may  be,  according  to  the  forms  of  courts  given  from  JJ^Sectry. 
page  39  to  117  J ' 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
•day  of  , in  the  year  of  our  Lord  1S13,  to  wit,  at 
Westminster  aforesaid,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  A.  B.  in  the  sum  of  /.  of  lawful 

money  of  Great  Britain,  for  the  work  and  labour,  care  and 
diligence,  of  the  said  A.  B.,  by  him  the  said  A.  B.  before 
that  time  done,  performed,  and  bestowed,  in  and  about  the 
healing  and  curing  of  the  said  C.  D.  of  divers  wounds,  dis- 
eases, and  maladies,  under  which  he  laboured  and  languished, 
and  at  his  special  instance  and  request,  and  for  divers  oint- 
ments, plaisters,  and  other  necessary  things,  before  that  time 
found,  provided,  administered,  delivered,  used,  and  applied 
by  the  said  A.  B.  on  that  occasion,  at  the  like  special  instance 
and  request  of  the  saidC.  D.;  and  being  so  indebted,  he  the 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
* Any  day  after  the  came  of  action  accrued. 
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the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  sum  of 
money,  when  he  the  said  C.  D.  should  be  thereunto  after- 
Qnnrinmmtm'u  wards  requested.  And  whereas  also  afterwards,  to  wit,  on 
the  tame  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  in  consideration  that  the  said  A.  B.t 
at  the  like  special  instance  and  request  of  the  said  C.  D.,  had 
before  that  time  done,  performed,  and  bestowed,  other  his 
work  and  labour,  care  and  diligence,  in  and  about  the  healing 
and  curing  the  said  C.  D.  of  divers  other  wounds,  diseases,  and 
maladies,  under  which  he  laboured  ana  languished;  and  had 
also,  at  the  like  special  instance  and  request  of  the  said  C.D., 
before  that  time  found,  provided,  administered,  delivered, 
used,  and  applied,  divers  other  ointments,  plaisters,  and  other 
necessary  things;  he  the  said  C.  D.  undertook,  and  then  and 
there  faithfully  promised  the  said  A.B.,  to  pay  him  so  much 
money  as  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  1).,  when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  the  said  A.  B.  avers,  that  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.  the  further  sum 
of  l.  of  like  lawful  money,  to  -wit,  at  Westminster 

aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D. 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  there 
had  notice.  (Add  a count  for  money  paid,  as  ante,  p.  142, 
and  account  stated,  as  ante,  p.  144,  and  breach,  according 
to  the  form  of  court  used.) 

If  a person,  not  being  a surgeon,  cure  a wound,  he  is  en- 
titled to  a quantum  meruit  for  his  performance  of  the  cure, 
if  lie  be  employed  by  the  defendant, 
when  nn  npo-  if  medicines  are  given  under  the  direction  of  a physician, 
rJrovcr.'and  the  apothecary  may  recover  in  this  action,  however  impro- 
per the  medicines  were;  but  gross  unskilfulness  or  negli- 
gence on  the  part  of  the  apothecary  himself,  is  a sufficient 


whcu  not. 


A physician 
cannot  main- 
tain this  ac- 
tion : 


p ound  of  defence  to  this  action.  Peake,  N.  P.  R.  53. 


A physician  cannot  maintain  this  action.  4 T.  R.  S17- 
And  if  a medical  practitioner  passes  himself  off  as  a physi- 
J^siFs'iihnwif  c'a,,»  though  he  has  no  diploma,  and  no  right  to  assume 
ofl  a»  one,  but  that  .character,  he  cannot  maintain  an  action  for  his  fees. 


has  no  Uipio- 


2 Campb,  441. 
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SEAMEN’S  WAGES. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  Forwsgr*  a»a 
or  in  inferior  courts,  or  by  or  against  a particular  person,  u,“t* ul  “ “k'*’' 
according  to  the  forms  of  court  given  from  page  SO  to  117 .) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the* 
day  of  in  theyearofour  Lord  1S13,  to  wit, at  West- 
minster, in  the  county  of  Middlesex,  was  indebted  to  the  said 
A.  B.  in  the  sum  of  l.  of  lawful  money  of  Great  Bri- 

tain, for  the  wages  and  salary  of  the  said  A.  B.,  before  that 
time  due  and  owing  from  the  said  C.  D.  to  the  said  A.  B., 
for  his  service  before  that  time  done  and  performed,  by  the 
said  A.  B.  for  the  said  C.  D.,  as  a mate  and  mariner,  in,  of, 
and  on  board  of  a certain  ship  or  vessel  called  the  , 

whereof  the  said  C.  D.  was  masterf,  and  on  his  retainer, 
and  at  his  special  instance  and  request;  and  being  so  indebt- 
ed, he  the  said  C.  D.  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  sum 
of  money,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  whereas  also  afterwards,  to  Qwntummmit 
wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  in  consideration  that  the  marmcr- 
said  A.  B.,  at  the  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  done,  performed,  and  be- 
stowed, other  his  work  and  labour,  care  and  diligence,  for 
the  said  C.  D.,  in  and  about  the  business  and  affairs  of  the 
said  C.  D.,  as  a mate  and  mariner  on  board  a certain  other 
ship  or  vessel  called  the  , whereof  the  said 

C.  D.  was  masterf,  at  his  like  special  instance  and  request, 
he  the  said  C.  D.  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  so  much  moneyas  he 
therefore  reasonably  deserved  to  have,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  And  the 
said  A.  B.  avers,  that  he  therefore  reasonably  deserved  to 

* Any  day  after  the  cause  of  action  accrued. 

+ If  against  the  owner,  tay,  miner. 

+ If  owner,  say,  tmtrr 
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have  of  the  said  C.  D.  the  further  sum  of  /.  of  like 
lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.,  afterwards,  to  wit, 
ou  the  same  day  and  year  aforesaid,  there  had  notice.  (Add 
money  paid,  us  ante,  p.  1 42,  and  account,  stated,  as  ante, 
p.  144,  and  breach,  according  to  the  form  of  court  used.) 
for  a common  { Commence  the  declaration  in  K.  B.,  C.  P.  or  the  Exche - 

•ailur'f  wngt»  , 

•gainst  the  quer,  or  in  inferior  courts,  by  or  against  a particular  person,  as 
the  case  mat/  he,  according  to  the  forms  of  court  given,  from 
page  3.Q  to  1 \7-J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit, on  the* 
day  of  , in  the  year  of  our  Lord  1813,  to  wit,atWest- 
minster,  in  the  county  of  Middlesex,  was  indebted  to  the 
said  A.  B.  in  the  further  sum  of  /.of  lawful  money  of 
Great  Britain,  for  the  wages  and  salary  of  the  said  A.  B.,  be- 
fore that  time  due  and  owing  from  the  said  C.  D.  to  the  said 
A.  B.,  for  his  service  before  then  done  and  performed,  by  the 
said  A.  B.  for  the  said  C.  D.,  as  a mariner  in,  of,  and  on 
board  a certain  ship  or  vessel  called  the  , whereof 

the  said  C.  D.  was  owner,  and  on  his  retainer,  and  at  his 
special  instance  and  request;  and  being  so  indebted,  he  the 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  sum  of 
money,  when  he  the  said  C.  D.  should  be  thereunto  nfter- 
«if  wards  requested.  And  whereas  also  afterwards,  to  wit, 
rmi  tbercuu.  on  tf,e  ,ame  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,  at  the  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  done,  performed,  and  bestowed, 
other  his  work  and  labour,  care  and  diligence,  in  and  about 
the  business  andaffairsof  the  said  C.  D.,  as  a seaman  on  board 
a certain  ship  or  vessel  called  the  , whereof  the  said 

C.  D.  was  owner,  he  the  said  C.  D.  undertook,  and  then 
and  there  faithfully  promised  tire  said  A.  B.  to  pay  him  so 
much  money  as  he  therefore  reasonably  deserved  to  have, 

* Any  day  after  the  cause  of  action  accrued. 
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■when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  the  said  A.  B.  avers,  that  he  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.  the  further 
sura  of  l.  of  like  lawful  money,  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  1). 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  there 
had  notice.  (Add  two  counts  for  work  and  labour  gene- 
rally, as  unte,  p.  164,  and  a count  for  money  paid,  as  ante, 
p.  142,  with  an  account  stated,  as  ante,  p.  144,  and  breach, 
according  to  the  form  of  court  used. 

Mariners  are  persons  chosen  and  appointed  by  the  master  a»  to*»itor»' 
to  navigate  the  ship,  for  whose  faults  and  miscarriages  he 
must  answer;  and,  as  they  are  his  servants,  he  may  cor- 
rect and  punish  them  according  as  the  usage  is  at  sea. 

Moll.  209.  So  are  the  owners  answerable  for  the.ir  faults 
and  miscarriages.  1 Roll.  Abr.  530. 

Freight  is  the  mother  of  wages,  and  the  safety  of  the  ship  Freight, 
the  mother  of  freight ; and  wherever  freight  is  due,  wages 
are.  If  a ship  is  lost  before  it  comes  to  a delivering-port,  no 
freight  nor  wages  are  due. 

The  whole  voyage  must  be  performed,  or  the  sailors  shall  The  whole 
not  be  entitled  to  any  wages;  for  the  ship  is  only  entitled  be  performed, 
to  freight  on  the  delivery  of  the  cargo.  3 Burr.  1844. 

Hernaman  v.  Bawden.  And  in  this  case,  a voyage  to  New- 
foundland, and  thence  to  Spain,  Portugal,  or  some  port  in  the 
Mediterranean,  was  holdeu  to  be  one  entire  voyage,  and  the 
wages  not  payable,  though  the  ship  had  arrived  at  New- 
foundland, and  was  taken  in  its  voyage,  from  Newfoundland, 
to  the  port  of  delivery  of  the  fish. 

If  the  ship  be  captured  during  the  voyage,  no  wages  can  when  entitM 
be  recovered  by  the  seamen,  but  if  an  embargo  be  laid  upon  *nd 

the  ship  by  a foreign  power,  and  she  be  ultimately  released 
■ and.  earn  freight,  the  sailors  are  entitled  to  their  wages  for 
the  whole  time.  6 East,  546. 

If  advance  money  be  paid  in  part  of  freight,  and  named  IfWvsneemo- 

• . m*y  b*  piifl  in 

-so  in  the  charter-party,  though  the  ship -be  lost  before  it  pnituf  img 
»e©mes.to  a delivering-port,  yet  wages  are. due  according  to 
the  proportion  of  the  freight  paid  before;  for  the  freighters 
cannot  have  their  money.  Per  Saunders,  C.J.  r2  Show.  283. 
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If  a ship  be 
lading,  See. 


If  service  be 
ou  board  let- 
ters of  marque, 


*cc. 


If  ship  is 
seized,  See. 


The  mariners 
may  sue  in  tbc 
admiralty 
court. 


Where  no  freight  is  earning  by  the  ship,  the  mariners  are 
not  entitled  to  wages.  Therefore,  whilst  a ship  is  lading  or 
unlading,  the  sailors  are  not  entitled  to  wages,  no  freight  being 
ever  paid  in  that  case ; but,  if  there  be  a special  agreement 
to  allow  wages  during  that  time,  it  was  held,  that  the  rule 
does  not  controul  the  special  agreement.  Campion  v.  Ni- 
cholas, 1 Sir.  405. 

An  officer  or  sailor  who  has  engaged  to  serve  on  board  a 
letter  of  marque,  for  certain  wages  during  the  voyage,  and  a 
share  of  all  prizes,  is  not  entitled  to  any  part  of  the  wages 
if  the  ship  is  taken  beforeshe  completes  hervoyage, although 
he  shall  have  been  sent  from  the  ship  before  the  capture, 
as  a prize-master  on  board  a prize  taken  in  the  course  of  the 
voyage.  The  ship  sets  out  in  a double  capacity : she  is  to 
perforin  a trading  voyage,  and  to  carry  negroes  from  Africa 
to  America;  but,  before  that,  she  is  to  cruise  three  months 
as  a privateer.  All  demand  on  account  of  the  trading 
voyage  is  gone.  But,  in  her  character  as  a privateer,  the 
crew  are  entitled  to  no  wages;  they  all  run  equal  risks,  and 
take  their  chance  of  their  respective  shares  in  prizes.  Aber - 
nethy  v.  Landale,  Dvugl.  539. 

N.  B.  In  all  questions  concerning  wages,  the  officers  and 
common  mariners’  are  exactly  on  the  same  footing.  Hooke 
v.  MoMon,  1 Ld.  Ray.  397.  Baity  v.  Grant,  ibid.  638. 

If  the  sliip  is  seized  for  debt,  or  for  having  contraband 
goods  on  board,  the  sailors  have  a right  to  their  wages  up  to 
the  time  of  the  seizure,  because,  though  the  voyage  was 
never  completed,  that  was  owing  to  the  act  of  the  owners, 
and  not  to  any  negligence  of  the  crew. 

The  mariners  may  sue  in  the  admiralty  court  for  their 
wages,  although  the  hiring  was  by  the  master  on  land;  and 
this  is  allowed  of  in  favour  of  navigation,  for  here  they  may 
all  join  in  the  same  libel:  also,  by  the  admiral  law,  they 
have  remedy  against  the  ship  and  owners,  as  well  as  against 
the  master;  and  it  would  be  a great  discouragement  to 
seafaring  men  to  oblige  them  to  separate  actions,  and  those 
against  a master,  who  may  happen  to  be  insolvent.  Vent. 
146.343.  3 Mod.  244.  Sal.  33.  Ld.  Ray.  032,  576,  1041. 
12  Mod.  405.  4 Ann.  c.  16. 
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So  if  the  officers  under  the  master,  ns  the  mate,  Salk.  33., 
purser,  2 Sir.  858.,  boatswain,  &c.  carpenter,  Str.  707-;  for 
though  they  contract  with  the  master,  yet  it  is  on  the.credit 
of  the  ship,  See.  But  if  there  be  any  special  agreement  by  Rut  tltcy  can- 
■which  the  mariners  are  to  receive  their  wages  in  any  other  ‘pj,1"™ 
manner  than  is  usual,  or  if  the  agreement  is  under  seal,  aBrwn>tll,> or 

. * i • , H «leed  under 

the  mariners  cannot  sue  in  the  admiralty  court.  Salk.  31.  seal. 

Opys  v.  Addison.  Nor  cau  the  master  sue  in  the  admiralty 
court,  for  his  contract  is  on  the  credit  of  the  owners,  and 
not  like  that  of  the  mariners,  which  is  on  the  credit  of  the 
ship.  Salk.  33.  Ld.  Ray.  576. 

By  the  civil  law,  and  custom  of  merchants,  if  the  ship  he  if  ’trip  beca»t 
castaway, or  perish  through  the  mariners’  default,  they  lose 
their  wages : so  if  taken  by  pirates,  or  if  they  run  away ; for 
if  it  were  not  for  this  policy,  they  would  forsake  the  ship  in 
a storm,  and  yield  her  up  to  her  enemies  in  any  danger. 

Sid.  179.  Mod.  93.  Ld.  Ray.  398,  576,  639,  6oO,  739- 
Sir.  707. 

By  stat.  22  & 23  Car.  2.  c.  11.  s.  7.  if  mariners  or  inferior  if  mariners 
officers  of  an  English  ship,  laden  with  goods,  &c.  shall  de- 
cline  or  refuse  to  fight  and  defend  the  ship,  when  com-  low! ,hclr 

° * wages. 

manded  by  the  master  or  commander,  or  shall  utter  words 
to  discourage  the  other  mariners  from  defending  the  ship, 
every  mariner  who  shall  be  found  guilty  thereof,  shall  lose 
all  his  wages  due  to  him,  together  with  such  goods  as  he 
hath  on  board,  and  suffer  six  months  imprisonment. 

If  a seaman  becomes  an  hostage,  and  he  is  promised  Ksraman  bc- 
wagesfor  the  time  he  remains  with  the  enemy,  till  the  ran-  ao 
soni  is  paid,  this  being  for  the  benefit  of  the  ship,  the  own- 
ers are  liable  for  the  whole  time  he  remains  in  custody  of 
the  enemy.  Yates  v.  Hall,  1 Term  Rep.  73. 

The  master  of  a ship  must  sue  atcommon  law;  for  his  Ma.trr  m«»t 
contract  is  on  the  credit  of  the  owners,  and  not  like  that.  lZaU«°.  “' 
of  the  mariners,  which  is  ou  the  credit  of  the  ship.  1 Salk. 

31.  Clay  v.  Sudgratc,  ibid.  33.  Ld.  Raym.  576. 

Mariners  may  sue  at  common  law  either  the  master  or  M«rin*r»  may 
owners;  but  the  courts  of  common  law  cannot,  stop  the  owner.. 
ship,  and  each  mariner  must  bring  a separate  action.  And 
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Limitation  of  the  action  must  be  brought  within  six  years  by  slat.  4 Amu 

action.  n 

C.  10. 

for  work  done  (Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer , 
wrigbt"1*"  or  1,1  inferior  courts,  or  h>j  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  gietn  from 
page  30  to  U7.J 

For  that  whereas  the  said  €.  D.  heretofore,  to  wit,  on  the 
•day  of  , in  the  year  of  our  Lord,  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  /.of  lawful  money  of  Great 
Britain,  for  the  work  and  labour,  care  and  diligence  of  the 
said  A.  B.  as  a shipwright!,  by  him  the  said  A.  B.  and  his 
servants,  before  that  time  done,  performed,  and  bestowed, 
in  and  about  the  repairing  and  mending  of  a certain  ship  or 
vessel,  called  the  , of  the  said  C.  D. , and  at  his 

special  instance  and  request,  and  for  divers  materials  and 
other  necessary  things,  by  the  said  A.  B.  before  that  time 
found,  provided,  used,  and  applied,  in  and  about  the  said 
work,  at  the  like  special  instance  and  request  of  the  said 
C.  D.;  and  being  so  indebted,  he  the  said  C.  D.,  in  consi- 
deration thereof,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
afbresaid,  undertook  and  then  and  there  faithfully  promised 
the  said  A.  B.  to  pay  him  the  said  sum  of  money,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 
And  whereas  also  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  in  consideration  that  the  said  A.  B.,  at  the  like 
special  instance  and  request  of  the  said  C.  D.,  had,  before 
that  time,  done,  performed,  and  bestowed,  other  his  work 
and  labour,  care  and  diligence,  as  a shipwright!,  by  himself 
and  bis  servants,  in  and  about  the  repairing  and  mending  of 
a certain  other  ship  or  vessel  called  the  , of  the  said 

C.  D.;  and  bad  before  that  lime, at  the  like  special  instance 
and  request  of  the  said  C.  D.,  found,  provided,  used,  and 


Q'lintum  me- 
rutt  thereon. 


* Any  day  after  the  cause  of  action  accrued. 
+ Carver  and  gilder. 
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applied,  divers  other  materials  and  other  necessary  things, 
in  and  about  the  said  last-mentioned  work;  he  the  saidC.  D. 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.  to  pay  him  so  much  money  as  he  therefore  reason- 
ably deserved  to  have,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  And  the  said  A.B.  avers, 
that  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.  the  further  sum  of  /.  of  like  lawful  money,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  C.  D.  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  there  had  notice.  (Add  two  counts  for. 
work  and  labour  generally,  as  ante,  p.  164,  money  paid,  as 
ante,  p.  149,  and  account  stated,  as  ante,  p.  144,  and  breach, 
according  to  the  form  of  court  used.) 

With  respect  to  the  repairs  done  to  the  ship,  if  they  are  Repair  at 
done  at  home,  there  is  no  lien  on  the  ship  itself,  but  the 
owners  must  be  personally  sued ; but  if  the  repairs  are  done 
abroad,  by  the  maritime  law,  the  master  may  hypothecate 
the  ship's  bottom.  9 Peer.  Will.  367.  Watkinson  v.  Barna- 
dislon. 

The  person  who  repairs  a ship  has  his  election,  either  to  The  plaintiff 

. , , , ..  . hai  an  election 

sue  the  master  who  employs  him,  or  the  owners;  but  it  he  either  to  •« 
undertakes  it  on  a special  promise  from  either,  the  other  is  ”“,frorown" 
discharged.  9 Str.  816.  Garnam  v.  Bennett.  And  if  there 
be  no  such  agreement,  both  are  subject;  and  no  private 
agreement  between  the  master  and  owners  shall  deprive  a 
person,  who  has  a charge  against  the  ship  for  repairs,  from 
suing  either  party.  Comp.  Rep.  636.  Rich  v.  Coe.  But  if 
the  plaintiff  had  had  notice  of  the  contract  between  the 
master  and  owners,  it  might  be  a ground  to  absolve  the 
owners.  Ibid.  The  owners  are  generally  liable,  but  the 
master  only  on  his  contract,  and  no  further.  Cowp.  639. 

To  subject  a person  as  owner,  he  must  be  absolute  owner, 
and  in  possession.  Jackson  v.  Vernon , 1 //.  Black.  Rep.  114. 

The  master  is  not  liable  for  necessaries  furnished  to  the  Tiic  muter  >• 
ship  before  the  time  he  became  master  of  her,  for  there  is  ^*rj,  ,jon<.  m 
no  contract.  Farmer  v.  Davis,  Hil.  26  Geo.  3.  I Term  Rep.  ji'^l<!^,ore 

108.  in  alter. 
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Action  tin  by  A ship  being  damaged;  was  obliged  to  put  back  in  order 
fo^'i'hTrrpiir,  to  ^e  repaired  in  dock,  and  was  to  have  gone  out  of  the 
though  the  dock  on  a Sunday ; in  the  interim,  viz.  on  the  day  before, 

•hip  be  burnt  . L » 

in  the  dock  he  and  when  only  three  hours  work  was  wanting  to  complete 
Hr'1—  the  repair,  a fire  happened  at  an  adjacent  brew-house,  which 
communicated  to  the  dock,  and  the  ship  was  burnt.  It 
• was  the  shipwright’s  own  dock,  and  the  owner  of  the  ship 

had  agreed  to  pay  50/.  for  the  use  of  it.  Plaintiff  notwith- 
standing brought  his  action  for  the  repair,  and  the  court  held 
it  maintainable.  3 Burr.  1594.  Menetone  v.  Athawcs.  Ld. 
M.  seemed  to  lay  great  stress  on  payment  for  the  dork.  Mr. 
J.  Wilmot  said,  so  that  it  is  like  a horse  that  a farrier  was 
curing,  being  burnt  in  the  owner’s  own  stable. 


Assignees. 

For  work  »nd  ( Commence  the  declaration  in  K.  B.  or  C.  P.  as  ante,  p.  98.  J 

ioM  au/°cii*  F°r  that  whereas  the  said  E.  F.  heretofore,  to  wit,  on  the 
Te,  ja>^non'y  * day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
the  assignees  Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
of  a bankrupt.  ggjj  q.  D.,  before  he  became  a bankrupt,  in  the  sum  of 
l.  of  lawful  money  of  Great  Britain,  for  the  work  and 
labour,  care  and  diligence,  of  the  said  C.  D.  before,  he  became 
bankrupt,  before  that  time  done,  performed,  and  bestowed,  in 
and  about  the  business  of  the  said  E.  F.,  and  for  tbe  said 
E.  F.,  and  at  his  special  instance  and  request,  and  for  diver* 
materials  and  other  necessary  things  found,  provided,  used, 
and  applied  by  the  said  C.  D.,  before  he  became  a bank- 
rupt, in  and  about  the  business  of  the  said  E.  F.,  and  for  the 
said  E.  F.,at  bis  like  special  instance  and  request;  and  being 
so  indebted,  he  the  said  E.  F.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  and 

« 

* Any  time  before  tbe  commission  issued,  and  after  the  work  dona. 
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then  and  there  faithfully  promised  the  said  C.  D.,  before  he 
became  a bankrupt,  to  pay  him  the  said  sum  of  mouey,  when 
he  the  said  E.  F.  should  be  thereunto  afterwards  requested. 

And  whereas  also  afterwards,  to  wit,  ou  the  same  day  and  year  Q*™tum  me- 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
in  consideration  that  the  said  C.  D.,  before  he  became  a bank- 
rupt, at  the  like  special  instance  and  request  of  the  said 
E.  F.,  bad  before  that  time  done,  performed,  and  bestowed, 
other  bis  work  and  labour,  care  and  diligence,  in  and  about 
other  the  business  of  the  said  E.  F.,  and  for  the  said  E.  F.; 
and  had  also,  at  the  like  special  instance  and  request  of  the 
said  E.  F.,  found,  provided,  used,  and  applied  divers  materi- 
als, and  other  necessary  things,  in  and  about  the  said  business 
of  the  said  E.  F.,  and  for  the  said  E.  F. ; he  the  said  E.  F. 
undertook,  and  then  and  there  faithfully  promised  the  said 
C.  D.,  before  he  became  a bankrupt,  to  pay  him  so  much 
money  as  he  therefore  reasonably  deserved  to  have  of  the  said 
E.  F.,  when  he  the  said  E.  F.  should  be  thereunto  afterwards 
requested.  And  the  said  A.  and  B.,  assignees  as  aforesaid, 
aver,  that  the  said  C.  D.,  before  he  became  a bankrupt,  there- 
fore reasonably  deserved  to  have  of  the  said  E.  F.  the  fur- 
ther sum  of  l.  of  like  lawful  money,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  whereof  the  said 
E.  F.,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
there  had  notice.  And  whereas  also  the  said  E.  F.,  after-  Indebiutm 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West-  ^>rtT«*id  and 
minster  aforesaid,  in  the  county  aforesaid,  was  indebted  to“*llTCTtd' 
the  said  E.  F.,  before  he  became  a bankrupt,  in  the  further 
sum  of  /.  of  like  lawful  money,  for  divers  goods, 

wares,  and  merchandizes,  by  the  said  C.  D.,  before  he  be- 
came a bankrupt,  before  that  time  sold  and  delivered  to  the  • 
said  E.  F.,  and  at  his  like  special  instance  and  request;  and 
being  so  indebted,  he  the  said  E.  F.,  in  consideration  there- 
of, afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took, and  faithfully  promised  the  said  C.  D.,  before  he  be-  ■ 
came  a bankrupt,  to  pay  him  the  said  sum  of  money  last 
mentioned,  when  he  the  said  C.  D.  should  be  thereunto  af- 
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terwards  requested.  And  whereas  also  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  in  consideration  that  the  said 
C.  D.,  before  he  became  a bankrupt,  at  the  like  special  in- 
stance and  request  of  the  said  F.  F.,  had  before  that  time 
sold  and  delivered  to  the  said  E.  F.,  divers  other  goods,  - 
wares,  and  merchandizes,  he  the  said  E.  F.  undertook,  and 
then  and  there  faithfully  promised  the  said  C.  D.,  before 
he  became  a bankrupt,  to  pay  him  so  much  money  as  he 
therefore  reasonably  deserved  to  have,  when  he  the  said 
E.  F.  should  be  thereunto  afterwards  requested.  And  the 
said  A.  and  B.,  assignees  as  aforesaid,  aver,  that  the  said 
C.  D.,  before  he  became  a bankrupt,  therefore  reasonably 
deserved  to  have  of  the  said  E.  F.  the  further  sum  of  I. 
of  like  lawful  money,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  whereof  the  said  E.  F.  afterwards, 
to  wit,  on 'the  same  day  and  year  aforesaid,  there  had  notice. 
And  whereas  also  the  said  E.  F.  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid;  was  indebted  to  the  6aid  C.  D.,  before 
he  became  a bankrupt,  in  the  further  sum  of  l.  of  like 
lawful  money,  for  money  by  the  said  C.  D.,  before  he  be- 
came a bankrupt,  before  that  time  laid  out,  expended,  and 
paid,  to  and  for  the  use  of  the  said  E.  F.,  at  his  like  special 
instance  and  request;  and  for  other  money  by  the  said  C.  D., 
before  he  became  a bankrupt,  before  that  time  lent  and  ad- 
vanced to  the  said  E.  F.,  at  his  like  request;  and  for  other 
money  by  the  said  E.  F.  before  that  time  had  and  received, 
to  and  for  the  use  of  the  said  C.  D.,  before  he  became  a 
bankrupt;  and  being  so  indebted,  he  the  said  E.  F.,  in  consi- 
deration thereof,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the 
said  C.  D.,  before  he  became  a bankrupt,  to  pay  him  the 
said  last-mentioned  sum  of  money,  when  be  should  be 
thereto  afterwards  requested.  And  whereas  also  the  said 
E.  F.,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  ofoeessidyac* 
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counted  with  the  said  C.  D.  of  and  concerning  divers  other 
sums  of  money,  before  that  time  due  and  owing  from  the 
said  E.  F.  to  the  said  C.  D.,  before  he  became  a bankrupt; 
and  upon  that  account  he  the  said  E.  F.  was  then  and  there 
found  in  arrear  and  indebted  to  the  said  C.  D.,  before  lie 
became  a bankrupt,  in  the  further  sum  of  I.  of  like 

lawful  money  ; and  being  so  found  in  arrear  and  indebted, 
he  the  said  E.  F.,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  undertook  and  then  and  there 
faithfully  promised  the  said  C.  D.,  before  he  became  a 
bankrupt,  to  pay  him  the  said  last-mentioned  sum  of  mo- 
ney, when  he  the  said  E.  F.  should  be  thereuuto  after- 
wards requested.  (Add  breach,  as  ante,  page  98.) 

If  the  plaintiff  be  a surviving  assignee,  the  commence-  lfpiaintiffi* 
ment  and  conclusion  of  the  declaration  will  be  as  ante,  p.  99. 

Call  the  plaintiff  throughout  the  declaration  surviving  as- 
signee. 

From  the  moment  a person  becomes  a bankrupt,  the  pro-  The  property 
perty  of  all  his  goods,  debts,  credits,  St c.  are  vested  in  the 
assignees,  duly  chosen  under  the  commission,  but  they  can-  **»« 
not  declare  in  trover  or  assumpsit,  as  of  their  own  goods 
or  debts,  but  must  declare  as  assignees  of  the  bankrupt; 
and  the  defendant  may  wage  bis  law,  or  plead  the  statute  iBwt.39. 
of  limitations,  as  the  case  may  happen  to  be  or  require. 

Kitchin  and  others  v.  Campbell,  3 IVils.  307.  cites  1 Sid.  171. 

1 Lev.  173.  Comb.  123.  1 Shore.  112.  But  for  all  de- 

mands 011  contracts  entered  into  by  the  bankrupt,  after  an 
act  of  bankruptcy  committed,  they  may  bring  the  action  in 
their  own  names;  for,  after  his  bankruptcy,  the  bankrupt 
is  to  be  considered  but  as  their  agent.  Leans  v.  Mann, 

Cow.  Rep.  370. 

Creditors  cannot  give  a general  power  to  assignees  to  pro-  5Geo.11.  c.  30. 
secute  suits  at  their  own  discretion,  but  there  must  be  a * 
meeting  of  creditors  upon  notice  iti  the  Gazette,  to  consider 
of  each  particular.  In  Can.  1 Atk.  91.  pi-  39.  By  stat. 

3 Geo.  2.  c.  30«s.S8.  No  suit  in  equity  shall  be  commenced 
by  assignees  without  the  consent  of  the  major  part  in  value 
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Assignee  may 
declare  on  pro- 
mise to  bank- 
rupt. 


of  the  creditors,  which  shall  be  at  a meeting,  pursuant  to 
notice  in  the  Gazette  for  that  purpose. 

In  Rig  v.  Wilmer,  it  was  said  by  the  court,  (in  an  action 
of  assumpsit,  brought  by  the  plaintiff  as  assignee,  where  it 
was  slated.  “ that  defendant  was  indebted  to  the  bank- 
“ rupt,  and  being  so  indebted,' he  promised  to  pay  the 
“ bankrupt,”  arid  throughout  the  whole  declaration  there 
was  no  assumpsit  to  the  plaintiff  as  assignee)  What  reason 
was  there  to  differ  this  from  the  common  case  of  an  action 
by  an  executor,  where  you  always  declare  upon  a promise 
to  the  testator,  and  yet  the  promise  is  as  strongly  transferred 
to  the  executor,  as  it  is  here  to  the  assignee.  Judgment  for 
plaintiff  on  dcm.  1 Str.  697. 

The  property  The  statutes  vest  in  the  assignees  all  the  property  that 
me.u'v.«n  dm  the  bankrupt  had  at  the  time  of  the  crime  committed,  (for  the 
th<-  atr^nm,  0j(|  stat„te8  consider  him  as  a criminal) ; they  make  the 

front  t»i<  lime  ' J 

of  the  a.  tot'  sale  by  the  commissioners  good,  against  all  persons  who 

bankruptcy  by  , . , . . , , , p 

relation.  * claim  by,  from,  or  under  the  bankrupt,  after  the  act  of 

bankruptcy,  and  against  all  executions  not  served  and  exe- 
cuted, before  the  act  of  bankruptcy.  Cooper  b al.  v.  Chitty 
and  an.  1 Burr.  31. 


Assumpsit  lies 
fur  assignees, 
whether  the 
money  fur 
which  the 
goods  were 
suit!  be  paid, 
on  a fieri  ft* 
ciaty  into  the 
hands  of  the 


Assumpsit  lies  for  money  had  and  received  by  the  assig- 
nees, whether  the  money  for  which  the  bankrupt’s  goods 
were  sold  be  paid  into  the  hands  of  a plaintiff  on  a fieri  fa- 
cias, or  of  any  others whoever  has  received  the  money  for 
the  bankrupt's  goods  is  supposed  injustice  to  have  received 
the  same  for  the  use  of  the  assignees,  in  whom  the  property 
plaintiff,  or  of  of  those  goods  by  law  was  vested,  and  to  have  promised  to 
any  o lers.  pgy  tj,e  same  (0  the  assignees ; there  is  a supposed  privity  of 
contract  between  the  persons  whose  money  it  lawfully  is, 
and  the  person  who  has  got  or  received  it.  Kitchen  % al. 
Assig.  v.  Campbell,  3 Wils.  304.  See  3 Lev.  191.  Lord  Ray. 
1316.  Holt,  95.  Fes.  336. 

Drbti  paid  By  stat.  1 Jac.  1.  c.  13.  No  debtor  of  the  bankrupt  shall 
kneaded *0  of*  endangered  for  the  payment  of  hisor  her  debt,  truly  ahd 
bankruptcy,  bona  fide  tirade  to  such  bankrupt,  before  such  time  as  he 
shall  understand  or  know  that  he  was  become  a bankrupt. 
The  defendant,  who  was  a bankrupt,  paid  drafts  drawn 


good. 
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oo  him  after  he  knew  of  the  act  of  bankruptcy,  he  was  But otbcn*i«, 

ii  * . • • . ifwiibkuow- 

compelleu  to  pay  the  amount  again  to  the  assignees.  jedge. 

2 Term  Rep.  113.  Vernon  v.  Hankey,  vide  479.  Foster  v. 

Allanson. 

The  arrest  was  19  January,  ats.  the  plaintiff,  the  now  as-  wh«-e-a  bank- 

. ruut  in 

signee;  the  bankrupt  lay  two  months  in  gaol,  which  ex-  pi  ISOil,  .:IHI  no* 
pired  2(itli  March.  The  19 th  February,  the  plaintiff’s  h“ 

attorney  wrote  to  defendant,  (who  had  been  employed  by 
the  bankrupt  as  a broker,  to  sell  his  effects,)  not  to  sell  them , commimiion 
as  Longman  had  committed  an  act  of  bankruptcy ; and  that 
a commission  would  shortly  issue  against  him ; he  sold  before  ^jc,olJ 
the  two  months  expired,  and  paid  the  money  over  to  the  comniinion, 
bankrupt.  This  was  held  as  no  payment  within  the  above  p"uUv"r,yii,e 
statute,  as  there  was  notice  to  him  while  the  act  of  bankruptcy 
tear  inchoate ; and  which  afterwards,  being  complete',  vested  «««• 
the  property  in  the  assignees  from  the  first  arrest;  and  de- 
fendant was  liable  for  money  had  and  received  to  their  use. 

King  v.  Longman  and  Leith,  2 Term  Rep.  141. 

By  stat.  19  Geo.  2.  c.  2.  If  money  on  bills,  or  in  the  if  money «« 
course  of  business,  is  bona  fide  paid  by  the  bankrupt  to  a act."*1 
fair  creditor,  though  after  a secret  act  of  bankruptcy  com- 
mitted, it  shall  not  be  liable  to  be  refunded,  provided  he 
had  no  notice,  prior  to  the  receiving  of  his  debt,  that  the 
debtor  was  insolvent. 

By  40  Geo.  3.  c.  133.  s.  1.  it  is  enacted,  that  “ all  convey-  Payments,  &c. 

made  bv  aud 

“ ances  by  all  payments  by  and  to,  and  all  contracts  and  i„  „ bankrupt 
“ other  dealings  and  transactions,  by  and  with  any  bank- 
“ rupt  bona  fide  made  or  entered  into  more  than  two  calen- tl,c  llaI*  ”f  lke 
“ dar  months  before  the  date  of  such  commission,  shall,  protected. 

“ notwithstanding  any  prior  act  of  bankruptcy  committed 
“ by  such  bankrupt,  be  good  and  effectual  to  all  intents  and 
“ purposes  whatsoever,  in  like  manner  as  if  no  such  prior 
“ act  of  bankruptcy  had  been  committed;  provided  the 
“ person  or  persons,  so  dealing  with  such  bankrupt,  had 
“ not,  at  the  lime  of  such  conveyance,  payment,  contract, 

“ dealing,  or  transaction,  any  notice  of  any  prior  act  of 
11  bankruptcy  by  such  bankrupt  committed,  or  that  he  was 
“ insolvent}  <»» 'had  stopped  payment.”  And  “ in  all  cases 
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in  which,  under  commission  of  bankrupt  hereafter  to  be 
issued,  it  shaii  appear  that  there  has  been  mutual  credit 
given  by  the  bankrupt  and  any  other  person,  or  mutual 
debts  between  the  bankrupt  and  any  other  person,  one 
debt  or  demand  may  be  set  off  against  another,  notwith- 
standing any  prior  act  of  bankruptcy  committed  by  such 
bankrupt,  before  the  credit  was  given  to,  or  the  debt  was 
contracted  by  such  bankrupt,  in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had  been  committed;  pro- 
vided such  credit  was  given  to  the  bankrupt  two  calen- 
dar months  betore  the  date  and  suing  forth  of  such  com- 
mission ; and  provided  the  person  claiming  the  benefit  of 
such  set-off,  bad  not,  at  the  time  of  giving  such  credit, 
any  notice  of  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed,  or  that  he  was  insolvent,  or  had  stopped 
payment.” 

And  by  4S)  Geo.  3.  c.  121.  s.  2.  it  is  enacted,  **  That  in  all 
cases  of  commissions  of  bankrupt  hereafter  to  be  issued, 
all  executions  and  attachments  against  the  lands  and  te- 
nements, or  goods  and  chattels  of  the  bankrupt,  bona 
Jide  executed  or  levied  more  than  two  calendar  months 
before  the  date  and  issuing  of  such  commission,  shall  be 
valid  and  effectual,  notwithstanding  any  prior  act  of  bank- 
ruptcy committed  by  such  bankrupt,  in  like  manner  as  if 
no  such  prior  act  of  bankruptcy  had  been  committed; 
provided  the  person,  at  whose  suit  such  execution  or  at- 
tachment shall  have  issued,  had  not,  at  the  time  of  exe- 
cuting or  levying  the  same,  any  notice  of  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed,  or  that  he  was 
insolvent,  or  had  stopped  payment.  Provided  always, 
that  the  issuing  of  a commission  of  bankrupt,  although 
such  commission  shall  afterwards  be  superseded,  shall  be 
deemed  such  notice,  if  it  should  appear  that  an  act  of 
bankruptcy  had  been  actually  committed  at  the  time  of 
issuing  such  commission.” 

The  first  proof  is,  That  the  party  was  a trader*.  2.  The 
* is  Ftfi.  c.  7.  si  Jtt.  I.  c.  IB.  *Gta  *.  t.  so. 
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•Ct  of  bankruptcy*.  S.  Petitioning  creditors’  debtf.  4.  The 
issuing  of  the  commission!.  6.  The  execution  of  the  as-  ' 
Hgnment  from  the  commissioners  to  the  assignees!-  6.  A 
property  tn  the  bankrupt||. 

But  now  by  49  Geo.  3.  c.  121.  s.  10.,  in  actions  by  or 
against  assignees,  the  commission  and  proceedings  under 
$be  same  shall  be  evidence  of  the  petitioning  creditor’s 
debt,  trading,  and  bankruptcy,  unless  the  other  pnrty  in 
such  action  “ shall,  if  defendant,  at  or  before  the  time  of  his 
“ pleading  to  such  action,  and  if  plaintiff',  before  issue  joined 
“ in  8«cl>  action,  give  uotice  in  writing  to  such  assignee, 

“ ^at  he  intends  to  dispute  such  matters  or  any  of  them.” 

Two  months  previous  to  an  act  of  bankruptcy,  the  de-  After  A*  set 
fendant  sold  an  estate  to  one  Patterson,  who  paid  him  for^u.TS 
it  by  a bill  of  exchange  drawn  on  the  bankrupt,  and  paya- 
ble  the  7th  of  February,  1785.  Defendant  applied  for  pay-  *J in  Ac 
ment  when  it  became  due  to  the  bankrupt,  but  was  told 
that  it  was  not  then  convenient  to  pay  it,  but  if  he  would 
hold  thebill.be  should  be  paid  interest  He  did  hold  it 
until  22d  May,  1785,  when  he  demanded  payment,  and  re- 
ceived the  money ; the  assignees  brought  an  action  for  mo- 
ney had  and  received,  and  the  court  said,  that  it  was  not  a1 
payment  made  in  the  course  of  business,  and  so  he  was  not 
protected  by  the  stat  19  Geo.  2.  c.  2.  Vernon,  assignee,  v. 

Hall , 2 Term  Rep.  639. 

No  action  can  now  be  brought  against  an  assignee  of  a No  .cion  can 
bankrupt  for  any  dividends  declared  under  the  commission, 
but  the  creditors  must  petition  the  chancellor,  40  Geo  3 B*(5uee*  f°ra 
c.  121,  s,  12.  * ' d|vi^nd 

7 - * , clarpd  under 

v the  commit* 

* IS  Eltz.  c.  7.  1 Jac.  I.  c.  15.  34  ft'sft  H.  8.  c.  4.  21  Jac.  l.  ,,ou- 
s.  I».  » Geo.  8.  c.  SO. «.  19.  «.  94.  4 Geo.  3.  c.  S3.  ,.  |. 

+ 5 Geo.  9.  c.  so.  i ...  ' . . 

* The  the  commission  under  seal  aad  petition  to  the  chan- 

cellor,  on  which  it  was  granted. 

s The  execution  by  the  commissioners,  by  the  subscribing  witness. 

| This  include,  every  thing  of  which  he  is  the  risible  or  real  owner; 
every  thing  of  which  he  ha.  the  actual  possession,  or  of  which  he  has 
parted  with,  or  lost  the  possession,  after  an  act  of  bankruptcy  committed,.  --  - 
•r  in  conteiufilatioU'Of  ij.  ^ ... 
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For  freight. 


Quantum  me- 
ruit tbercou. 


freight,  &c. 

« 

(C ommence  the  declaration  in  K.  I).,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  or  by  or  acamst  a particular  person,  as 
the  ease : may  he,  according  to  the  forms  of  courts  given  from 
p.  St)  to  1 il.J 

l;or  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
"Westminster,  in  the  county  of  Middlesex,  was  indebted  to  the 
said  A.  B.  in  the  sum  of  l.  of  lawful  money  of  Great  Bri- 
tain, for  certain  freigbtt  before  that  time  and  then  due  and 
payable  from  the  said  C.  D.  to  the  said  A.  B.,  upon  and  for 
the  carriage  and  conveyance  of  divers  goods,  wares,  and 
merchandises  of  the  said  C.  D.,  before  that  time  carried  and 
conveyed  in  a certain  ship  or  vessel  of  the  said  A.  B.  from 
to  , and  there,  to  wit,  at  afore- 

said, delivered  for  the  said  C.  D.,  at  his  special  instance 
and  request;  and  being  so  indebted,  he  the  said  C.  D., 
in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day' 
and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county- 
aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.  to  pay  him  the  said  sum  of  money,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 
And  whereas  also  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, in  consideration  that  the  said  A.  B.,  at  the  like  special 
instance  and  request  of  the  said  C.  D.,had  before  that  time 
carried  and  conveyed  divers  other  goods,  wares,  and  mer- 
chandises, in  a certain  other  ship  or  vessel  of  him  the  said 
A.  B.,  from  aforesaid  to  aforesaid,  and  there, 

to  wit,  at  aforesaid,  delivered  the  same  for  the  said 

C.  D.,  he  the  said  C.D.  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  so  much  money 
aB  he  therefore  reasonably  deserved  to  have  of  the  said  C.  D., 

* Any  day  after  the  cauae  of  action  accrued. 

+ An  indebitatue  attumpsit  it  good  for  freight,  without  mentioning  wh»t 
the  freight  consiated  of.  1 Pent.  100. 
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■when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. And  the  said  A.  B.  avers,  that  he  therefore  reasona- 
bly deserved  to  have  of  the  said  C.  D.  the  further  sum  of 
/.of  like.  lawful  money,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  whereof  the  said  C.  D.  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  there  had  notice. 

(Add  two  counts  for  work  and  labour  by  the  plaintiff  and 
his  servants;  as  ante,  p.  183,  money  paid,  as  ante,  p.  149,  and 
an  account  stated,  as  ante,  p.  144,  and  breach,  according  to 
the  form  of  court  used.) 

Fraight,  or  freight,  in  navigation  and  commerce,  is  the  Freight,  what, 
hire  of  a ship  or  vessel,  or  of  a part  of  it,  for  the  conveyance 
and  carriage  of  goods  from  one  port  or  place  to  another,  or 
the  sum  agreed  on  between  the  owner  and  the  merchant  for 
the  hire  and  use  of  a vessel*.  This  is  usually  agreed  on  at 
the  rate  of  so  much  for  the  voyage,  or  by  the  month,  or  per 
ton,  and  must  be  paid  in  preference  to  all  other  debts,  for 
whose  payment  the  goods  stand  engaged ; and  as  these  are 
responsible  to  the  ship  for  her  hire,  so  is  the  ship  to  the 
owner  of  the  goods,  in  case  of  damage  or  waste  through  any 
defect  of  the  vessel  or  sailors.  Beawes  Lex  Mercat.  133. 

No  ship  ought  to  be  freighted  without  a charter-party. 

Ma.  97.  And  if  the  contract  be  by  charter-party,  the  action 
is  to  be  brought  on  the  covenant.  3 Lev.  41.  But,  for 
freight  without  this  contract,  assumpsit  lies. 

The  principal  laws  and  rules  relating  to  freighting  are,  La*  3n,i  ruin 
that  if  a whole  vessel  be  hired,  and  the  merchant  or  person 
who  hires  it,  do  not  give  its  full  load  or  burthen,  then  the 
master  of  the  vessel  cannot,  without  his  consent,  take  in 
any  other  goods,  without  accounting  to  him  for  freight. 

That  though  the  nrferchant  do  not  load  the  full  quantity 
of  goods  agreqd  on,  yet  he  shall  pay  the  whole  freight;  and 
if  he  load  more,  he  shall  pay  for  the  excess. 

If  a time  be  appointed  by  charter-party,  and  either  the 

* The  word  is  formed  of  the  French,  fret,  signifying  the  same  thing  ; 
or  from  fret,  of  / return , an  arm  of  the  sea  ; though  others  choose  to 
derire  it  from  the  German,  frocht,  or  the  Flemish,  vraeht,  signifying 
carriage.  ’ — - 

<J  4 
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ship  be  not  ready  to  take  in,  or  the  merchant  to  put  on 
board,  the  parties  are  at  liberty,  with  remedy  by  action,  for 
the  detriment.  • , 

If  part  be  on  board,  and  some  misfortune  prevent  the 
merchant's  sending  the  whole  in  time,  the  master  may  con- 
tract with  another,  and  have  freight,  as  damage  for  the  time 
they  were  on  board  longer  than  limited.  On  the  other 
band,  if  the  vessel  is  not  ready,  the  merchant  may  ship  the 
remainder  of  his  goods  aboard  another,  and  rerover  damages 
against  the  first  master  or  owners  for  the  rest.  Cro.  Car 
38.1.  3 l ev.  283. 

If  a ship  be  freighted  out  and  in  (or  out  and  home),  there 
is  no  freight  due  till  the  whole  voyage  is  performed;  if 
therefore  the  ship  perish  coming  home,  the  whole  freight  is 
lost.  BruvcnL  Far.  2.  Bright  v.  Cotvper,  2 Bos.  # Pull. 
323. 

Uibriiiiip  i«  The  master  shall  take  no  freight  for  any  goods  lost  by 
ti  c master  shipwreck,  plundered  by  pirates,  or  taken  by  the  enemy, 
freight*”  °°  un*ess  the  ship  and  goods  be  redeemed ; in  which  case  he 
shall  be  paid  his  freight  to  the  place  where  he  was  taken, 
upon  contributing  to  the  redemption. 

Bui  hr  «haii,  The  master  shall  be  paid  his  freight  for  the  goods  saved 
if  u b«  «a«d.  from  shipwreck ; and  in  case  he  caunot  get  a vessel  to  carry 
, them  unto  the  place  where  they  were  bound,  he  shall  be 
paid  in  proportion  to  the  part  of  the  voyage  already  gone. 
Actinot  are  As  ships  deserve  wages  like  a labourer,  the  actions  touch- 
curably  for  *ng  the  same  are,  in  the  eye  of  the  law,  generally  construed 
*hip  and  o»n-  favourably  for  the  ship  and  owners;  and,  therefore,  if  four 
parts  in  five  make  up  their  accounts  with  the  freighters,  and 
receive  their  proportions,  yet  the  fifth  man  may  sue  singly 
by  himself,  without  joining  with  the  rest,  and  Uus  as  vvelf 
by  the  common  law  as  the  law  marine.  3 Keb.  444,  Stanley 
v.  Ayles.  Per  Hale,  C.J.  ..  , 

The  mort-  After  mortgage  of  a ship,  the  mortgagee  cannot  maintain 
a.M|0«cOT«  an  action  of  assumpsit  for  the  freight.  .For  till  the  mprt- 
frright.  gagee  takes  possession,  the  mortgagor  is  owner  to  .all , the 
world;  he  bears  the  expenses,  and  he  is  to  reap  the  profits. 
Lord  M.  Chinntry  e.  Blackburn,  cited  ini  H.  Black.  Rep. 
117. 
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The  captain  has  a right  to  retain  the  goods  si  lipped  on  Cuptnin  of » 
board  his  vessel,  till  he  is  paid  his  freight;  if  he  parts  with  retain 

the  possession  of  them,  he  must  then  resort  to  his  contract. 

•_  till  be  II  pain. 

'In  the  case  of  goods  consigned,  the  consignee  is  the  person 
■ liable  to  the  freight,  not  the  person  to  whom  he  sells  them; 
ithat  would  be  to  advance  the  price  on  him,  as  he  must  be 
supposed  to  buy  them  at  a certain  price  independent  of  all 
charges,  unless  such  charges  are  made  part  of  the  bargain. 

A right  of  action  cannot  be  transferred  from  the  person  lia- 
ble to  another,  by  such  person’s  own  act.  He,  therefore,  who 
is  first  liable,  must  remain  so.  Artaza  v.  Small  piece.  Lord 
' Kenyon.  Trin.  33  Geo.  3. 

( Commence  the  declaration  in  K.  B.,  C..  P.,  or  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  °f  * llK'“tr 
the  case  may  be,  according  to  the  forms  of  courts  gioenfrom 
page  39  to  117  ,J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  pounds  of  lawful  money 

of  Great  Britain,  for  the  demurrage  of  a certain  vessel  called 
a lighter,  of  the  said  A.  B.,  by  him  the  said  C.  D.  before 
that  time  retained  and  kept,  with  divers  goods,  wares,  and 
merchandises,  on  board  thereof,  on  demurrage,  for  a long 
time  before  theo elapsed,  and  at  the  special  instance  and 
request  of  the  said  C.  D.;  and  being  so  indebted,  he  the  said 
1 C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
someday  and  year  aforesaid, at  Westminster  aforesaid,  in  the 
r county  aforesaid,  undertook  and  then  and  there  faithfully  . 

X promised  the  said  A.  B.,  to  pay  him  the  said  sum  of  money, 

• ! 1 when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
* ■ quested.  A nd  whereas  also  afterwards,  to  w it,  on  the  same  day  Cbiantumminit 
and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  in  consideration  that  the  said  A.  B.,  at  the  like 
‘-'■  -special  instance  and  request  of  the  said  C.  D.v  had  before 
5 'thr*t  time  suffered  and  permitted  the  said  G.  D.  to  retain 

>:!*  c '-•!  P ...  • ; - . > 

- Cpsii  * Any  Say. after  tbe  cause  of  action  accrued.  /. 
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and  keep,  and  that  he  the  said  C.  D.  had  according  to  such 
permission  retained  and  kept,  a certain  other  vessel  of  the 
said  A.  B.  called  a lighter,  with  certain  other  goods,  wares, 
and  merchandises  on  board  thereof,  on  demurrage,  for  a long 
time  before  then  elapsed,  he  the  said  C.  D.  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
him  so  much  money  as  he  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  And  the  said  A.  B.  avers, 
that  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.  the  further  sum  of  /.  of  like  lawful  money,  to  wit, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  whereof 
the  said  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  there  had  notice.  (Add  a count  for  money  paid, 
as  ante,  p.  148,  and  account  stated,  as  ante,  p.  144,  and 
breach,  according  to  the  form  of  court  used.) 

Demorrage,  or  demurrage,  is  an  allowance  made  to  the 
master  of  a ship  by  his  freighters,  for  staying  longer  in  a 
place  than  the  time  first  appointed  for  his  departure,  or  his 
stay  at  the  delivering  ports ; and  is  generally  inserted  in 
the  charter-party  to  be  paid  daily  as  it  becomes  due;  the 
days  are  always  limited,  so  that  on  the  expiration  thereof, 
and  protests  duly  made,  the  master  is  at  liberty  to  proceed. 
The  price  is  regulated  by  the  burthen  of  the  ship. 

If  there  be  no  contract  for  demurrage,  the  declaration 
should  be  special,  upon  an  implied  contract  to  ship  or  dis- 
•Uuuid  be  spe-  charge  the  goods  within  a reasonable  time ; and  if  the  con- 

cial.  ° 

tract  be  under  seal,  the  declaration  should  be  in  debt  upon 
the  deed. 

For  (he  f Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 

gm'uwTarfrd  or  i'>/enor  courts,  or  by  or  against  a particular  person,  as 
ami  lauded  the  case  may  be,  according  to  the  forms  of  courts  given  from 

out  of 

mi  plaintiff’s  page  39  to  1 17 ■) 

wl‘*rf  For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 

* dav  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 


Demurrage, 

what. 


In  what 
case*  the  de- 
claration 


* Any  day  after  the  cause  of  action  accrned. 
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the  said  A.  B.  in  the  sum  of  /.  of  lawful  money  of  Great 
Britain,  for  the  wharfage  of  divers  goods,  wares,  and  mer- 
chandises of  the  said  C.  D.,  before  then  wharfed  and  landed 
out  of  certain  ships,  boats,  and  other  vessels,  into  and  upon 
a certain  wharf  of  the  said  A.  B.,  and  at  the  special  instance 
oFthe  said  C.  D. ; he  the  said  C.  D.,  in  consideration  there- 
of, afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  A.  B, 
to  pay  him  the  said  sum  of  money,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  And 
whereas  also  afterwards,  to  wit,  on  the  same  day  and  year  Quantum mmii 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, ll,ereon' 
in  consideration  that  the  said  A.  B.,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  had  before  that  time 
wharfed  and  landed  divers  other  goods,  wares,  and  merchan- 
dises of  the  said  C.  D.,  from  and  out  of  certain  other  ships, 
boats,  and  vessels,  upon  a certain  other  wharf  of  the  said  A.  B., 
he  the  said  C.  D.  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.,  to  pay  him  so  much  money  as  he 
therefore  reasonably  deserved  to  have  of  the  said  C.  D.,  when 
he  the  said  C.  D.  should  be  thereunto  afterwards  requested. 

And  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sum  of  l. 

of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  there  bad  notice,  (Add 
two  counts  for  work  and  labour  by  the  plaintitr  and  his  ser- 
vants, as  ante,  p.  1S3,  money  paid,  as  ante,  p.  149,  and  ac- 
count stated,  as  ante,  p.  144,  and  breach,  according  to  the 
form  of  court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  th« wturf- 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from  P"»  °'j 
page  39  to  1 17 .)  vr.trl. 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
• day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
* Any  day  after  the  causa  of  action  accrued. 
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Westminster,  in  thecounty  of  Middlesex,  wa*  indebted  to  the 
said  A.B.  inthesumof  /.of  lawful  money ofGreat Britain, 
for  the  wharfage,  housing,  landing,  and  weighing,  of  diver* 
goods,  wares,  and  merchandises,  before  then  loaded  and 
put  from  and  off  the  wharf  of  the  said  A.  B.  on  board  a cer- 
tain ship  or  vessel  of  the  said  C.  D.,  and  at  his  special  in- 
stance and  request  ; and  being  so  indebted,  he  the  said 
C.  D.,  iu  consideration  thereof,  afterwards,  to  wit,  oil  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  comity  aforesaid,  undertook  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  sum  of 
money,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested.  And  whereas  also  afterwards,  to  wit, 
on  the  Bame  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,  at  the  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  wharfed,  lauded,  housed,  and 
tveighed  divers  other  goods,  wares,  and  merchandises,  before 
then  loaded  and  put  from  and  off  the  said  wharf  of  the  said 
A.  B.,  on  board  a certain  other  ship  or  vessel  of  the  said  C.  D., 
he  the  said  C.  D.  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.,  to  pay  him  so  much  as  he  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.,  when  he  the  * 
said  C.  D.  should  be  thereunto  afterwards  requested.  And 
the  said  A.  B.  avers,  that  he  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.  the  further  stun  of  /.  of 

like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in 
the  comity  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  there  had  notice. 
(Add  two  counts  for  work  done  by  the  plaintiff  and  bis  ser- 
vants, as  ante,  p.  183,  money  paid,  as  ante,  p.  142,  account 
6tated,  as  ante,  p.  144,  and  breach,  according  to  the  form  of 
court  used.)-  . * 

Wharf  is  a building  raised  on  the  shore  for  the  conveni- 
ence of  landing  or  discharging  a vessel  by  means  of  cranes, 
tackle,  capsterns,  &c.  The  fee  paid  for  the  landing  of 
goods,  or  for  shipping  them  off,  is  called  u-harfage,  and  the 
person  who  has  the  oversight  or  direction  of  the  wharf,  re- 
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•cetves  wharfage,  and  is  called  wharfinger* . Though  the  king 
■had  a power  of  granting  the  franchise  of  havens  and  ports, 

-.yet  he  had  not  the  power  of  resumption,  or  of  narrowing 
and  confining  their  limits,  when  once  established ; but  any 
person  had  a right.  ... 

-r  The  rates  for  wharfage  and  cranage  of  goods  are  to  be  set-  R»te». 
tied  by  the  king  in  council,  a table  of  which  is  to  be  hung 
'up  at  every  of  the  wharfs;  and  if  more  is  demanded,  or  if 
the  ship  be  stopped,  the  penalty  is  10 1.  to  be  recovered  with 
full  costs.  22  Car.  2.  c.  2.  s.  21. 

Formerly  any  person  had  a right  to  load  or  discharge  his  The  crown  «»- 

...i  »bled  to  ucer- 

merchandise  in  any  part  ot  the  haven,  whereby  the  revenue  tain  the  limits 
was  much  impaired  and  diminished,  by  fraudulent  laud- of  *"  porl‘ 
ings.  This  occasioned  the  statutes  of  1 Eliz.  c.  11.  and  13 
& 14  Car.  9.  c.  11.  s.  14.,  which  enables  the  crown,  by  com- 
mission, to  ascertain  the  limits  of  all  ports,  and  to  assign 
proper  wharfs  and  quays  in  each  port,  for  the  exclusive  land- 
ing and  loading  of  merchandise. 

A wharfinger  has  a lien  on  goods  brought  to  his  wharf,  They  are  enti- 
and  is  entitled,  by  the  general  usage  of  his  trade,  to  retain  Jugenera?  ^ 
them  for  a general  balance  due  from  the  owner.  1 Esp.  R.  ru,‘om  of  **>• 

° trade. 

109. 


The  master  of  a ship  has  no  right  to  detain  goods  for  if  the  eon- 

. sigmc  tenders 

wharfage,  if  the  consignee  tenders  the  freight,  and  requires  ti.e  freight, 

the  ship’s  side. 


them  to  be  delivered  over 
N.  P.  R.  300. 


o the  master  of 

3 Campb.  ,he  ,hip  ,)as 


no  right  to  de- 
tain the  goods 

Special  assumpsit,  for  wharfage  and  cranage,  brought  by  for  wharfage. 


plaintiffs  as  wharfingers,  who  were  the  possessors  of  Brookes’  wharfingers 

, , in  Loudon  are 

Wharf,  London,  against  the  defendants,  who  were  the  con-  not  entitled  to 
Bignees  of  a loading  of  malt,  which  was  brought  in  a west- 
country  barge;  which  barge  was  fastened  and  lay  at 
Brookes’  Wharf,  and  unloaded  a small  part  of  the  said  cargo  fattened  to 
upon  the  said  wharf;  and  whilst  she  lay  fastened,  the  other  ,h*lr 
- part  of  the  cargo  was  taken  out,  and  put  on  board  lighters,  t . 
and  never  landed  on  the  wharf.  This  question  was,  Whe-> 
ther  the  defendants  were  liable  to  pay  for  such  part  of  the 


* ♦/««(.  148.  Mad.  1 Hit . Ejech.  530. 
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cargo  as  was  put  on  board  the  lighters,  and  never  landed  on 
the  wharf,  according  to  the  rates  mentioned  in  an  order  of 
council,  dated  1st  March,  17t>4,  made  in  pursuance  of  stat. 
22  Car.  2.  c.  11.  sect.  21.,  by  which  malt  is  rated  at  6d.  per 
score?  Lord  Mansfield, — A duty  for  wharfage  and  cran- 
age cannot  be  due,  where  the  party  has  not  had  the  use  of 
wharfage  and  the  wharf,  or  the  crane.  Wharfage  is  due  for  lauding  on  the 
for'i'audinK  on  wharfs,  and  cranage  for  the  assistance  of  the  crane.  An- 
thc  whurtv.  chorage,  or  moorage,  are  very  different  things.  If  any  in- 
jury has  been  done  by  lying  before  the  wharf,  or  by  fasten- 
ing the  vessel  to  it  without  right, or  in  any  other  way  what- 
soever, the  plaintiffs  may  have  their  remedy  in  another  way, 
but  not  under  this  act.  We  are  all  of  opinion,  that  the 
plaiutifl's  are  not  entitled  to  recover  the  wharfage  or  cran- 
age duty,  for  such  part  of  the  goods  as  were  not  unloaded 
upon  their  wharf.  Nonsuit  entered.  Lord  M.  further  said,  if 
a vessel  should  colourably  come,  and  lie  before  the  wharf,  or 
moor,  or  fasten  to  it,  without  intention  of  loading  or  unload- - 
ing  upon  it,  or  if  it  stays  there  longer  than  the  act  permits, 
Sect. «.  which  expressly  prohibits  the  stay  ing  longer  (without  the  con- 

sent and  permission  of  the  wharfingers)  than  is  necessary  to 
load  and  unload;— and  this  colourable  coming  thither,  with 
an  unfair  intention,  must  depend  upon  circumstances,  and  is 
a matter  of  fact  to  be  tried  by  a jury;  an  action  upon  the 
case  will  lie  for  it,  and  a jury  will  consider  it  in  damages. 
Stephen  and  an.  v.  Costor  and  an.  3 Burr.  1408. 

For  the  moor-  ( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer , 
mg  of  vessels.  . „yer,'or  courts>  or  by  0T  against  a particular  person,  as 

the  case  may  be,  according  to  the  forms  of  courts  gicen  from 
page  39  to 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  * day  of  , in  the  year  of  our  Lord  1813, 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  A.  B.  in  the  sum  of  l.  of  lawful 

money  of  Great  Britain,  for  the  mooring  and  fastening  of  a 
certain  ship  or  vessel  of  the  said  C.  D.,  called  the  t. 


* Aoj  da;  after  the  eauie  or  action  accrued. 


+ Not  necessary. 
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to  a certain  chain  of  the  said  A.  B.  lying  and  being  in  the  ri- 
ver , before  then,  and  for  a long  space  oi  time,  to  wit, 

for  the  space  of  SO  days*,  before  then  elapsed,  moored  and 
fastened  by  the  said  C.  D.,  to  the  said  chain  of  the  said  A. 

B. ,  and  by  his  permission  and  sufferance,  at  the  special  in- 
stance and  request  of  the  said  C.  D. ; and  being  so  indented, 
he  the  said  C.  D-,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  to  pay  him  the  said 
sum  of  money,  when  he  the  said  C.  D.  should  be  there- 
unto afterwards  requested.  And  whereas  also  afterwards.  Omnium™, 
to  wit,  on  the  same  day  aud  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  in  consideration  that  the 

said  A.  B.,  at  the  like  special  instance  and  request  of  the  said 

C.  D.,  had  before  that  time  suffered  and  permitted  the  said 

C.  D.  to  moor  and  fasten  a certain  other  ship  or  vessel  of  the 
said  C.  D.,  called  the  *,  to  a certain  other  chain  of  the 

said  A.  B.,  then  being  in  the  river  aforesaid,  to 

wit,  at  Westminster  aforesaid,  iu  the  county  aforesaid;  and 
that  the  said  C.  D.  had,  according  to  such  permission  and 
sufferance,  before  then  moored  and  fastened  the  said  ship  or 
vessel  to  the  said  chain  there,  for  a long  space  of  time,  (*to 
wit,  for  the  space  of  other  20  days,)  then  elapsed,  he  the 
said  C.  D.  undertook,  and  then  aud  there  faithfully  pro- 
mised the  said  A-  B.,  to  pay  him  so  much  money  as  he 
therefore  reasonably  deserved  to  have  of  the  said  C.  D.,  1 

when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  the  said  A.  B.  avers,  that  he  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.  the  further 

sum  of  l.  of  like  lawful  money,  to  wit,  at  West- 

minster aforesaid,  in  the  county  aforesaid,  whereof  the 
said  C.  D.,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  there  had  notice,  (Add  money  paid,  as  ante, 
p.  142,  and  account  stated,  as  ante,  p.  144,  and  breach,  ac- 
cording to  the  form  of  court  used.) 

. * Not  occeisary. 
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Mooring, what.  Mooring,  is  the  art  of  confining  and  securing  a ship  in  a 

particular  station  by  chains  or  cables,  which  are  either 
fastened  to  the  adjacent  shore,  or  to  anchors  in  the  bottom. 

The  mayor  of  London,  for  the  tune  being,  hath  the'  con- 
servation and  rule  of  the  water  and  river  of  the  Thames-; 
and  the  issues,  breaches,  and  lauds  overflown,  from  the 
bridges  of  Statues,  unto  the  water  of  Yeudatl  and  Medway. 
Sta/.  4 H.  7.  c.  Id. 

*7  H.  s.  c.  is.  In  the  river  Thames,  there  are  several  piles  or  posts  forced 
in  the  river,  for  the  purpose  of  mooring  of  craft  and  vessels. 
The  committee  of  navigation  grant  leave  to  persons  to  drive 
these  piles  in  the  river,  for  which  they  pay  an  acknowledg- 
ment to  the  chamber  of  tbecity  of  London:  and  they  are 
. . frequently  let  to  bargemasters,  and  owners  of  craft,  to  fasten 
their  barges  to.  at  a certain  rent.  I am  informed  Sir  Peter 
Burrell  has  a claim,  under  a grant  of  the  crown,  for  the 
mooring  of  ships  and  vessels  in  some  part  of  the  river,  below 
bridge ; there  is  also  a fee  taken  of  ships  for  the  pool  of  the 
haven,  where  they  cast  anchor,  to  the  king’a  officer,  by  a 
patent. 

For  work  done  ( Commence  the  declaration  in  the  K.  B.,  C.  P.,  or  Erche- 

Boittr'*'  9ucr>  or  *n  inferior  courts,  by  or  against  a particular  person, 
as  the  case  may  be,  according  to  the  forms  of  courts  given 
from  page  39  to  1 17-J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on* 
the  day  of  , in  the  year  of  our  Lord 

1813,  to  wit,  at  Westminster,  in  the  county  of  Middle- 
sex, was  indebted  to  the  said  A.  B.  in  the  sum  of  l. 
of  lawful  money  of  Great  Britain,  for  the  carriage  of  di- 
vers goods,  warts,  and  merchandises,  by  the  said  A.  B.,  be- 
fore that  time  carried  and  conveyed. in  certain  barges,  boats, 
and  other  vessels  of  the  said  A.  B.,  for  the  said  G.  D-;  at  Ms 
Special  instance  and  request;  and  being  so  indebted,  he  thfe 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit*  On 
the  same  day  and  year  aforesaid,  a t> Westminster  aforeMfid.-ki 
the  county  aforesaid,  undertook*  and  - then:  a nd : there  faitb- 

. * Adj  tUy  after  the  cau*e  of  action  accrual. 
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fully' promised  the  said  A.  B.,  to  pay  him  the  said  sum  of 
-money,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  whereas  also  afterwards,  to  wit,  0*"*'“"  mr- 
on  the  same  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,  at  the  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  carried  and  conveyed,  divers 
other  goods,  wares,  and  merchandises  of  the  said  C.  D.,  and 
for  the  said  G.  D.,  in  certain  other  barges,  boats,  and  other 
vessels  of  the  said  A.  B.;  he  the  said  C.  D.  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
him  so  much  money  as  he.  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  the  said  . 

A.  B.  avers,  that  he  therefore  reasonably  deserved  to  have  of 
the  said  C.  D.  the  further  sum  of  l.  of  like  lawful  money, 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  C.  D.,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  there  had  notice.  (Add  two  counts 
for  wbrk  and  labour  by  plaintiff  and  his  servants,  as  ante, 
p.  183,  money  paid,  as  ante,  p.  142,  and  an  account  stated, 
as  ante,  p.  144,  and  breach,  according  to  the  form  of  court 
used.) 

( Commence  Ihe  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  the  car- 
■orin  inferior  courts,  or  by  or  against  a particular  person,  as  t,'* a'emumon' 
the  case  may  be,  according  to  the  forms  of  court,  given  from  c*rr‘cr- 
page  39  to  117 .) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
•day  of  , in  the  year  of  our  Lord  1813,  to 

.yit,  at  Westminster,  in  the  county  of  Middlesex,  was  in- 
debted to  the  said  A.  B.  in  the  sum  of  l.  of  lawful 

money  of  Great  Britain,  for  the  carriage  of  divers  goods, 
wares,  and  merchandises  of  the  said  C.  D.,  by  the  said  A.  B. 
before  that  time  carried  and  conveyed  in  certain  waggons, 
oarts,  and  other  carriages  of  the  said  C.  D.,  from  to 

..  i, at  the  special  instance  and  request  of  the  said  C.  D. ; 

j ,*  Any  day  after  the  cause  of  action  accrued. 
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Quantum  me- 
ruit thercuu. 


He  may  limit 
Mi  liability. 


and  being  so  indebted,  he  the  said  C.  D.,  in  considetatioa 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took and  tnen  and  there  faithfully  promised  the  said  A.  B., 
to  pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  tnereunto  afterwards  requested.  And  whereas 
also  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  in  con- 
sideration that  the  said  A.  B.,  at  the  like  special  instance 
ami  request  of  toe  said  C.  D.,  had  before  that  time  carried 
ami  conveyed  divtrs  other  poods,  wares,  arid  merchandises, 
of  the  said  C.  D.,  and  for  the  said  C.  D.,  in  certain  other 
waggons,  carts,  and  other  carriages  of  the  said  A.  B.,  from 
aforesaid,  to  aforesaid;  he  the 

said  C.  D.  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  A.  B.,  to  pay  him  so  much  money  as  he 
therefore  reasonably  deserved  to  have  of  the  said  C.  D., 
when  he  the  said  C.  I).  should  be  thereunto  afterwards 
requested.  And  the  said  A.  B.  avers,  that  he  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.  the  further 
sum  of  l.  of  like  lawful  money,  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D. 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
there  had  notice.  (Add  two  counts  for  work  and  labour 
generally,  as  ante,  p.  Ki4,  money  paid,  as  ante,  p.  142,  and 
an  account  stated,  as  ante,  p.  144,  and  breach,  according  to 
the  form  of  court  used.) 

All  persons  carrying  goods  for  hire  come  under  the  de- 
nomination of  common  carriers;  and  if  they  refuse  to  carry 
goods,  having  convenience,  an  action  will  lie  against  them. 

2 Show.  327.  And  all  carriers  are  bound  lo  deliver  goods 
to  the  person  to  whom  directed.  Alleyn,  93.  Owen,  bj. 
If  money  or  goods  be  delivered  to  a common  carrier,  he  is 
under  a contract  in  law,  to  pay  or  carry  them  to  the  person 
appointed.  12  Mod.  482. 

A carrier  may,  however,  by  advertisement  conspicuously 
placed  in  bis  office,  limit  his  liability;  and  it  has  been  de- 
cided, that  where  a carrier  gives  notice  that  he  will  not  be 
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♦fa bit  for  the  loss  of  any  parcel,  &c.  of  more  value  than  51., 
unless  entered  as  such  and  paid  for  accordingly ; he  is  not 
liable  to  pay  any  thing  if  a parcel  of  greater  value  than  5 /.  be 
delivered  to  him  in  thecommon  way,  without  any  additional 
payment,  and  lost  by  him.  4 East,  371. 

If  goods  be  given  to  a waggoner  on  the  road,  and  ready  When  he  is  li- 
to  be  received  on  the  waggoner's  arrival,  in  this  case  Eyre,  m„rc  than  the 
C.  J.  held,  there  being  no  entry  made  of  them  in  the  books,  mere 
nor  warehouse-room  occupied,  that  the  defendant  was  not 
liable  to  more  than  the  bare  carriage.  Lambert  v.  Robinson, 

Hit.  33  Geo,  3. 


USE  AND  OCCUPATION. 

( Commence  thedeclaration  in  K.  D.,  C.  P.  or  Exchequer,  or  For  theme 
in  inferior  courts,  or  by  or  against  a particular  person,  as  the  tj'ou  of*a' 
case  may  be,  according  to  the  forms  of  courts  given  from  *od 
p.  S9  to  117v> 

For  that  whereas  the  said  C.  D.,  on  the  *day  of 
in  the  yearof  our  Lord  1813,  to  wit,  at  Westminster,  in  the 
county  of  Middlesex!,  was  indebted  to  the  said  A.  B.  in  the 
sum  of  /.of  lawful  money  of  Great  Britain,  for  the 

use  and  occupation  of  a certain  messuage  or  tenement, and 
divers,  to  wit,  acres  of  land,  with  the  appurtenances  of 
the  said  A.B.,  situate,  &c.f  by  him  the  saidC.  D.,  and  at  his 
request,  and  by  the  permission  of  the  said  A.  B.,  for  a long 
time  before  then  elapsed,  had,  held,  used,  occupied,  posses- 
sed, and  enjoyed : and  being  so  indebted,  he  the  said  C.  D.,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid, undertook,  and  then  and  there  faithfully  promised 

* Any  day  after  the  cause  of  action  accrued. 

t This  in  a transitory  action  aud  the  venue  may  belaid  in  any  county. 

* Not  necessary,  ( Fail,  S48.  But  though  it  is  unnecessary,  yet  if  it  is 
alleged,  a variance  in  the  name  of  the  parish  is  fatal,  t Campb.  J\\P.  K. 

*55. 
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the  said  A.  B.,  to  pay  him  the  said  sum  of  money,  when 
he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
Quantummeru/  quested.  And  whereas  also  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  in  consideration  that  the  said  A.B.,  at  the  like  re- 
quest of  the  said  C.  D.t  had  before  that  time  permitted 
the  said  C.  D.  to  have,  hold,  use,  occupy,  possess,  and  enjoy 
a certain  other  messuage  or  tenement,  and  divers,  to  wit, 
acres  of  other  land  of  him  the  said  A.  B.,  situate,  &c.* 
and  that  the  said  C.  D.,  according  to  that  permission,  had, 
held,  used,  occupied,  possessed,  and  enjoyed  the  same,  for  & 
long  time  before  then  elapsed,  he  the  said  C.  D.  then  and 
thereundertook.and  faithfully  promised  the  said  A.  B.,  to  pay 
him  so  much  money  as  he  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  And  the  said  A.  B.  avers, 
that  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  L).  the  further  sum  of  l.  of  like  lawful  money,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  C.  D.  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  there  had  notice.  (Add  a count  for 
money  had  and  received  as  ante,  p.  143,  and  an  account 
, stated  as  ante,  p.  144,  and  breach  according  to  the  form  of 

court  used.) 

Form*  »nd  ( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
unCfnrmshed°f  or  *n  inferior  courts,  or  by  or  against  a particular  person, 
mums.  as  ihe  case  may  bet  according  to  the  forms  of  courts  given from 
page  39  to  p.  117 •) 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  t day  of  , in  the  year  of  our  Lord, 

1813,  to  wit,  at  Westminster,  in  the  county  of  Middlesex, 
was  indebted  to  the  said  A.  B.  in  the  sum  of  /.  of  law- 
ful money  of  Great  Britain,  for  the  use  and  occupation  of 
, certain  rooms  and  apartments,  to  wit,  two  rooms  in,  and 
part  and  parcel  of,  a certain  messuage  or  tenement  of  the  said 

* Nut  necessary.  6 Eatl,  348.  Fee  not*  (t),  p.  S39. 

t Any  day  after  the  cauie  of  action  accrued. 
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A.  B.',  sitdafe*,  &c.  by  him  the  said  C.  D.,  and  at  his  special 
instance  and  request,  and  by  the  sufferance  and  permission 
of  the  said  A.  B.,  for  a long  time  before  then  elapsed,  had, 
held,  used,  occupied,  possessed,  and  enjoyed  ; and  being  so 
indebted,  he  the  said  C.  D.  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  undertook,  and  then 
anti  there  faithfully  promised  the  said  A.  B.,  to  pay  him  the 
said  sum  of  money,  when  he  the  said  C.  D.  should  be  there- 
unto afterwards  requested.  And  whereas  also  afterwards,  Quantum  me- 
t6  wit,  on  the  day  and  year  aforesaid, at  Westminster  afore-  ru‘‘  lDtr““‘ 
said,  in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,  at  the  like  special  instance  and  request  of  (lie  said 
C.  D.,  had  before  that  time  sulfered  and  permitted  the  said 
C.  D.  to  have,  hold,  use,  occupy,  possess,  and  enjoy,  cer- 
tain other  rooms  and  apartments,  to  wit,  two  other  rooms 
in,  and  part  and  parcel  of,  a certain  other  messuage  or  te- 
nementofthe  said  A.  B. , situate*,  &c.  and  that  the  said  C.  D., 
according  to  said  lust-mentioned  sufferance  and  permission, 

Iia»l,  held,  used,  occupied,  possessed,  and  enjoyed  the  same, 
lor  a long  time  before  then  elapsed,  he  the  said  C.  D.  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  so  much  money  as  he  therefore  reasonably 
deserved  to  have  of  the  said  C.  D.,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  the  said 
A.  B.  avers,  that  he  therefore  reasonably  deserved  to  have 
of  the  said  C.  D.  the  further  sum  of  I.  of  like  lawful 

money,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  there  had  notice.  (Add  money 
had  and  received,  as  ante,  p.  143,  account  stated,  as  ante,  p. 

144,  and  breach  according  to  the  form  of  court  used.) 

* See  note  (})  ante,  p.  SS9. 
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For  r»«iiv  fur.  ( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
„ish«d  lodg-  or  .n  lnjeriur  courUt  or  blJ  or  againsi  a particular  person,  as 

the  case  may  be,  according  to  the  forms  of  courts,  gicenfrom 

page  39  to  1 17- ) 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on  the 
• day  0f  , in  the  year  of  our  Lord,  1S13,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  was  m- 
. debted  to  the  said  A.  B.  in  the  sum  of  of  lawful 

money  of  Great  Britain,  forthe  use  and  occupation  of  certain 
ready-furnished  lodgings,  to  wit,  two  rooms  in  and  part  or 
parcel  of  a certain  messuage  or  tenement  of  the  said  A.  B., 
situatef,  &c.  by  him  the  said  C.  D.,  and  at  his  special  in- 
stance and  request,  and  by  the  sufferance  and  permission  of 
the  said  A.  B.,for  a long  time  before  then  elapsed,  had,  held, 
used,  occupied,  possessed,  and  enjoyed;  and  being  so  in- 
debted, he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  undertook,  anil  then 

and  there  faithfully  promised  the  said  A.  'B.  to  pay  him  the 
said  sum  of  money,  when  he  the  said  C.  D.  should  be  there- 
QuaniummtnU  unfo  afterwards  requested.  And  whereas  also  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  in  consideration  that  the  said 
A.B.,  at  the  like  request  of  the  said  C.  D.,  had  before  that 
time  suffered  and  permitted  the  said  C.  D.  to  have,  hold,  use, 
occupy,  possess,  and  enjoy,  certain  other  ready-furnished 
lodgings,  to  wit,  two  rooms  in  and  part  and  parcel  of  acertain 
messuage  or  tenement  of  him  the  said  A.B.,  situatef,  &c. 
and  that  he  the  said  C.  D.,  according  to  that  said  last-men- 
tioned sufferance  and  permission,  had,  held,  used,  occupied, 
possessed,  and  enjoyed  the  same,  for  a long  space  of  time  be- 
fore then  elapsed,  he  the  said  C.  D.  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  to  pay  him  so  much 
money  as  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.,  when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  the  said  A.  B.  avers,  that  he  therefore  rea- 


thereon. 


* Auy  day  after  the  cause  of  action  accrued. 
+ Sec  note  (*)  to  the  last  precedent. 
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•onably  deserved  to  have  of  the  said  C.  D.,  the  further  sum 
of  l.  of  like  lawful  money,  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D., 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  there  had 
notice.  (Add  money  had  and  received,  as  ante,  p.  143,  ac- 
count stated,  as  ante,  p.  144,  and  breach,  according  to  the 
form  of  court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer , For  the  o» 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  uon  of'uni. 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  117.  J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.,  in  the  sum  of  /.  of  lawful  money  of 
Great  Britain,  for  the  use  and  occupation  of  divers,  to  wit, 
acres  of  land,  of  the  situatef,  &c.  by  him 

the  said  C.  D.,  and  at  his  special  instance  and  request,  and 
by  the  sufferance  and  permission  of  the  said  A.  B.,  for  a long 
time  before  then  elapsed,  had,  held,  used,  occupied,  pos- 
sessed, and  enjoyed:  and  being  so  indebted,  he  the  said 
C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on  the 
•day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  money, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. And  whereas  also  afterwards,  to  wit,  on  the  day  Q.antam « 
and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  in  consideration  that  the  said  A.  B.,  at  the  like  spe- 
cial instance  and  request  of  the  said  C.  D.,  had  before  that 
time  permitted  the  said  C.  D.  to  have,  hold,  use,  occupy,  pos- 
sess, and  enjt>y  other  acres  of  land,  situatef,  &c.  anil  that 
the  said  C.  D.  according  to  the  said  last-mentioned  sufferance 
and  permission,  had,  held,  used,  occupied,  possessed,  and  En- 
joyed the  same,  for  a long  time  before  then  elapsed ; he  the 
said  C.  D.  undertook,  and  then  and  there  faithfully  promised 
* Any  day  after  the  caute  of  action  accrued, 
t ‘ce  note  (f)  aate,  p.  2J9. 

R* 

. - 


ruit  (hereon. 
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Rent,  what. 


1?rp  and  occu- 
pation may  he 
maintain*  it 
tor  rent,  if  the 
contract  be 
not  by  deed. 


Tenant  for  life 
diet,  executor 
may  recover  in 
thia  action. 


the  said  A.  B.  to  pay  him  so  much  money  as  he  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 
And  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sum  of  /. 
of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in 
'the  county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  there  had  notice. 
(Add  money  had  and  received,  as  ante,  p.  143,  account  sta- 
ted, as  ante,  p.  144,  and  breach,  according  to  the  form  of 
court  used.) 

Kent  is  a sum  which  the  tenant  renders  out  of  the  profits 
of  lands  or  tenements  which  he  enjoys,  and  is  regularly 
due  and  payable  upon  the  land  from  whence  it  issues,  if  no 
place  is  mentioned  in  the  reservation.  Co.  Lit.  142. 

The  action  for  use  and  occupation  is  given  by  the  stat.  11 
Geo.  2. c.  19.  sect  14.,  which  enacts,  that  where  the  agree- 
ment is  not  by  deed,  the  lundlord  may  recover  a reasonable 
satisfaction  for  the  tenements  occupied  by  the  defendant  iu 
an  action  on  the  case,  for  the  use  and  occupation  ; and  if,  in 
evidence,  any  parol  demise,  or  any  agreement  ( not  being 
by  dccd,j  whereon  a certain  rent  is  reserved,  do  appear,  the 
plaintiff  shall  not  therefore  lie  nonsuited,  hut  may  make  use 
thereof,  as  an  evidence,  of  the  i/uantum  of  the  damages  to  he 
recovered.  - And  if  tenant  for  life  dies  before  or  on  the  day 
on  which  any  rent  was  made  payable,  upon  any  lease  which 
determined  on  the  death  of  such  tenant  for  life,  his  executors 
may,  in  this  action,  recover  against  the  under-tenant  the 
whole,  or  a proportion  of  such  rent,  according  to  the  time 
such  tenant  for  life  lived  of  the  last  year,  or  quarter  of  a year, 
in  which  the  said  rent  was  growing  due. 

At  common  law  it  was  holden,  that  assumpsit  would  lie 
for  rent  on  an  express  promise,  but  not  upon  an  implied 
promise;  and  such  express  promise  must  have  been  made 
at  the  same  time  with  the  lease.  3 Lep.  150. 

An  assumpsit  will  lie  on  an  express  promise,  and  where 
the  reservation  is  of  a sum  in  gross.  Hard.  61.  4 Alcd.  7S. 
Moy,  60. 
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- If  tenant  in  tail  die  a week  before  the  rent  become  due,  ir tenant  in 
without  issue,  bis  executor  will  be  entitled  to  an  appor- Ul1  dit,‘ 
tionment.  Paget  v.  Gee,  1 Burn’s  Just.  471.  Tenant  for 
years  determinable  on  lives,  is  wilhin  the  statute.  So  where 
a wife  had  an  annuity  as  a separate  maintenance  payable 
quarterly,  and  died  in  the  middle  of  the  quarter,  it  was  held, 
the  annuity  should  be  apportioned.  2 Blut Ic.  licp.  1010’. 

Uoicell  v.  StanJ'orth. 

An  executor  brought  abaction  for  rent  due  to  his  testator  Anr«Cntor 
in  his  time,  and  for  other  rent  in  his  own  time:  and  there  was 
a quantum  meruit  for  the  rent  of  another  messuage,  in  which  nuu  rifh,> 

iii  j i i T with  a count 

ne  had  not  declared  as  executor. — Judgment  by  default,  fi.r  rent  due  to 
and  on  inquiry  executed,  error  brought,  and  judgment  re-  ^ Vm'VjT 
versed,  because  the  demands  were  incompatible.  Str.  1271. 

Mr.  J.  B'dler  says,  but  perhaps  it  would  have  been  helped  ' 
by  a verdict;  because,  for  rent  due  in  his  own  time,  he  need 
not  declare  as  executor,  and  therefore  if  it  had  been  tried,  the 
judge  ought  not  to  have  permitted  him  to  prove  rent  due  to 
himself,  in  his  own  right.  Bull.  Si.  Pri.  136. 

In  case  for  use  and  occupation  of  an  house  by  permission  .v.v  hahmt  m 
of  the  plaintiff,  the  defendant  pleaded  nil  habuit  in  tenemen-  n."t 
lis,  and  on  demurrer,  held  no  good  plea,  as  it  would  be  upon 
a lease  at  common  law;  because,  there  an  interest  is  sup-  "'"'“veupa- 
posed  to  have  passed  from  the  lessor,  but  here  the  court 
must  take  it,  that  there  was  an  express  promise,  and  there- 
fore, if  the  plaintiff  had  an  equitable  title,  or  no  title  at  all, 
yet,  if  the  defendant  have  enjoyed  by  permission  of  the 
plaintiff,  it  is  sufficient,  and  it  is  not  necessary  for  the  plain- 
tiff to  say  it  is  his  house,  any  more  than  in  assumpsit  for 
goods  sold,  to  say  they  were  the  goods  of  the  plaintiff.  io  Mod.  331. 
Lewis  v.  Wallace,  II,  25  G.  2.  K.  B.  Bull.  13d.  1 Wils. 

S14. 

Action  for  use  and  occupation.  There  was  an  agreement  a.^ce hT'nnt 
Lu  writing,  whereby  it  was  agreed,  that  a lease,  should  he  let  ",1,n",s'hl*  *“ 

prove  an  ailui- 

by  plaintiff,  to  Gamage,  for  21  years,  at  26/.  per  annum,  to  timnl  rent 
commence  from  Michaelmas  then  next.  .Gamage died,  and  J’^i!|l|!.!ond 
made  Merceau  executor,  who  paid  2 61.  in  court.  On  the  trial,  I'1"! . 1 
plaintiff  offered  to  shew,  by  parol  evidence,  that,  besides  the  ncirrinciil  ior 

a Icuue. 
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26/.  per  annum,  defendant  had  agreed  to  pay  2/.  1 2s.  6J.  a-y ear 
for  ground  rent,  to  ground-landlord;  but  no  evidence  was 
offered,  of  the  actual  payment  of  said  ground-rent  during 
testator’s  life,  without  which,  De  Grey,  C.  J.  thought  it  in- 
admissible, and  nonsuited  plaintiff. — Motion  to  set  aside 
nonsuit.  3 Atk.  388.  cited.  The  court  held  the  nonsuit 
right,  and  said,  courts  should  be.  very  cautious  in  admitting 
any  evidence  to  supply  or  explain  written  agreements;  else 
the  statute  of  frauds  would  be  eluded,  and  the  same  uncer- 
tainty Introduced  by  suppletory  or  explanatory  evidence, 
which  that  statute  has  suppressed  in  respect  to  the  principal 
object.  We  can  neither  alter  the  rent  nor  the  term,  the 
two  things  expressed  in  this  agreement.  With  respect  to 
collateral  maters,  itmight  be  otherwise.  He  might  shew  who 
is  to  put  the  house  in  repair,  or  the  like,  concerning  which 
nothing  is  said;  but  he  cannot,  by  parol  evidence,  shorten 
the  term  to  14,  or  extend  it  to  23  years,  or  make  the  rent 
otherwise  than  26/.  Rule  discharged.  Preslonv.  Merceau, 
2 Black.  Rep.  1249. 

simony  mn-  Action  for  use  and  occupation  of  glebe  lands.  The  for- 
itTevirirnce^n  mer  incumbent  had  let  some  of  the  glebe  lands  to  defendant  , 
an  action  for  wt,o  [iacj  continued  tenant  to  the  present  incumbent,  the 
pationof  glebe  plaintiff',  and  paid  him  half  a year’s  rent  for  same.  This  ac- 
tion was  brought  for  some  arrears  of  rent;  defendant  offered 
to  give  evidence  of  plaintiff's  having  been  simonically  pre- 
sented, of  which  defendant  was  ignorant  when  he  paid  for- 
mer rent.  C.  J.  refused  the  evidence,  being.of  opinion,  that 
the  case  fell  within  the  common  rule,  that  a tenant  should 
not  be  permitted  to  impeach  his  landlord’s  title  ih  an  action 
for  the  use  and  occupation.  Verdict  for  plaiutiff.  On  mo- 
tion to  set  it  aside,  the  court  held,  that  in  an  action  for  use 
and  occupation,  it  ought  not  to  be  permitted  to  a tenant, 
who  occupies  land  by  the  license  of  another,  to  call  upon 
that  other,  to  shew  the  title  under  which  he  let  the  land. 
Here  the  defendant,  who  occupied  the  land,  did  so  by  the 
permission  of  the  plaintiff,  and  then  refused  to  pay  his  rent, 
under  an  idea,  that  he  might  contest  the  plaintiff’s  right; 
but  the  plaintiff  could  not  be  supposed  to  come  to  trial  pre- 
pared to  meet  such  a defence,  and  to  make  out  his  title. 
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Such  an  action  as  the  present  does  not  involve  the  question 
of  title.  Rule  refused.  Couke  v.  Loxley,  b Term.  Hep.  4- 

A woman  of  the  town  took  lodgings,  the  plaintiff  was  at  When  this  ao 
the  time  informed  of  her  inode  of  life,  and  consented  that  wlllnut 
she  should  be  at  liberty  to  receive  male  visitors  for  the  pur- 
pose of  prostitution.  In  an  action  for  the  rent.  Lord  K.  ' 
held  it  not  maintainble,  the  contract  being  contra  bonus  mo- 
res. Girardy  v.  Richardson,  1 Esp.  Rep.  Id. 

The  plaintiff,  the  grantee  of  an  annuity,  charged  on  estate  Tiicp-antrc 
of  which  defendant  was  a yearly  tenant,  cannot  suppoit  the  *’!  *"a‘y 
action  for  use  and  occupation,  where  he  has  brought  an  '"Pi*011  |h‘» 

, ° action,  but 

ejectment  (or  non-payment  of  the  rent,  anil  recovered  pos-  not  if  lie 
session;  for,  by  bringing  the  ejectment,  the  plaintiff  hdd  no-'ilffcr'ibr1" 
from  that  time  considered  the  defendant  as  a trespasser,  his  *"d  ‘t'co" 
title  tortious,  and  so  no  contract  implied,  though  he  might 
recover  for  the  time,  before  the  ejectment  brought.  Birch 
v.  Wright,  1 Term  Rep.  376. 

A tenant  at  will  demised  over  to  another;  it  was  held,  he  It  may  be  sup- 
might  maintain  this  action,  for  there  was  a contract  between  {^la^ 
the  tenant  at  will  and  the  defendant,  and  as'  he  had  enjoyed  1l,"suJID<ie‘''tc' 
the  benelit  of  his  contract,  the  action  can  be  supported.  At- 
kinson v.  Piei point,  177 o,  per  Denison,  J.  Bull.  N.  P. 

Where  there  has  been  payment  of  rent  by  defendant  for  Payment  of 
19  years,  the  defendant  shall  not  set  up  a title  in  another  to 
defeat  the  plaintiff.  Nor  will  defendant  be  liable  to  t wo  no,,n  "P ,i,le 

* in  unutlier  j 

actions  for  the  rent,  by  the  persons  having  different  titles; 

for  though  another  has  title,  yet  he  cannot  bring  an  action 
for  the.  rent  till  he  has  made  an  entry,  and  recovered  in  eject- 
ment; and  then  it  must  be  trespass  for  the  mesne  profits. 

Morgan  v.  Ambrose,  per  Wilmot,  J.  17’iG.  But  though  de-  Rut  hr  may 
fendant  could  not  controvert  the  title,  yet  Mr.  J.  Wilmut  'niVr^dci^” 
agreed,  that  he  might  give  evidence  to  explain  the  holding 
under  him,  as  that  he  was  executor  during  the  minority  of 
A., and  that  his  interest  was  then  determined;  for  that  ad- 
mits the  plaintiffs  title,  during  the  time  defendant  held 
under  him. 

Tenant  by  parol  demise  from  year  to  year,  is  within  11  Double  rent 
Geo.  2.  c.  19.,  and  subject  to  pay  double  rent  if  he  does  not 
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Wlteii  lease  is 
expired,  tc- 
IlMHt’fi  < ( Spoil* 
Slhlllty  is*  not 
at  au  cud. 


Prjof. 


quit  after  notice  given.  3 Burr.  I(i03.  If  tenant  gives  no- 
tice that  he  will  quit,  it  is  sufficient,  and  subjects  him  to 
double  rent  if  lie  does  not.  Ibid.  Timmins  v.  Rotclinson. 

When  n lease  is  expired,  the  tenant’s  responsibility  is  not 
at  an  end  ; for  if  the  premises  are  iu  possession  of  an  under- 
tenant, the  landlord  may  refuse  to  accept  the  possession,  and 
hold  the  original  lessee  liable,  for  the  lessor  is  entitled  to 
receive  the  absolute  possession  at  the  end  of  the  lerm ; and 
an  action  will  lie  for  the  use  and  occupation  after  the  lease 
expired,  against  the  original  li  see. 

But  if  the  lessor  has  accepted  the  under-tenant  as  his  te- 
• .... 
nant,  as  by  his  having  accepted  the  key  from  his  original 

lessee,  while  the  under-tenant  is  in  possession,  or  rent  from 

the  under-tenant,  it  will  discharge  the  original  lessee. 

An  action  for  use  and  occupation  will  lie  for  rent  due  be- 
fore the  day  of  the  demise  laid  in  a declaration  in  eject- 
ment, but  rent  due  subsequent  to  that  day  cannot  be  reco- 
vered in  this  action.  1 T.  R.  378,  38S. 

In  order  to  support  this  action,  it  is  necessary  for  the 
plaint  if!  to  prove,  that  the  defendant  occupied  the  premises 
with  his  permission;  he  should  therefore  shew  either  an 
actual  demise,  payment  of  former  rent,  or  permission  to  en- 
ter and  hold  the  premises,  until  some  lease  or  conveyance 
be  executed.  lit  case  the  plaintiff  relies  upon  payment  of 
former  rent,  notice  should  be  given  to  the  defendant  to  pro- 
duce the  receipts.  If  the  plaintiff  is  prepared  to  prove  a 
demise,  but  not  the  quantum  of  rent  agreed  upon,  he  should 
be  prepared  with  evidence  of  the  annual  value  of  the  pre- 
mises. If  the  defendant  hold  the  premises  under  a written 
contract,  such  contract  must  be  given  in  evidence  in  this 
action,  and  the  production  of  it  cannot  be  waived;  though, 
if  it  he  unstamped,  it  is  unavailable.  3 Esp.  Rep.  213.  If 
such  written  contract  contain  words  of  present  demise,  an 
ago  ement  stamp  is  not  sufficient,  hut  it  should  be  stamped 
as  a lease. 


Digitized  by  Google 


INDEBITATUS  ASSUMPSIT. 


249 


( Commence  the  declaration  in  K.  B.,  C.  P.  or  the  Exche-  Declaration 
qver,  or  in  inferior  courts,  or  by  or  against  a particular  person,  ^ arehousc f 
as  the  case  mail  he,  according  to  the  forms  of  courts  given  for  lh<‘ ,'0"' 

•'  j j ? age  of  goods, 

from  page  39  to  117 •)  &c. 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  was  in- 
debted to  the  said  A.  B.  in  the  sum  of  /.  of  lawful 

money  of  Great  Britain,  for  warehouse-room  and  stowage 
of  divers  goods,  wares,  and  merchandises  of  the  said  C.  D., 
before  then  found  and  provided  by  the  said  A.  B.,  for  the 
said  goods,  wares,  and  merchandises  of  the  said  C.  D.,  at 
the  special  instance  and  request  of  the  said  C.  D.,  in  certain 
warehouses  of  the  said  A.  B.,  situate  in  , in  the 

said  county,  for  a long  time  before  then  elapsed  ; and  bein£ 
so  indebted,  he  the  said  C.  D.,  in  consideration  thereof,  af- 
terwards, to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.,  to 
pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  whereas  Qiuwiumnr- 
also  the  said  C.  D.,  afterwards,  to  wit,  on  the  same  day  and  n>l  * ,tr<:on‘ 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  in  consideration  that  the  said  A.  B.,  at  the  like 
special  instance  and  request  of  the  said  C.  D.,  had  before 
that. time  found  and  provided  for  the  said  C.  D.  other  ware- 
house-room and  stowage,  for  divers  other  goods,  wares,  and 
merchandises  of  the  said  C.  D.,  in  certain  other  warehouses 
of  the  said  A.  B.,  situate  in  aforesaid,  in  the  county 

aforesaid,  for  a long  time  before  then  elapsed,  he  the  said 
C.  D.  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.,  to  pay  him  so  much  money  as  he  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested.  And 
the  said  A.  B.  avers,  that  he  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.  the  further  sum  of  l.  of  like 

* Any  day  after  the  cause  of  action  accrued. 
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lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  there  had  notice.  (Add  a 
count  for  money  paid,  as  ante,  p.  142,  and  account  stated, 
p.  144,  and  breai  h,  aciordiug  to  the  form  of  court  used.) 

For  the  use  ( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
non  ofuTome  °r  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  gteen  from 
dam's  request,  p.  39  to  p.  117 ■) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lora  1S13,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  was  in- 
debted to  the  said  A.  B.  in  the  sum  of  /.  of  lawful 

money  of  Great  Britain,  for  the  use  and  occupation  of  a cer- 
tain messuage  or  dwelling-house,  with  the  appurtenances, 
of  the  said  A.  B.,  by  one  E.  F.,  at  the  special  instance  and 
request  of  the  said  C.  D.,  and  by  the  sufferance  and  permis- 
sion of  the  said  A.  B.,  for  a long  time  before  then  elapsed, 
had,  held,  used,  occupied,  possessed, and  enjoyed  ; and  being 
so  indebted,  he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay  him  T 
the  said  sum  of  money,  when  he  the  said  C.  D.  should  be 
Quantum  me ■ thereunto  afterwards  requested.  And  whereasalsoafterwards, 
nu  thereon.  ,Q  on  t[,e  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  in  consideration  that  the 
said  A.  B.,  at  the  like  request  of  the  said  C.  D.,  had  before' 
that  time  permitted  and  suffered  the  said  E.  F.  to  have, 
hold,  use,  occupy,  possess,  and  enjoy  a certain  other  mes-T 
suage  or  dwelling-house  of  the  said  A.  B.,  with  the  ap- 
purtenances, and  that  he  the  said  £.  F.  had,  according  to 
the  said  last-mentioned  sufferance  and  permission,  held, 
used,  occupied,  possessed,  and  enjoyed  the  same,  for  a 
long  time  before  then  elapsed,  he  the  said  C.  D.  under-' 
took,  and  then  and  there  faithfully  promised  the  said' 

* Any  day  after  the  cause  of  action  accrued.' 
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A.  B.,  to  pay  him  so  much  money  as  he  therefore  reasonably 
deserved  to  have  of  the  said  C.  D.,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  the  said 
A.  B.  avers,  that  he  therefore  reasonably  deserved  to  have  of 
the  said  C.  D.  the  further  sum  of  l.  of  like  lawful  mo- 
ney, to  wit,  at  Westminster  aforesaid,  in  the  county  afore- 
said, whereof  the  saidC.  D.,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  there  had  notice.  (Add  money  had 
and  received,  as  ante,  p.  143,  account  slated,  as  ante,  p.  144, 
and  breach,  according  to  the  form  of  court  used.) 

In  this  case  the  words,  “ at  the  special  instance  and  re-  Request  mint 
“ quest  of  the  said  C.  D.,”  (which  in  the  former  cases  arebcpn>ved‘ 
formal,  and  need  not  be  proved,)  are  substantial,  and  re- 
quire positive  proof;  and,  therefore,  in  an  action  against  the 
assignees  of  a bankrupt,  for  the  use  and  occupation  of  two 
houses,  &c.  by  the  bankrupt,  at  the  request  of  the  assignees, 
it  was  held  necessary  that  the  request  should  be  proved; 
and  in  consequence  of  the  plaintiff's  failure  in  proving  the 
request,  he  was  held  not  to  be  entitled  to  recover  from  the 
assignees  the  rent  due  for  the  bankrupt’s  occupation.  2 Hen. 

Bla.  319.  See  also  8 East,  311. 


For  the  Care  and  Hire  of  Cattle,  ifc. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  how. 
or  in  inferior  courts,  or  by  or  against  a particular  person, 
as  the  case  may  be,  according  to  the  forms  of  court  given  from  a,lCe- 
page  39  to  117  ■) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the* 
day  of  in  the  year  of  our  Lord  1813,  to  wit,  at  West- 
minster, in  the  county  of  Middlesex,  was  indebted  to  the  said 
A.  B.  in  the  sum  of  /.  of  lawful  money  of  Great  Bri- 
tain, for  horse-meat,  stabling,  care,  and  attendance,  by  the 
•aid  A.  B.  before  that  time  found,  provided,  and  bestowed, 

• Any  day  after  the  cau»e  of  action  accrued. 
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for  and  in  and  about  the  feeding  and  keeping  of  divers 
horses,  mares,  and  geldings,  ol  the  said  C.  D.,  and  for  the 
said  C.  D.,  and  at  his  special  instance  and  request;  and  be- 
ing so  indebted,  he  the  said  C.  D.,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.,  to 
pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
stionhi  be  thereunto  afterwards  requested.  And  whereas 
also  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  in 
consideration  tuat  the  said  A.  15.,  at  the  hlii  special  instance 
and  request  of  the  said  C.  D.,  had  before  that  time  found, 
provided,  and  bestowed,  other  horse-meat,  stabling,  care, 
and  attendance,  lor  hi  and  about  the  feeding  and  keeping  of 
divers  other  horses,  mares,  and  geldings  of  the  said  C.  D., 
and  for  the  said  C.  ().,  he  the  said  C.  D.  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.  to  pay 
him  so  much  moneyas  he  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.,  when  he  the  said  C.  D.  should  he 
thereunto  afterwards  requested.  And  the  said  A.  B.  avers, 
that  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.  the  further  sum  of  /.  of  like  lawful  money,  to  wit, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  whereof 
the  said  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  there  had  notice.  (Add  two  counts  for  work  and 
labour  by  the  plaintiff  and  his  servants,  as  ante,  p.  183,  and 
goodssold  and  delivered,  as  ante,  p.  log,  money  paid,  as  ante, 
p.  142,  and  an  account  stated, as  ante,  p.  144,  and  breach, 
according  to  the  form  of  court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
' or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  he,  according  to  the  forms  of  courts  given  from 
p.  39  top.  1 17. ) 

For  that  whereas  the  said  C.  D,  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit, 
at  Westminster,  in  the  county  of  Middlesex,  was  indebted 

* Any  Jay  after  the  cause  of  action  accrued. 
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to  the  said  A.  B.,  in  the  sum  of  l.  of  lawful  money 

of  Great  Britain,  for  the  agisting,  feeding,  keeping,  and  de- 
pasturing of  divers  cattle  of  the  said  C.  D.,  by  the  said 
A.  B.  before  that  time  agisted,  fed,  kept,  and  depastured, 
in  the  lands  and  pastures  of  the  said  A.  B.,  for  a long  lime 
then  elapsed,  for  the  said  C.  D.,  and  at  his  special  instance 
and  request;  and  being  so  indebted,  lie  the  said  C.  D.  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  the  said  sum  of  money,  when  he  the 
said  C.  D.  should  be  thereunto  afierwards  requested.  And 
whereas  also  afterwards,  to  wit,  on  the  same  day  and  year  Qu.mium  me- 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 1 erco"‘ 
in  consideration  that  the  said  A.  B.,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  had  before  that  time 
agisted,  fed,  kept,  and  depastured,  in  the  lands  and  pastures 
of  the  said  A.  B.,  divers  other  cattle  of  the  said  C.  D.,  for  a 
long  time  then  elapsed,  he  the  said  C.  D.  undertook,  and  then 
and  there  faithfully  promised  the  said  A.  B.,  to  pay  him  so 
much  money  as  he  therefore  reasonably  deserved  to  have  of 
the  said  C.  D.-,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  the  said  A.  B.  avers,  that  he 
therefore  reasonably  deserved  to  have  of  the  said  C.  D.  the 
further  sum  of  /.  of  like  lawful  money,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  whereof  the  said 
C.  D.  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, there  had  notice.  {Add  a count  for  money  laid  out, 
as  ante,  p.  142,  and  accourit  stated,  as  ante,  p.  144,  and 
breach,  according  to  the  form  of  court  used,  and  common 
conclusion.) 

Agistment  is  where  other  men’s  cattle  are  taken  into  any  Agistment, 
ground  at  a certain  rate  per  week.  Sheep  are  taken  in  by  the 
score,  so  are  oxen  per  day.  It  is  so  called,  because  the  cat- 
tle are  suffered  agiser,  that  is,  to  be  ferant  and  couchant 
there;  and  many  great  farms  are  employed  to  this  purpose. 
Agistment  is  likewise  the  profit  of  such  feeding  in  a ground 
or  field,  and  extends  to  the  depasturing  of  barren  cattle  of 
the  owner,  for  which  tithes  shall  he  paid  to  the  parson. 

If  a man  takes  in  a horse,  or  other  cattle,  to  graze  and  de- 
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pasture  in  his  grounds,  which  the  taw  calls  agistment,  he 
takes  them  upon  an  implied  contract,  to  return  them  on  de- 
mand to  the  owner.  Cro.  Car.  271. 

/ 

If  A.  takes  a gelding  to  pasture,  and  the  gelding  be  stolen, 
no  action  lies  against  A.,  unless  he  had  made  a special  as- 
sumpsit to  deliver  him;  for  the  undertaking  of  A.  is  to  feed 
the  gelding  in  the  fields  and  iu  the  open  air,  and  not  to  keep 
him  safely,  as  an  hostler  is  obliged  to  do  in  his  stable;  and 
tbe  law  will  not  stretch  men’s  promises  beyond  their  first 
undertaking.  Moor.  543.  1 Bacon's  Abr.  243. 

If  in  an  indebitatus  dssumpsit  the  plaintiff  declares,  that 
the  defendant  was  indebted  to  the  plaintiff  in  10/.  for  the 
feeding  and  agistment  of  beasts,  and  for  wheat  et  aliis  merci- 
rnonjis  per  preedict',  the  defendant  habit'  et  recept'.  This  is 
a good'  declaration;  for  though  it  be  not  sufficient  to  say 
that  he  was  indebted  generally,  because  that  may  be  for  rent 
upon  leases,  or  debts  upon  specialties,  yet  this  is  certain 
enough ; for  as  well  the  wares  and  merchandises,  as  the  pas- 
turing and  wheat,  are  personal  things,  for  which  an  assump- 
sit may  be  brought.  Hob.  5.  Vide  Roll.  Rep.  S.  C. 

If  A.  put  his  beasts  into  B.’s  pasture,  on  an  agreement  to 
pay  B.  6 d.  per  week  for  the  pasturage,  B.  cannot  retain  the 
beasts  of  A.  until  he  hath  paid  him  the  money,  unless  this 
were  at  first  provided  by  their  agreement;  but  the  only  re- 
medy that  B.  has,  is  upon  the  contract.  Cro.  Car.  271. 
2 Rol.  A br.  92. 

For  the  hire  of  (Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
home.  or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
p.  39  top.  117.) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
•day  of  , in  the  year  of  our  Lord,  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  ‘ l.  of  lawful  money  of  Great 
Britain,  for  the  hire  of  divers  horses,  mares,  and  geldings, 

• Any  day  after  th»  cause  of  action  accrued. 
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of  the  said  A.  B.,  by  him  the  said  A.  B.  before  that  time 
let  to  hire  to  the  said  C.  D.,  and  at  his  special  instance  and 
request,  find  by  him  the  said  C.  D.,  according  to  that  let- 
ting to  hire,  had  and  used;  and  being  so  indebted,  he  the 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.  to  pay  him  the  said  sum 
of  money,  when  he  the  said  C.  D.  should  be  thereunto  af- 
terwards requested.  And  whereas  also  afterwards,  to  wit,  Q*n*iu,n  mt. 
on  the  same  day  and  year  aforesaid,  at  Westminster  afore- n“!  th'reon' 
said,  in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,  at,  the  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  let  to  hire  to  the  said  C.  D.  di- 
vers other  horses,  mares,  and  geldings  of  the  said  A.  B., 
and  that  the  said  C.  D.,  according  to  the  said  last-mentioned 
letting  to  hire,  had  and  used  the  same ; he  the  said  C.  D.  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
A.  B.  to  pay  him  so  much  money  as  he  therefore  reasonably 
deserved  to  have  of  the  said  C.  D.,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  the  said 
A.  B.avers,  that  he  therefore  reasonably  deserved  to  have  of 
thesaid  C.  D.  the  further  sum  of  /.  of  like  lawful  money, 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  C.  D.  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  there  had  notice.  (Add  a count  for  mo- 
ney paid  as  ante,  p.  149,  account  stated,  as  ante,  p.  144,  and 
breach,  according  to  the  form  of  court  used.) 

(Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  ihe  use 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  ot 

the  case  may  be,  according  to  the  forms  of  courts  given  from 
p.  39  top.  1 17.) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
• day  of  , in  the  year  of  our  Lord  1813,  to  wit, 

at  Westminster,  in  the  county  of  Middlesex,  was  indebted 

* Any  day  after  the  came  of  actiou  accrued. 
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Quantum  mi v 
ruit  tliereen. 


to  the  said  A.  B.  in  the  sum  of  I.  of  lawful  money  of 

Great  Britain,  for  the  use  and  hire  of  divers  goods  and  chat- 
tels of  the  said  A.  B.,  by  him  before  that  time  let  to  hire  to 
the  said  C.  D.,  and  at  his  special  instance  and  request, and  by 
the  said  C.  D.,  according  to  that  letting  to  hire,  had  and 
used,  for  a long  time  then  elapsed;  and  being  so  indebted, 
he  the  said  C.  D.,  in  consideration  thereof,  afterwards,  to 
wit,  on  th.e  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  to  pay  him  the  said  sum 
of  money,  when  he  the  said  C.  D.  should  be  thereunto  af- 
terwards requested.  And  whereas  also  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  in  consideration  that  the  said  A.  B., 
at  the  like  special  instance  and  request  of  the  said  C.  D.,  had 
before  tiiat  time  let  to  hire  to  the  said  C.  D.  divers  other 
goods  and  chattels  of  the  said  A.  B.,  to  be  used  by  the  said 
C.  D.,  and  that  the  said  C.  D.,  by  virtue  of  the  said  last- 
mentioned  letting  to  hire,  had  and  used  the  same  for 
a long  time  then  elapsed;  he  the  said  C.  D.  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.,  to 
pay  him  so  much  money  as  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  the  said 
A.  B.  avers,  that  he  therefore  reasonably  deserved  to  have 
of  the  said  C.  D.  the  further  sum  of  /.of  like  lawful 
money,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  there  had  notice.  (Add  a count  for 
money  paid,  as  ante,  p.  142,  account  stated,  as  ante,  p.  144, 
and  breach,  according  to  the  form  of  court  used.) 

Hiring  and  borrowing  are  contracts  by  which  a qualified 
property  may  be  transferred  to  the  hirer  or  borrower,  in 
which  there  is  only  this  difference:  that  hiring  is  always 
fora  price,  a stipend,  or  additional  recompeuce;  borrowing 
is  merely  gratuitous.  But  the  law  in  both  cases  is  the  same. 
They  are  both  contracts,  whereby  the  possession,  and  a 
transient  property,  is  transferred  for  a particular  time  or 
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use,  on  condition  and  agreement  to  restore  the  goods  so 
hired  or  borrowed,  as  soon  as  the  time  is  expired,  or  use 
performed;  together  with  the  price  or  stipend  (in  case  of 
hiring),  either  expressly  agreed  on  by  the  parties,  or  left  to 
be  implied  by  law,  according  to  the  value  of  the  service.  By 
this  mutual  contract,  the  hirer  or  borrower  gains  a tempo- 
rary property  in  the  thing  hired,  accompanied  with  an  im- 
plicit condition  to  use  it  with  moderation,  and  not  abuse  it; 
and  the  owner  or  lender  retains  a reversionary  interest  in 
the  same,  and  acquires  a new  property  in  the  price  or  re- 
ward. Thus,  if  a man  hires  or  borrows  a horse  fora  month, 
he  has  the  possession,  and  a qualified  property  therein,  dur- 
ing that  period;  on  the  expiration  of  which,  his  qualified 
property  determines,  and  the  owner  becomes,  in  case  of 
hiring,  entitled  also  to  the  premium  or  price  for  which  the 
horse  was  hired.  Yelv.  172.  Cro.  Jac.  236. 

If  a man  lend,  or  let  another  his  horse,  and  for  want  of 
safe  keeping  he  die,  the  owner  may  bring  an  action  to  re- 
pair the  damage  sustained  by  the  negligence.  So  if  a man 
lend  another  his  sheep  to  tath  his  land,  and  by  the  negli- 
gence of  the  borrower  they  are  drowned,  an  action  on  the 
case  lies.  5 Cro.  14.  Cro.  El.  777,  7S4.  The  reason  is,  that 
when  a man  borrows  or  hires  any  thing,  and  only  uses  it 
according  to  the  purposes  of  the  loan,  that  contract  bears 
him  out  from  all  accidents  that  are  consequent  upon  such 
usage;  for  there  is  no  reason  why  the  borrower  should  not 
have  the  use  of  it  according  as  the  owner  had  licensed  and 
empowered  him;  and  if  any  unavoidable  accident  happen 
upon  such  a licence,  the  lender  must  impute  it  to  the  folly 
of  his  own  permission;  but  if  it  happened  through  the  ne- 
gligence of  the  borrower,  then  it  is  fit  he  also  should  an- 
swer for  that,  whereby  he  becomes  injurious  to  the  lender. 
Doct.  4 Stud.  128.  b.  If  a man  lend  another  a horse  and  he 
dies  of  disease,  the  borrower  is  excused. 
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For  a stonr- 
borie  covering 
a mure. 


Qw'ifr’"  w<* 
ruti  thereon. 


( Commence  the  declaration  in  K.  D.,  C.  I J„  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  89  to  117 ■) 

l’or  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
• day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  iu  the  sum  of  I.  oi  law  ful  money  of  Great 
Britain,  for  the  use  of  a certain  stone-horse  of  the  said  A.  B., 
by  the  said  C.  L>.  before  that  time  had  and  used,'  for  in  and 
about  the  covering  of  divers  mares  of  the  said  C.  D.,  and  for 
the  said  C.  D.,  and  at  his  special  instance  and  request;  and 
being  so  indebted,  he  the  said  C.  D.,  in  consideration  there- 
of, afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  A.  B., 
to  pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  whereas 
also  afterwards,  to  wit,  on  the  said  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  in  consi- 
deration that  the  said  A.  B.,  at  the  like  request  of  the  said 
C.  D.,  had  before  that  time  suffered  and  permitted  a cer- 
tain other  stone-horse  of  him  the  said  A.  B.,  to  cover  divers 
other  mares  of  the  said  C.  D.,  and  that  the  said  stone-horse 
of  the  said  A.  B.  had  accordingly  covered  the  said  last- 
mentioned  marps  of  the  said  C.  D.,  he  the  said  C.  D.  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  so  much  money  as  he  therefore  reason- 
ably deserved  to  have  of  the  said  C.  D.,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  And 
the  said  A.  B.  avers,  that  he  therefore  reasonably  deserved 
have  of  the  said  C.  D.  other  /.  of  like  lawful  mo- 

ney, to  wit,  at  Westminster  aforesaid,  in  the  county  afore- 
said, whereof  the  said  C.  D.,  afterwards,  to  wit  on  the  same 
day  and  year  aforesaid,  there  had  notice.  (Add  two  counts 
for  work  done  by  plaintiff  and  his  horses,  as,  ante,  p.  166, 

* Any  day  after  the  cause  of  action  accrued. 
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and  money  paid,  as  ante,  p.  143,  account  stated,  as  ante, 
p.  144,  and  breach,  according  to  the  form  of  court  used.) 

There  is  usually  an  agreed  price  between,  the  parties  for 
the  leap;  therefore  the  plaintiff  will  recover  on  proof  of 
that  sum  agreed  on,  which  will  be  on  the  first  count. 

( Commence  the  declaration  in  K.  11.,  C.  P.,  or  Exchequer,  For  ibru«e 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  s"a 

the  case  may  be,  according  to  the  forms  of  courts  given  from  in  • 1**1 

, w the  church. 

p.  39  to  117 .) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to  the 
said  A.  B.  in  thq  sum  of  l.  of  lawful  money  of  Great  Bri- 
tain, for  the  use  and  occupation  of  a certain  pew  of  the  said 
A,  B.,  in  the  parish  church  of  , in  the  said  county, 

by  the  said  C.  D.  before  that  time  had,  used,  occupied,  pos- 
sessed, and  enjoyed  by  himself,  and  divers  other  persons  of 
his  family,  for  a long  time  then  elapsed,  for  the  hear- 
ing and  attending  therein  of  divine  service,  performed 
in  the  said  church,  by  the  sufferance  and  permission  of 
the  said  A.  B.,  and  at  the  special  instance  and  request  of 
the  said  C.  D.;  and  being  so  indebted,  he  the  said  C.  D., 
in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.  to  pay  him  the  said  sum  of  money,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 

And  whereas  also  afterwards,  to  wit,  on  the  same  day  and  Quantum  mt. 
year  aforesaid, at  Westminster  aforesaid,  in  the  county  afore-  Tu“ ll,£reon- 
said,  in  consideration  that  the  said  A.  B.,  at  the  like  special 
instance  and  request  of  the  said  C.  D.,  had  before  that  time 
suffered  and  permitted  the  said  C.  D.,  and  divers  other  per- 
sons of  his  family,  to  sit  in  and  use  a certain  other  pew  of 
the  said  A.  B.,  in  the  parish  church  of  aforesaid,  in 

the  said  county,  to  hear  and  attend  divine  service  there, 
and  that  the  said  C.  D.,  and  divers  others  of  his  family,  had, 

* Ao  y day  after  the  cause  of  act  ion  accrued. 
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according  to  the  said  last-mentioned  sufferance  and  permis- 
sion, sat  in  and  used  the  same  for  a long  time  then  elapsed; 
he  the  said  C.  D.  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.,  to  pay  him  so  much  money  as  he 
therefore  reasonably  deserved  to  have  of  the  said  C,  D.,  when 
he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. And  the  said  A.  B.  avers,  that  he  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.  the  further 
, sum  of  l.  of  like  lawful  money,  to  wit,  at  Westminster 
aforesaid,  in  the  couuty  aforesaid,  whereof  the  said  C.  D. 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
there  had  notice.  (Add  money  had  and  received,  as  ante, 
, p.  143,  account  stated,  as  ante,  p.  144,  and  breach,  accord- 
ing to  the  form  of  court  used,) 

The  right  to  sit  in  a particular  pew  of  a church  arises 
either  from  prescription,  as  appurtenant  to  a messuage,  from 
keeping  it  in  repair,  or  from  a faculty  from  the  ordinary; 
for  in  him  is  the  disposition  of  all  the  pews,  except  those 
claimed  by  prescription.  Gibs.  Codex,  221.  An  uninter- 
rupted possession  for  60  years  will  not  give  a title,  if  nei- 
ther a faculty  or  prescription  appears.  1 Term  Rep.  428. 
Slock  v.  Booth. 

Pews  in  the  church  are  in  nature  of  heir  looms,  which 
may  descend  by  custom  immemorial  (without  any  ecclesi- 
astical concurrence)  from  the  ancestor  to  the  heir.  9 Black. 
Com.  428.  cites  8 Inst.  808.  12  Rep.  105. 

Diiposition  m The  disposition  of  the  pews  is  primd  facie  in  the  ordi- 
nary; and  in  case  of  any  disturbance  in  the  enjoyment  of 
the  pew,  the  plaintiff  must  make  out  his  title  either  against 
the  ordinary,  or  against  a wrong-doer,  by  shewing  his  title 
by  prescription  to  the  pew,  as  appurtenant  to  a messuage, 
or  under  a faculty  from  the  ordinary,  1 Term  Rep.  428. 
Stock  v.  Booth ; and,  it  seems,  an  uninterrupted  possession 
of  60  years  will  not  give  a title,  if  neither  a faculty  or  pre- 
scription appears.  Ibid.  See  1 Wils.  326,  in  an  action 
against  a stranger  for  disturbance. 

Proof.  In  the  action  for  the  hire  of  the  pew,  there  does  not  seem 

to  be  any  thing  more  to  prove,  than  the  price  agreed  on  for 
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the  use  of  the  pew,  and  that  defendant  used  same  in  his 
family.  The  right  cannot  in  this  case  be  contended;  there- 
fore evidence  of  its  being  the  plaintiff's  pew,  without  the 
faculty,  will,  I take  it,  be  sufficient  with  tie  above  evidence 
of  the  agreement  for  the  price  to  sit  therein. 


" ATTORNIES,  &c. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  as  ante,  p.  60.  By  an  attorney 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the*  for  f“*’ 

- day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at  West- 
minster, in  the  county  of  Middlesex,  was  indebted  to  the  said 
A.  B.  in  the  sum  of  /.  of  lawful  money  of  Great  Britain, 
for  the  work  and  labour,  care  and  diligence,  of  the  said  A.  B., 
by  him  the  said  A.  B.  before  that  time  done,  performed,  and  n»cd  not  hr 
bestowed  for  the  said  C.  D.,  as  an  attorney  and  solicitor  of  "coS. 
the  said  C.  D.,  upon  the  retainer,  and  at  the  special  instance  337- 
and  request  of  the  said  C.  D.,  in  and  about  the  prosecuting 
and  defending  divers  suits  in  law  and  equity,  for  the  said 
C.  D.,  and  for  certain  fees  due  and  of  right  payable  to  the 
said  A.  B.  in  that  respect;  and  in  and  about  the  drawing, 
making,  and  engrossing  of  divers  deeds  ami  writings  for  the 
said  C.  D.,  at  his  like  special  instance  and  request;  and  also 
for  divers  journies  and  attendances,  by  the  said  A.  B.  before 
that  time  taken,  made,  and  performed,  in  and  about  the 
said  work,  at  the  like  instance  and  request  of  the  said  C.  D.;  ' 
and  being  so  indebted,  he  the  said  C.  D.,  in  consideration 
: thereof,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took and  then  and  there  faithfully  promised  the  said  A.  B., 
to  pay  him  the  said  sum  of  money,  when  he  the  said  L'.  D, 

‘should  be  thereunto  afterwards  requested.  And  whereas  also  Quantum  ». 

- the  said  C.  D.,  afterwards,  to  wit,  on  the  same  day  and  year  ™l<  lb,rcou- 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
in  consideration  that  the  said  A.  3.,  upon  the  retainer  and  at 
rr- . ^ * r • i - - - 

it:  . • Any  day  after  tb«  ciuie  of  action  accrued. 
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An  attorney  is 
to  delive  r bis 
bill  to  bis  cli- 
ent with  bis 
name  sub- 
scribed to  it. 


the  like  request  of  the  said  C.  D.,  had  before  that  time  done 
and  performed  other  work  and  labour,  care  and  diligence, 
for -the  said  C.  D.,  as  attorney  and  solicitor  of  the  said 
C.  D.,  in  and  about  prosecuting  and  defending  of  divers 
other  suits  in  law  and  equity  for  the  said  C.  D.,  and  in  and 
about  drawing,  making,  and  engrossing  of  divers  other  deeds 
and  writings  for  the  said  C.  D. ; raid  had  also  taken,  made, 
and  performed,  divers  other  journies  and  attendances,  in 
and  about  the  said  last-mentioned  work,  at  the  like  request 
of  the  said  C.  D.,  he  the  said  C.  D.  undertook,  and  then 
and  there  faithfully  promised  the  said  A.  B.,  to  pay  him 
so  much  money  as  he  therefore  reasonably  deserved  to 
have,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested.  And  the  said  A.  B.  avers,  that  he  there- 
fore reasonably  deserved  to  have  of  the  said  C.  D.  the  fur- 
ther sum  of  /,  of  like  lawful  money,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  whereof  the 
said  C.  D.,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid, there  had  notice.  (Add  two  counts  for  work  and 
labour  generally,  as  ante,  p.  164,  a count  for  money  paid,  as 
ante,  p.  I -IS,  account  stated  and  breach,  as  ante,  p.  144.) 

This  declaration  will  appear  short,  when  compared  with 
those  drawn  by  pleaders,  but  it  is  to  be  observed,  that  it 
comprehends  the  whole  matter  comprised  in  an  attorney’s 
bill;  for  there  can  be  no  good  reason  for  the  pleaders  to 
make  six  counts,  by  a division,  when  two  will  serve,  the 
whole  of  which  are  comprized  in  the  first  two  counts. 

Wherever  the  law  has  given  to  any  person  certain  fees  or 
rewards  for  his  employment  or  trouble,  in  this  action  they 
are  recoverable.  2 Sir.  747.  Salk.  78,  330. 

Every  attorney  shall  give  to  his  client  true  bills  of  all  the 
charges  of  suit,  subscribed  with  his  own  hand  and  name, 
before  he  can  charge  his  client  with  payment  thereof. 
3 Jac.  1.  c.  7.  s.  1.  Nor  shall  he  be  allowed  any  fee  given 
to  any  serjeaut  or  counsel,  unless  he  produces  a ticket,  sub- 
scribed with  the  hand  of  such  serjeaut,  &c.  testifying  how 
much  he  hath  received  for  his  fee. 

By  stat.  2 Geo.  2.  c.  23.  s.  22.,  made  perpetual  by  30  Geo.  2. 
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c.  19.  8.75-,  no  attorney  or  solicitor  shall  commence  or  No  action  is 
maintain  any  action  for  fees  or  disbursements,  at  law  or  w<.,^<uTli<re- 
equity,  till  the  expiration  of  one  month*  or  more,  after  he 
shall  have  delivered  to  the  party,  or  left  for  him  at  his  delivered  oue 
dwelling!,  a bill  of  such  fees,  &c.  written  in  a common  lno“,h' 
band,  and  in  English,  (except  law  terms  and  names  of  writs,) 
and  in  words  at  length,  (except  times  and  sums,)  and  sub- 
scribed with  his  proper  hand.  The  usual  abbreviations 
juay  be  used.  12  Geu.  2.  c.  13.  s.  5. 

So  that  the  client  may  have  an  opportunity  of  looking  The  reason 
into  it,  beiore  he  is  run  to  any  expense.  Mr.  033.  Barries, 

£8.  This  act  does  not  extern!  to  any  bill  of  fees  from  one  To  what  the 
attorney  to  another.  Slat.  12  Geo.  2.  c.  13.  s.  0.  extend. 

If  the  bill  be  delivered,  though  defendant  promise  to  pay,  A hill  most  he 
and  says,  I do  not  know  what  to  do  with  it,  and  the  alter-  Jcred  mid  Lit 
ney  take  it  back  again,  he  cunnot  support  an  action  on  such  'hough  he 
delivery  after  the  month,  for  it  ought  to  be  left  with  him;  hsu  pro -meed 
it  being  the  intention  of  the  statute,  that  the  client  saould  °P  y 
have  time  to  examine  the  charges,  and  take  advice  on  them, 
if  necessary.  Brooks  v.  Mason,  1 II.  Black.  Rep.  290. 

In  like  manner  it  has  been  holden,  that  although  an  at- 
torney shews  his  client  a copy  of  his  bill,  explaining  the  dif- 
ferent charges  to  him,  in  the  reasonableness  of  which  the 
client  acquiesces,  the  attorney  is  notwithstanding  bound  to 
leave  a copy  of  the  bill  with  him.  1 Camp.  N.  P.  C.  437. 

Where  several  are  jointly  liable  to  an  attorney  for  business  The  delivering 
done,  the  delivery  of  a copy  to  one  of  them,  from  whom  |Wn  client*  is 
the  attorney  has  received  his  instructions,  is  suflicient.  Per 
Lord  E/lenborungli,  C.  J.  1 Camp.  N.  P . C.  43S.  2 Camp. 

K P.  C.  277. 

It  has  been  holden,  that  this  act  does  not  extend  to  busi-  The  net  does 

i • . .i  . c not  extend  to 

ness  done  in  conveyancing,  nor  to  the  executor  ot  an  attor-  i^u,  f„r c„n. 
ney;  and  it  may  be  given  in  evidence  on  the  general  issue. ”>r*nc,“R’"or 
Bull.  145.  Comb.  344.  Cooke's  Rep.  58.  Nor  docs  it  ex-  adinimsi™. 

...  -t  -i  *ort,  nor  i|io 

tend  to  an  administrator.  Barnard.  433.  Ivor  to  a special  c-,a)  „K,CC. 
agreement.  2 Barnard.  164.  If  all  the  business  be  done  at  mc“u- 

* Month  means  lunar  month. 

t Counting-house  will  not  do. 
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the  sessions,  the  bill  will  be  referred.  4 Term  Rep.  496. 
Contra,  124. 


If  it  i«  not  re- 
form! before 
trial,  cannot 
dispute  the 
reasonableness 
of  the  itetus, 
but  proof  utu&t 
be  given  of  the 
business  done. 


An  attorney 
cannot  make  a 
set-off  for  fees, 
unless  bill  be 
delivered  be- 
fore trial,  and 
in  time. 


Proof. 


If  the  bill  be  not  referred  before  trial,  the  defendant  shall 
not  be  admitted  to  question  the  reasonableness  of  the  items, 
before  a jury.  Dougl.  188.  Williams  v.  Frith.  Nor  shall 
such  attorney  be  put  to  prove  the  several  items  having  been 
actually  done,  for  that  is  a matter  to  be  inquired  of  on  a 
taxation,  not  before  a jury,  and  the  client’s  acquiescence  and 
not  applying  to  have  the  bill  taxed,  is  an  admission  both  of 
the  business  done,  and  the  reasonableness  of  the  charges. 
Philips  v.  Roach,  Hereford  Sum.  Ass.  1762,  MSS.  But  this 
is  restricted,  and  only  meaus,  that  every  small  item  need 
not  be  proved,  but  that  there  must  be  a foundation  laid,  by 
shewing  the  existence  of  the  causes  and  business  for  which 
the  charges  were  made,  and  proving  the  main  articles. 
P.  Baron  Smythe,  at  Stafford,  1763. 

An  attorney  cannot  make  a set-off  for  business  done  in  an 
action  at  the  suit  of  his  client,  unless  he  deliver  his  bill  in 
time,  so  that  it  may  be  taxed  previous  to  the  trial.  Dougl. 
199.  Martin  v.  Winder.  And  if  the  account  has  been  set- 
tled between  the  attorney  and  client,  the  bill  shall  not  be 
taxed  as  of  course.  Dougl.  198.  Hooper  v.  Till. 

When  an  attorney  sues  as  such  for  fees,  be  has  no  occa- 
sion to  prove  himself  to  be  an  attorney,  (either  by  his  ad- 
mission, or  a copy  from  the  roll,)  for  he  having  stated  him- 
self to  be  so  on  record,  and  the  defendant  not  pleading  in 
abatement,  admits  that  he  is  an  attorney  as  stated.  The 
usual  proof  is,  1.  The  bill  delivered  and  signed,  and  that 
which  is  produced  is  a true  copy.  2.  That  plaintifT  acted 
as  an  attorney,  the  retainer  by  defendant,  which  may  be 
done  in  a variety  of  ways;  as  coming  to  the  plaintiffs  house 
or  chambers;  inquiring  after  his  cause,  or  that  he  brought 
witnesses,  or  gave  instructions,  & c.  as  few  attornies  take  a 
warrant  of  retainer ; and  the  business  done  in  general. 

A copy  of  an  attorney’s  bill  (the  original  having  been  de- 
livered to  the  defendant)  will  be  received  in  evidence,  with- 
out proof  of  notice  to  produce  the  original.  2 Bos.  $ Pul. 


287. 
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Id  an  action  for  words  spoken  of  an  attorney  in  his  pro*  Action  for 
fession,  it  was  held,  that  he  need  not  prove  himself  to  be  Jh^piamnff 
an  attorney  by  his  admission,  or  by  a copy  from  the  roll  of 
attornies,  proof  that  he  acted  as  such  is  sullicient.  Berry- titni. 
man,  one,  fyc.  v.  Wise,  4 Term  Rep.  3 66.  And  Mr.  Justice 
Buller  said,  that  in  actions  brought  by  attornies  for  their 
fees,  the  proof  of  his  admission,  or  by  a copy  from  the  rolls, 
has  never  been  required.  Ibid. 

( Commence  the  declaration  in  the  K.  B.,  C.  P.,  or  Exchc-  For  a proctor’* 
qucr,  or  in  inferior  courts,  by  or  against  a particular  person,  bil1' 
as  the  case  may  be,  according  to  the  forms  of  courts  given 
from  page  39  to  1 17 .) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on 
the  * day  of  , in  the  year  of  our  Lord 

1813,  to  wit,  at  Westminster,  in  the  county  of  Middle- 
sex, was  indebted  to  the  said  A.  B.  in  the  sum  of  /. 
of  lawful  money  of  Great  Britain,  for  the  work  and  labour, 
care,  diligence,  and  attendance  of  the  said  A.  B.,  by  him  the 
said  A.  B.  before  then  doue,  performed,  and  bestowed,  as 
the  proctor  of  the  said  C.  D.,  upon  his  retainer,  and  at  the 
special  instance  and  request  of  the  said  C.  D.,  in  and  about 
the  prosecuting  and  defending  divers  causes,  suits,  and  bu- 
sinesses, for  the  said  C.  D.,  and  for  fees  due  and  of  right 
payable  from  the  said  C.  D.  to  the  said  A.  B.  in  that  re- 
spect; and  also  in  and  about  the  drawing,  making,  and  en- 
grossing divers  writings  for  the  said  C.  D.,  at  his  like  spe- 
cial instance  and  request;  and  also  for  divers  joumies  and 
attendances  by  the  said  A.  B.  before  that  time  taken,  made, 
and  performed,  in  and  about  the  said  work  and  labour,  at 
the  like  request  of  the  said  C.  D. ; and  being  so  indebted, 
he  the  said  C.  D.,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
him  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  whereas  Quant**  mtnit 

thereon. 

* An  j day  after  the  cause  of  action  accrued. 


* 


Digitized  by  Googl 


266 


INDEBITATUS  ASSUMPSIT. 


also  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  in  con- 
sideration that  the  said  A.  B.,  upon  the  retainer,  and  at  the 
like  special  instance  and  request  of  the  said  C.  D.,  had 
before  that  time  done,  performed,  and  bestowed,  other  his 
work  and  labour,  care,  diligence,  and  attendance,  as  the 
proctor  of  the  said  C.  D.,  and  upon  his  retainer,  in  and 
about  the  prosecuting  and  defending  divers  other  causes, 
suits,  and  businesses,  for  the  said  C.  D.,  and  in  and  about 
the  drawing,  making,  and  engrossing  of  divers  writings  for 
the  said  C.  D. ; and  had  also,  at  the  like  special  instance 
and  request  of  the  said  C.  D.,  taken,  made,  and  performed, 
divers  other  jouruies .and  attendances,  in  and  about  the  said 
last-mentioned  work,  be  tbe  said  C.  D.  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
him  so  much  money  as  he  therefore  reasonably  deserved 
to  have,  when  he  the  said  C.  D.  should  be  thereunto  af- 
terwards requested.  And  the  said  A.  B.  avers,  that  he 
therefore  reasonably  deserved  to  have  of  the  said  C.  D. 
the  further  sum  of  /.  of  like  lawful  money,  to  wit, 

at  Westminster  aforesaid,  in  the  county  aforesaid,  whereof 
the  said  C.  D.  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  there  had  notice.  (Add  two  counts  for  work 
ami  labour  generally,  as  ante,  p.  164,  add  a count  for  money 
paid  and  money  leut,  as  ante,  p.  149,  an  account  stated,  and 
breach,  as  ante,  p.  144. 

Proctors,  in  the  Commons,  are  persons  skilled  in  the  civil 
and  ecclesiastical  laws,  who  exhibit  their  proxies,  and  make 
themselves  parties  for  their  clients  to  draw  up  acts  and 
pleadings,  prepare  causes  for  sentences,  and  attend  the  ad- 
vocates with  the  proceedings.  They  are  admitted  by  the 
archbishop’s  fiat. 

Libel  in  the  spiritual  court  for  a proctor’s  fees ; motion 
for  a prohibition.  Court  said.  Where  there  is  remedy  at 
law,  the  spiritual  court  ought  not  to  proceed;  and  this  case 
depends  upon  a contract  and  retainer,  and  granted  the  mo- 
tion. Bunb.  170.  Davies  v.  Williams,  3 Keb.  441. 
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( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer , As  a proctor 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  1 17  ■) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
• day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  thecounty  of  Middlesex,  was  indebted  to  the 
said  A.  B.  in  the  sum  of  /.  of  lawful  money  of  Great  Bri- 
tain*  for  the  work  and  labour,  care,  diligence,  and  attend- 
ance of  the  said  A.  B.,  by  him  the  said  A.  B.  before  that 
time  done,  performed,  and  bestowed,  as  the  proctor  of  the 
said  C.  D.,  upon  his  retainer,  in  and  about  the  prosecuting 
an  appeal,  from  a sentence  pronounced  by  the  arches  court 
of  the  court  of  Canterbury,  to  the  high  court  of  delegates; 
and  in  and  about  other  the  business  of  the  said  C.  D.,  and 
for  the  said  C.  D.,  and  at  his  special  instance  and  request; 
and  for  certain  fees  due  and  of  right  payable  from  the  said 
C.  D.  to  the  said  A.  B.  in  that  respect;  and  being  so  in- 
debted, he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.,  to 
pay  him  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  whereas  QumiummtrvU 
also  afterwards,  to  wit,  on  the  same  day  and  year  afore- thereon' 
said,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
in  consideration  that  the  said  A.  B.,  at  the  like  special 
instance  and  request  of  the  said  C.  D.,  had  before  that 
time  done,  performed,  and  bestowed,  other  his  work 
and  labour,  care,  diligence,  and  attendance,  as  the  proc- 
tor of  the  said  C.  D.,  and  upon  his  retainer,  in  and  about 
the  prosecuting  a certain  other  appeal  from  a sentence 
pronounced  by  the  arches  court  of  the  said  court  of  Can- 
terbury to  the  said  high  court  of  delegates,  and  in  and 
about  other  the  business  of  the  said  C.  D.,  and  for  the  said 
C.  D.,  at  his  like  special  instance  and  request,  he  the  said 

* Any  day  after  the  caow  of  action  accrued. 
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C.  D.  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.,  to  pay  him  so  much  money  as  he  there- 
fore reasonably  deserved  to  have  of  the  said  C.  D.,  when 
he  the  said  C.  D.  should  be  (hereunto  afterwards  requested. 
And  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sum  of  /.  of 
like  lawful  money,  to  wit,  at  Westminster  atoresaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  there  had  notice. 
(Add  work  and  labour  generally,  as  ante,  p.  164,  money 
paid,  as  ante,  p.  142,  account  stated,  as  ante,  p.  144,  and 
breach,  according  to  the  form  of  court  used.) 


Services,  Sales,  Lettings  to  Hire,  Sfc. 

For  teaching  ( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
wiftmlt'  or  i’t  inferior  courts,  or  by  or  aguinst  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  court , given  from 
page  39  to  H7.J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
• day  of  , in  the  year  of  our  Lord  1813,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,' was  in- 
debted to  the  said  A.  B.  in  the  sum  of  l.  of  lawful 

money  of  Great  Britain,  for  the  work  and  labour, care,  skill, 
and  diligence,  of  the  said  A.  B.,  as  a musician  and  music- 
master,  by  the  said  A.  B.  Iiefore  that  time  done,  performed,  • 
and  bestowed,  in  and  about  the  teaching  the  wife  of  the  said 
C.  D.  music,  at  the  special  instance  and  request  of  the  said 
C.  D.,  and  for  entrance-money,  due  and  of  right  payable 
from  the  said  C.  D.  to  the  said  A.  B.  on  that  occasion;,  and 
for  divers  journies  and  attendances  before  that  time  made 
by  the  said  A.  B.  on  the  aforesaid  occasion,  at  the  like  spe- 
cial instance  and  request  of  the  said  C.  D.;  he  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully 

* Any  day  after  the  cau»e  of  action  accrued.  ' 


Digitized  by  Google 


INDEBITATUS  ASSUMPSIT.  , 269 

promised  the  said  A.  B.,  to  pay  him  the  said  sum  of  mo- 
ney, when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested.  And  whereas  also  afterwards,  to  wit,  on  Quotum  meruit 
the  same  day  and  year  aforesaid,  at  \V  cstminster  aforesaid, 
in  the  county  aforesaid,  in  consideration  that  the  said  A.  B., 

as  a musician  and  music-master,  at  the  like  special  instance  _ 

and  request  of  the  said  C.  D.,  had  before  that  time  done, 
performed,  and  bestowed,  other  his  work  and  labour,  care, 
skill,  and  diligence,  in  and  about  the  teaching  the  wife  of 
the  said  C.  D.  music,  and  had  performed  and  made,  divers 
other  joumies  and  attendances  on  that  occasion,  at  the  like 
special  instance  and  request  of  the  said  C.  D.;  he  the  said 
C.  D.  then  and  there  undertook,  and  faithfully  promised  the 
said  A.  B.,  to  pay  him  so  much  money  as  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested. 

And  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sum  of  /. 
of  like  lawful  money,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  whereof  the  said  C.  D.  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  there  bad  notice. 

(Add  work  and  labour  generally,  as  ante,  p.  164,  a count  for 
money  paid,  as  ante,  p.  142,  an  account  stated,  as  ante, 
p.  144,  and  breach,  according  to  the  form  of  court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  tiieiale 
or  in  inferior  courts,  or  by  or  against  a particular  person, 
as  the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  p.  1 17- ) 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  * day  of  . in  the  year  of  our  Lord, 

1813,  to  wit,  at  Westminster,  in  the  county  of  Middlesex, 
was  indebted  to  the  said  A . B.  in  the  sum  of  l.  of  law- 
ful money  of  Great  Britain,  for  divers  fhorses,  mares,  and 
geldings,  by  the  said  A.  B.  before  that  time  sold  and  deli- 
vered to  the  saidC.  D.,  at  his  special  instance  and  request; 

• Any  day  after  the  earn*  of  action  accrued. 

t Sheep  aad  Iambi. 
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and  being  so  indebted,  he  the  said  C.  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  un- 
dertook and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  the  said  sum  of  money,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  And 
whereas  also  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
in  consideration  that  the  said  A.  B.,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  had  before  that  time 
sold  and  delivered  to  the  said  C.  D.,  divers  other  * horses, 
mares,  and  geldings,  of  him  the  said  A.  B.,  he  the  said  C.  D. 
then  and  there  undertook  and  faithfully  promised  the  said 
A.  B.,to  pay  him  so  much  moneyas  the  said  horses,  mares 
and  geldings  were  reasonably  worth,  at  the  time  of  the  sale 
and  delivery  thereof  to  the  said  C.  D.,  when  be  the  said 
C.  D. should  be  thereunto  afterwards  requested.  And  the 
said  A.  B.  avers,  that  the  said  horses,  mares,  and  geldings 
were  reasonably  worth,  at  the  time  of  the  sale  and  delivery 
thereof  to  the  said’ C.  D.,  the  further  sum  of  /.  of  like  law- 
ful money,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  there  had  notice.  (Add  a count 
for  money  paid,  as  ante,  f>.  142,  and  an  account  stated,  as 
ante,  p.'  144,  and  breach,  according  to  the  form  of  court 
used.) 

In  all  cases  for  the  sale  of  cattle,  the  second  count  is  on  a 
quantum  valebat,  as  much  as  they  were  worth,  at  the  time 
of  the  sale  and  delivery. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  117  .J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  thef 
■ day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at  West- 

* Sheep  and  lan.bs.  . ■ . ■*  '■  ■ - 
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minster,  in  the  county  of  Middlesex,  was  indebted  to  the 
said  A.  B.  in  the  further  sum  of  l.  of  lawful  money  of 
Great  Britain,  for  the  use  and  hire  of  a certain  chaise,  called 
a whiskey,  and  a certain  horse  of  the  said  A.  B.,  by  the  said 
A.  B,,  before  that  time,  let  to  hire  to  the  said  C.  D.,  at  the 
special  instance  and  request  of  the  said  C.  D.,  and  by  him 
the  said  C.  D.,  according  to  that  letting  to  hire,  had  and 
used;  and  being  so  indebted,  he  the  said  C.  D.,  in  considera- 
tion thereof,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the 
said  A.  B.,  to  pay  him  the  said  sum  of  money,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 

And  whereas  also  afterwards,  to  wit,  on  the  same  day  and  Quantum  me- 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  nl'<  tber*°n- 
aforesaid,  in  consideration  that  the  said  A.  B , at  the  like 
special  instance  and  request  of  the  said  C.  D.,  had  before 
that  time  let  to  hire  to  the  said  C.D.,  a certain  other  chaise, 
called  a whiskey,  and  a certain  other  horse  of  the  said  A.  B., 
and  that  he  the  said  C.  D.  had  according  to  that  letting  to 
hire,  had  used  the  same,  he  the  said  C.  D.  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.  to 
pay  him  so  much  money  as  he  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.,  when  he  the  said  C.  D.  should 
be  thereunto  afterwards  requested.  And  the  said  A.  B. 
avers,  that  he  therefore  reasonably  deserved  to  have  of  the 
said  C.  D.tbe  further  sum  of  /.  of  like  lawful  money,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  C.  D.  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  there  had  notice.  (Add  a count  for  mo- 
ney paid,  as  ante,  p.  142,  and  account  stated,  as  ante,  p.  144, 
and  breach,  according  to  the  form  of  court  used. 

This  precedent  may  be  made  use  of  for  the  hire  of  a job- 
coach,  by  alleging  the  hire  of  a certain  coach,  and  a pair  of 
horses,  of  the  said  plain  til)';  and  if  for  a post-chaise  and  horses, 
say,  for  the  hire  of  a certain  post-chaise  and  certain  horses  of 
the  said  plaintitT,  to  wit,  two  horses,  or  four  horses,  as  the 
fact  is. 
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For  wort  done  f Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 

in  performing  ....  , . . , 

divers  in  .rim’*  or  ««  in  ferior  courts,  or  by  or  against  a particular  person,  as 
for  deiiudiuit.  {/l£  case  may  accordi„g  to  the  forms  of  courts  given  from 
page  39  to  1 17 .) 

For  that  whereas  the  said  C.  D.  heretofore,  to  frit,  on  the 
•day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster  aforesaid,  in  the  codhty  of  Middlesex,  wa* 
indebted  to  the  said  A.  B.  in  the  sum  of  l.  of  lawful 

money  of  Great  Britain,  for  the  work  and  labour,  care  and 
diligence,  of  the  said  A.  B.,  by  him  the  said  A.  B.  before 
that  time  done  and  performed,  in  the  going  and  making  of 
divers  journies,  and  giving  his  attendance  in  and  about  the 
business  of  the  said  C.  D.,  and  for  the  said  C.  D.,  and  at  bis 
'special  instance  and  request;  and  being  so  indebted,  he  the 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.  to  pay  him  the  said  sum  of  mo- 
ney, when  he  the  said  C.  D.  should  be  thereunto  afterwards 
Quantum  meruit  requested.  And  whereas  also  afterwards,  to  wit,  on  the  same 
therevu.  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  in  consideration  that  the  said  A.  B.,  at  the 
like  special  instance  and  request  of  the  said  C.  D.,  had  before 
that  time  done,  performed,  and  bestowed  other  his  work  and 
labour,  care  and  diligence,  in  the  going  and  making  divers 
other  journies;  and  giving  other  his  attendance,  in  and  about 
the  business  of  the  said  C.  D.,  he  the  said  C.  D.  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B,,  to 
pay  him  so  much  money  as  he  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  And  the  said  A.  B.  avers, 
that  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.  the  further  sum  of  /.  of  like  lawful  money, 

to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  C.  D.  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  there  had  notice.  (Add  two  counts  for 

* Any  day  after  the  cause  of  action  accrued- 
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work  done  generally,  as  ante,  p.  164,  money  paid,  os  ante, 
p.  142,  and  an  account  stated,  as  ante,  p.  144,  and  breach, 
according  to  the  form  of  court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  premiums 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  "f  1,15111  ttUC*’ 
the  case  may  be,  according  to  the  formsjf  courts  given  from 
page  39  to  W7.J  , 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
•*  day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  l.  of  lawful  money  of 

Great  Britain,  for  premiums  of  insurance,  before  that  time 
due  and  payable  from  hirn  the  said  C,  D.  to  the  said 
A.  B.,  for  and  in  respect  of  his  the  said  A.  B.  having  be- 
fore then,  at  the  special  instance  and  request  of  the  said 
C.  D.,  underwritten  and  subscribed  divers  policies  of  insu- 
rance for  and  on  the  behalf  and  on  the  account  of  the  said 
C.  D.,  for  the  insurance  of  divers  large  sums  of  money,  upon 
divers  ships  and  vessels,  and  also  divers  goods  and  merchan- 
dises, by  the  said  A B.  before  that  time  insured  for  the  said 
C.  D.,  and  at  his  special  instance  and  request;  and  being  so 
indebted,  he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid',  undertook  and  then 
and  there  faithfully  promised  the  said  A.  B.  to  pay  him 
the  said  sum  of  money,  when  he  the  said  C.  D.  should  he 
thereunto  afterwards  requested.  And  whereas  also  after- 
wards, to  wit,  on  the  day  aud  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  in  consideration  that  the 
said  A.  B.,  at  the  like  special  instance  and  request  of  the* 
said  C.  D.,  had  before  that  time  insured  divers  other  large 
sums  of  money  upon  divers  other  ships  and  vessels,  and  also 
divers  other  goods  and  merchandize  for  the  said  C.  D. ; he  the 
said  C.  D.  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.  to  pay  him  so  much  as  he  therefore  reason- 
ably deserved  to  have  of  the  said  C.  D.,  when  he  the  said 

* Any  day  alter  the  cauae  of  action  accrued. 
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C.  D.  should  he  thereunto  afterwards  requested.  And  the 
said  A.  B.  avers,  that  lie  therefore  reasonably  deserved  to 
have  of  the- said  C.  D.  the  further  sum  of  /.  of  like  law- 
ful money,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  there  had  notice.  (Add  two  counts 
for  work  and  labour  generally,  as  ante,  p.  1(54,  money  had 
and  received,  as  ante,  p.  143,  and  account  stated,  as  ante, 
p.  144,  and  breach,  according  to  the  form  of  court  used.) 

This  arises  upon  a policy  of  insurance,  which  is  a contract 
between  A.  and  B.,  that,  upon  A.’s  paying  a premium  equi- 
valent to  the  hazard  run,  B.  will  indemnify  or  insure  him 
against  a particular  event.  And  frequently  amongst  under- 
writers, these  premiums  are  settled  but  once  or  twice  a 
year. 

Assumpsit,  for  that  the  defendant  was  indebted  in  20/. 
pro  prrcmio,  on  a policy  of  assurance,  &c. ; on  demurrer,  it 
was  objected,  that  plaintiff  ought  to  shew  a certain  con- 
sideration, what  the  premium  was,  or  bow  it  became 
due  : Sed  non  allocatur ; for  it  is  as  good  as  an  indeb.  ass. 

pro  quodam  volario,  which  has  been  adjudged  good.  3 Lev. 
133. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
p.  39  to  p.  117.) 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  *day  of  , in  the  year  of  our  Lord  1813, 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  A.  B.  in  the  sum  of  /.  of  law- 

ful money  of  Great  Britain,  for  the  use  and  hire  of  divers,  to 
wit,  90  tons  of  iron  kintlage,  by  the  said  A.  B.,  before  that 
time,  let  to  hire  to  the  6aid  C.  D.,  and  at  his  special  instance 
and  request;  and  by  the  said  C.  D.,  according  to  that  letting 
to  hire,  had  and  used,  for  a long  space  of  time,  (fto  wit,  for 

• Any  day  after  the  came  of  action  accrued. 

t The  time  ii  not  necessary  to  he  stated,  if  not  known. 
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the  space  of  27  months,)  then  elapsed,  he  the  said  C.  D.,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  undertook,  and  then  and  there  faithfully  promised 
thesaid  A.B.  to  pay  him  the  said  sum  of  money,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 

And  whereas  also  afterwards,  to  wit,  on  the  same  dav  and  Quantum  mi. 

„ , r nit  thereon. 

year  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, in  consideration  that  the  said  A.  B.,  at  the  like  special 
instance  and  request  of  thesaid  C.  D.,  had  before  that  time 
let  to  hire  to  the  said  C.  D.,  90  other  tons  of  iron  kintlage,  of 
thesaid  A.  B.,  for  him  the  said  C.  D.  to  have  and  use;  and  •, 

that  the  said  C.  D.,  according  to  the  said  last-mentioned  let- 
ting to  hire,  had  and  used  the  same,  for  a long  time,  (fto  wit, 
for  the  space  of  other  27  months,)  then  elapsed,  be  the  said 
C.  D.  undertook,  and  then  and  there  faithfully  promised  the 
said  A.  B.,  to  pay  him  so  much  money  as  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  And  the 
said  A.  B.  avers,  that  he  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.  the  further  sum  of  l.  of  like 

lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  there  had  notice. 

(Add  a count  for  money  paid,  as  ante,  p.  142,  and  accouut 
stated,  as  ante,  p.  144,  and  breach,  according  to  the  form  of 
court  used.) 

C Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  theme  of 

. • . . . . a billiard-ta- 

or  in  inferior  courts , or  by  or  against  a particular  person , as  ble. 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  l\7j 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  * day  of  , in  the  year  of  our  Lord  1813,  to  wit, 
at  Westminster,  in'the  county  of  Middlesex,  was  indebted 
■to  the  said  A.  B.  in  the  sum  of  /.  of  lawful  money  of 

Great  Britain,  for  the  use  and  enjoyment  of  a certain  billiard- 

* A t:  y fay  after  the  cause  of  action  accrued. 
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table,  with  the  balls  and  sticks  thereunto  belonging,  of 
the  said  A.  B.,  bv  the  said  C.  D.,  and  at  his  special  instance 
and  request,  and  by  the  sufferance  and  permission  of  the 
said  A.  B.,  for  a long  space  of  time  before  then  elapsed,  had, 
used,  and  enjoyed  ; and  being  so  indebted,  he  the  said  C.  D., 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.  to  pay  him  the  said  sum  of  money,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 

Qunntummcruit  And  whereas  also  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, in  consideration  that  the  said  A.  B.,  at  the  like  special 
instance  and  request  of  the  said  C.  D.,  had  before  that  time 
sulfered  and  permitted  the  said  C.D.  to  have,  use,  and  enjoy, 
a certain  other  billiard-table,  with  the  balls  and  sticks  there- 
unto belonging,  of  the  said  A . B.,  anil  tliat  the  said  C.  D.  had, 
'by  virtue  of  the  said  last-mentioned  sufferance  and  permis- 
sion, used  and  enjoyed  the  same,  for  a long  time  before  then 
elapsed,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  to  pay  him  so  much  mo- 
ney as  he  therefore  reasonably  deserved  to  have,  when  he 
the  said  C.D,  should  be  thereunto  afterwards  requested. 
And  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sum  of  L 

of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  there  had  notice.  (Add 
money  paid,  as  ante,  p.  142,  account  stated,  as  ante,  p.  144, 
and  breach,  according  to  the  form  of  court  used.) 

For  the  hire  of  [Commence  the  declaration  in  K.  It.,  C.  P.,  or  Exchequer, 
a fulling-mill,  jnjerjor  courts,  or  by  or  against  a particular  person,  as 

the  case  may  he,  according  to  the  forms  of  courts  gieen  from 
p.  39  to  p.  1 17.) 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  *day  of  , in  the  year  of  our  Lord  181S,  to 


and  fur  clay 
found  by  the 
plaintiff. 


* Any  day  after  the  cause  of  action  accrued. 
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wit*  st  Westminster,  in  the  comity  of  Middlesex,  was  in- 
debted to  the  said  A.  B.  in  the  sum  of  l.  of  lawful 

money  of  Great  Britain,  for  the  use  and  hire  of  a cer- 
tain fulling-mill  of  the  said  A.  B.,  by  the  said  C.  D.,  and  at 
his  special  instance  and  request,  and  by  the  sufferance  and  „ 

permission  of  the  said  A.  B.,  for  divers  long  spaces  of  time 
before  then  elapsed,  had  and  used  the  same,  for  and  in  about 
the  fulling  of  divers  large  quantities  of  cloth,  of  and  for  the 
said  C.D.,  and  for  divers  large  quantities  of  clay,  by  the  said 
A.  B.  before  that  time  found  and  provided,  for  and  in  and 
about  the  fulling  of  the  said  cloth,  and  at  the  like  special 
instance  and  request  of  the  said  C.  D. ; and  being  so  in- 
debted, he  the  said  C.  D.,  in  consideration  theieof,  after-  • 
wards,  to  wit,  on  the  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  undertook,  and  then 
and  there 'faithfully  promised  the  said  A.  B.,  to  pay  the  said 
sum  of  money,  when  he  the  said  C.  D.  should  be  thrreunto 
afterwards  requested.  And  whereas  also  afterwards,  to  wit.  Quantum  me- 
on  the  same  day  and  year  aforesaid,  at  Westminster  afore- rml  thrr'on- 
said,  in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,  at  the  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  suffered  and  permitted  the  said 
C.  D.  to  use,  and  that  he  the  said  C.  D.  had,  according 
to  the  said  last-mentioned  sufferance  and  permission, 
used,  a certain  other  fulling-mill  of  the  said  A.  B.,  there 
situate,  for  in  and  about  the  fulling  of  divers  other  large 
quantities  of  cloth,  of  and  for  the  said  C.  D.;  and  also  in 
consideration  that  the  said  A.B.,  at  the  like  special  instance 
and  request  of  the  said  C.  D.,  had  before  that  time  found 
and  provided  divers  other  large  quantities  of  clay,  for  in  and 
about  the  fulling  of  the  said  last-mentioned  cloth  ; he  the 
said  C.  D.  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.,  to  pay  him  so  much  money  as  lie  therefore 
reasonably  deserved  to  have  of  the  said  C.  D.,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested.  • 

Abd  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sum  of  /. 

of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in 
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the  county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  there  had  notice.  (Add 
a count  for  money  paid,  as  ante,  p.  143,  and  an  account 
stated,  as  ante,  p.  144,  and  breach,  according  to  the  form  of 
„ court  used.) 

for  the  hire  of  f Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
•dnileda'*'  0T  ,n  I,1/enor  courts,  or  by  or  against  a particular  person, 
pnot.  as  case  m(ly  according  to  the forms  of  courts  given  from 

page  SI)  to  117. J 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on 
the  * day  of  , in  the  year  of  our  Lord  1813, 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  A.  B.  in  the  sum  of  /.  of  lawful 

money  of  Great  Britain,  for  the  use  and  hire  of  a certain  boat 
or  vessel  called  a punt,  of  him  the  said  A.B.,by  the  said  C.  D., 
and  at  his  special  instance  aud  request,  and  by  the  sufferance 
and  permission  of  the  said  A.  B.,  for  a long  space  of  time 
then  elapsed,  had,  used,  and  enjoyed ; and  being  so  indebted, 
he  the  said  C.  D.,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  to  pay  him  the 
said  sum  of  money,  when  he  the  said  C.  D.  should  be  there- 
Ovmhimmt.  unto  afterwards  requested.  And  whereas  also  afterwards, 
mil  thereon.  towj,^  0l)  the  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,  at  the  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  let  to  hire  to  the  said  C.  D.,  a 
certain  other  boat  or  vessel,  called  a punt,  for  him  the  said 
C.  D.  to  have,  use,  and  enjoy,  and  that  the  said  C.  D.  had, 
according  to  the  said  last-mentioned  sufferance  and  permis- 
sion, used  and  enjoyed  the  same  for  a long  time  then  elaps- 
ed, he  the  said  C.  D.  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  so  much  money 
as  he  therefore  reasonably  deserved  to  have  of  the  said  C.  D., 
when  he  the  saidC.  D.  should  be  thereunto  afterwards  re? 

s Anj  day  after  the  cause  of  action  accrued. 
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quested.  -And  the  said  A.  B.  avers,  that  he  therefore  rea.- 
sonably  deserved  to  have  of  the  said  C.  D.  the  further  sum 
of  l.  of  like  lawful  money,  to  wit,  at  Westminster 

aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D.. 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
there  had  notice.  (Add  a count  for  money  paid,  as  ante, 
p.  142,  account  staled,  ns  ante,  p.  144,  and  breach,  according 
to  the  form  of  court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,or  Exchequer, 
or  in  in  ferior  courts,  or  by  or  against  a particular  person,  ns 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  1 177 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on  the 
*day  of  , in  the  year  of  our  Lord  ISIS,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  was  in- 
debted to  the  said  A.  B.  in  the  sum  of  l.  of  lawful 

money  of  Great  Britain,  for  the  work  and  labour,  care  and 
diligence,  of  the  said  A.  B.,  by  him  the  said  A.  B.  before 
that  time  done,  performed,  and  bestowed,  as  the  factor  or 
agent  of  and  to  the  said  C.  D.,  in  and  about  the  selling  and 
disposing  of  divers  goods,  wares,  and  merchandises  of  the 
said  C.  D. ; and  also  in  the  doing  and  transacting  other  the 
business  of  the  said  C.  D.,  and  for  the  said  C.  D.,  and  at  his 
special  instance  and  request:  and  being  so  indebted,  he  the 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  mo- 
ney, when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  whereasalsoafterwards,  to  wit,  on  thesame 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  in  consideration  that  the  said  A.  B.,  at  the 
like  special  instance  and  request  of  t he  said  C.  D.,  had  be- 
fore that  time  done,  performed,  and  bestowed,  other  his 
work  and  labour,  care  and  diligence,  as  the  factor  or  agent 
of  and  to  the  said  C.  D.,  in  and  about  the  selling  and  dis- 

* Any  day  after  the  cauie  of  action  accrued. 


For  work  done 
as  a factor. 


Q'tontum  meruit 
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A factor, 
what. 


posing  of  divers  other  goods,  wares,  and  merchandises,  of  the 
said  C.  D.,  aud  in  the  doing  and  transacting  other  the  busi- 
ness of  the  said  C.  D.,  he  the  said  C.  D.  undertook,  find  then 
and  there  faithfully  promised  the  said  A.  B.  to  pay  him  so 
much  money  as  he  therefore  reasonably  desei-ved  to  have, 
when  he  the  said  C.  D.  should  he  thereunto  afterwards  re- 
quested. And  the  said  A.  B.  avers,  that  he  therefore  reasona- 
bly deserved  to  have  of  the  said  C.  D.  the  further  sum  of 
/.  of  like  lawful  money,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  whereof  the  said  C.  D.  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  there  had  notice. 
(Add  a count  for  money  paid  and  money  lent,  as  ante,  p.  142, 
an  account  stated,  as  ante,  p.  144,  and  breach,  according  to 
the  form  of  court  used.) 

Factors,  in  commerce,  are  agents  to  persons  who  act  and 
negociate  for  merchants  by  commission.  Factors  are  either 
charged  with  the  buying  or  selling  of  goods,  or  with  both. 
Those  of  the  first  kind  are  usually  established  in  places  of 
considerable  manufactories,  or  cities  of  great  trade.  Their 
' office  is  to  buy  up  commodities  for  merchants  residing  else- 
. where,  to  see  them  packed,  and  send  them  to  the  persons 
for  whom  they  were  bought. 

Factors  of  sale,  are  usually  fixed  in  places  where  there  is 
a great  vent.  To  these,  merchants  and  manufacturers  send 
their  goods  to  be  sold  for  them,  according  to  the  price,  and 
other  conditions  expressed  in  the  orders  delivered  them. 

A.  to  their  »i-  The  wages  or  allowances  for  selling,  are  usually  clear  of 
i..»anc«,  kr.  ajj  espence80f  carriage,  exchange,  remittances,  &c.  except- 
ing postage  of  letters,  which  are  never  put  to  account. 
Tbryarcio  Factors  should  strictly  observe  the  orders  of  their  prin- 
dlra'of  tbei* r"  c’Pa^s»  or  else  they  are  liable  to  the  damage  accruing  from 
priucipaia.  the  neglect  of  them. 

ifanuniimitni  When  factors  ha ve  unlimited  commission  to  do  for  their 
rnmniibsiou  be  » » * , , , 

given.  constituents  tiie  best  they -can,  they  are  excusable,  though 

their  transactions  are  attended  with  loss  to  their  principals; 

but  no  factor,  who  has  merely  a commission  to  sell,  &c.  for 

another,  is  excusable  for'  intrusting  another  person  beyond 

the  usual  time  allowed  in  the  sale  of  the  commodities  which 
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he  disposes  of;  in  such  a case,  he  is  answerable  to  the  prin- 
cipal out  ofhis  own  estate. 

If  a factor  sells  on  the  usual  trust  to  a person  of  good  HliesdUo* 
credit,  who  afterwards  becomes  insolvent,  he  is  discharged;, 
but  not  if  the  man’s  credit  was  bad  at  the  time  of  sale.  A 
factor  should  always  be  punctual  in  the  advices  of  his  trans- 
actions, sales,  purchases,  freights, and  draughts  by  exchange; 
he  should  never  deviate  from  the  orders  he  receives  in  the 
execution  of  a commission  for  purchasing  goods,  either  with  > 

respect  to  price  or  quality.  If  goods  that  are  bought  are 
sent  to  a different  place  from  that  to  which  they  were  or- 
dered, they  become  the  factor’s,  unless  the  merchant  allows 
them.  Vide  12  Mod.  614,  513.  Mai.  Lex.  Merc.  83. 

A factor,  that  has  only  a bare  authority  to  sell,  cannot  when  he  haas 
trust,  but  ought  to  take  and  receive  the  money  presently  on  hc^aimcd"15'’ 
the  sale.  1 BuLtr.  104.  Malloy,  463.  sect.  3. 

Every  factor  of  common  right  is  to  sell  for  ready  money;  Factors  are  to 
but  if  he  be  a factor  in  a sort  of  dealing  or  trade,  where  the 
usage  is  for  factors  to  sell  on  trust,  there,  if  he  sells  to  a per-  r,»y. 
son  of  good  credit  at  that  time,  and  he  after  becomes  insol- 
vent,  the  factor  is  discharged;  but  otherwise  if  it  be  to  a 
man  notoriously  discredited  at  the  time  of  the  sale.  But 
if  there  be  no  such  usage,  and  he,  upon  the  general  authority 
to  seli,  sells  upon  trust,  let  the  vendee  be  ever  so  able,  the 
factor  is  only  chargeable;  for,  in  that  case,  the  factor  having 
gone  beyond  his  authority,  there  is  no  contract  created  be- 
tween the  vendee  and  the  factor’s  principal,  and  such  sale 
is  a conversion  in  the  factor ; and  if  it  be  not  in  market 
overt,  no  property  is  thereby  altered,  but  trover  will  also  lie 
against  the  vendee.  So  likewise  if  it  be  in  a market  overt, 
and  vendee  knows  the  factor  to  sell  as  factor,  Per  Holt,  12 
Mod.  514. 

An  agent  employed  generally  to  do  any  act,  is  authorised  if  an  i« 

to  do  it  only  in  the  usual  way  of  business.  Hence,  as  stock  ncraliyufcio^n 
is  sold  usually  for  ready  money  only,  a broker  to  sell  stock  thorUed't  *'do 
cannot  sell  it  upon  credit  without  a special  authority,  al-  0,l|y  >n  the 
though  acting  bona  Jide  aud  with  a view,  to  the  benefit  of  buiTiiesa5  u 
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fie  has  a power 
to  sell  and  to 
bind  his  prin- 
cipal- 


When  the  fac 
t»>r  is  answer- 
able to  bis  em- 
ployer. 


When  he  has 
a 1. 1 u on  the 
goods. 
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bis  principal.  Lord  Ellenhorough,  C.  J.  1 Campb.  N.  P.  C. 

258. 

A factor  has  only  power  to  sell,  and  thereby  to  bind  his 
principal;  yet  lie  cannot  bind  or  ailed  the  property  of  the 
goods  by  pledging  them  as  a security  for  l>is  own  debt, 
though  there  is  the  formality  of  a hill  of  parcels  and  a re- 
ceipt. Lee  C.  J.  Putcrsun  v.  'l  ash,  2 Sir.  1173. 

Where,  by  the  usage  of  the  trade,  the  factor  sells  the 
goods  at  Disown  risk;  that  is,  at  all  events  answerable  to  the 
owner,  the  owner,  in  such  case,  cannot  arrest  the  buyer  for 
the  money  due  on  the  sale,  for  the  factor,  not  the  buyer,  is 
the  debtor  to  Hie  owner  of  the  goods.  Anderton  v.  Schrim- 
shire,  2 Sir.  1182.  retogu.  in  Escot  v.  Mtltcard,  Silt.  M.  24 
Geo.  3.  by  Mr.  Just.  Duller,  Esp.  L.  N.  P.  107. 

In  Groves  v.  Dubois,  1 ’1.  it.  1 12.  the  effect  of  a del  credere 
was  discussed  in  the  court  of  King's  Bench ; and  that  court 
decided,  that  it  was  not  merely  a conditional  undertaking 
and  guarantee  from  the  person  taking  it,  that  he  would  pay 
if  some  other  did  not,  but  that  it  was  an  absolute  engage- 
ment and  made  him  liable  in  the  first  instance;  and  the 
same  doctrine  was  acquiesced  in  and  acted  upon  in  Size  v. 
Dickason,  1 T.  R.  285.  Hence  where  a factor,  under  a 
common  del  credere,  sold  goods  and  took  accepted  bills 
from  the  purchasers,  which  lie  indorsed  to  a hanker  at  the 
place,  and  having  received  the  banker’s  bill  (payable  to  the 
factor's  order)  on  a house  in  London,  indorsed  and  trans- 
mitted it  to  his  principal,  who  got  it  accepted;  it  washolden 
that  on  the  failure  of  the  acceptor  and  drawer  of  this  bill, 
the  factor  was  answerable  for  the  amount.  Mackenzie  v. 
Scott,  6 Bio.  P.  C.280. 

A factor  haR  a lien  on  goods  consigned  to  him,  not  only 
for  incident  charges,  but  as  an  item  of  mutual  account  for 
the  general  balance  due  to  him,  so  long  as  he  retains  the 
possession ; but  if  he  parts  with  the  possession  of  the  goods, 
he  parts  with  his  lien,  because  it  cannot  then  be  retained  as 
an  item  for  the  general  account.  Kruzer  v.  lVilcox,  Lord 
Ch.  1 Bun.  484.  cited  also  in  2 Burr.  833.  3 Bos.  4r  Pul- 

488. 
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It  is  no  fraud  fora  factor,  knowing  the  circumstances  of  A factor  m«y 
his  principal  to  be  desperate,  and  believing  that  he  must 
break,  unless  he  can  procure  credit,  to  advance  money  upon 
his  bills  to  save  him  from  an  immediate  failure;  on  the 
contrary,  it  is  honourable,  friendly,  and  a generous  net. 

• No  prejudice  can  arise  but  to  the  lender  himself;  he  may 
lose  the  whole,  or  the  greatest  part  of  the  money  so  ad- 
vanced, but  the  principal's  estate,  if  he  breaks,  is  by  so  much 
a gainer;  or  some  particular  creditors,  to  whom  this  mo- 
ney has  been  paid,  are  gainers.  If,  by  this  assistance,  the 
principal  has  the  good  luck  to  stand  his  ground,  he,  and 
all  his  creditors,  are  benefited;  but  none  of  his  creditors 
can  suffer  by  the  advancement  of  money  to  their  debtor. 

Many  beneficial  instances  of  this  kind  have  saved  the  most 
considerable  houses  from  ruin.  Foxcroft  v.  Devonshire,  2 
Burr.  940.  Lord  Mansfield. 

Though  the  purchaser  of  goods  from  a factor  has  a right  Though  tiie 
, . purr'u  i»«>r  has 

to  pay  him  the  money,  yet,  when  the  principal  and  factor  R r;-:i<ttu 

has  a dispute,  the  buyer,  with  notice  of  such  dispute,  has  no  £**  if  * 

right  to  prejudice  the  title  of  the  principal;  therefore  a 11 1'1*" 

factor,  who  becomes  surety  for  bis  principal,  has  a lien  on  tima  «i 

the  goods  sold  by  him,  for  his  principal,  to  the  amount  of  Euye," caAuot 

the  sum  for  which  be  has  become  surety.  Drinlacater 

J . pri'V'ipui  s 

Goodicin,  Cowp.  Rep.Qb?.  creHu. 

A factor  who  receives  cloths,  and  is  authorised  to- sell  when  » factor 
them  inhis  own  name,  but  makes  the  buyer  debtor  to  him-  ihe  ° 
self,  though  he  is  not  answerable  for  the  debt,  yet  he  has  a loon*y- 
right  to  receive  the  money.  His  receipt  is  a discharge  to  the 
buyer,  and  he  has  a right  to  bring  an  action  to  compel  the 
payment ; and  it  would  be  no  defence  for  the  buyer  in  that 
action  to  say,  that  as  between  him  and  the  principal,  he, 

(the  buyer)  ought  to  have  that  money,  because  the  prin- 
cipal is  indebted  to  him  in  more  than  that  sum  ; for  the  prin- 
cipal himself  can  never  say  that,  but  where  the  factor  lias 
nothing  due  to  him.  There  is  no  case  in  law  or  equitv, 
where  a factor,  having  money  due  to  him  to  the  amount  of 
the  debt  in  dispute,  was  ever  prevented  from  taking  money 
for  cloths  in  his  bands.  Ibid.  255. 
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Factor  has  a 
lieu  on  the 
price  of  goods 
in  the  hands 
of  Ihc  buyer. 


By  a curate 
of  a chili clt 
against  his 
rector. 


Qirmtvm  me- 
- » uit  tbc/eon. 


A factor  has  a lien  on  the  price  of  goods  in  the  hands  of 
the  buyer;  though  he  has  not  the  actual  possession  of  them, 
yet,  as  he  has  a power  of  giving  a discharge,  or  bringing  an 
action,  lie  has  a right  to  retain  the  money  in  consequence  of 
his  lien,  as  much  as  a mortgagee  has  by  the  title  deeds  of  an 
estate  in  his  hands,  though  he  is  not  in  possession.  Ibid. 

( Commence  the  -declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  in  ferior  courts,  by  or  against  a particular  person,  as  the 
case  may  be,  according  to  the  forms  of  courts  giren  from  page 
3!)  to  117  J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 

* day  of  , in  the  year  of  our  Lord  1813,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  was  in- 
debted to  the  said  A.B.  in  the  sum  of  /.of  lawful 

money  of  Great  Britain,  for  the  work  and  labour,  care  and 
diligence,  of  the  said  A.  B.,  hy  him  the  said  A.  B.  before 
that  time  done,  performed,  and  bestowed  for  the  said  C.  D., 
in  and  about  the  business  of  the  said  C.  D.,  and  for  the  said 
C.  D.,  and  at  his  special  instance  and  request,  in  reading, 
preaching,  and  celebrating  divine  service  in.  the  parochial 
church  of  ✓ , in  the  said  county;  and  being  soindebt- 
ed,  he  the  said  C.  D.,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  thcri 
and  there  faithfully  promised  the  said  A.  B.,  to  pay  him 
the  said  sum  of  money,  when  he  the  said  C.  D.  should 
be  thereunto  afterwards  requested.  And  whereas  also  the 
said  C.  D.,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, in  consideration  that  the  said  A.  B.,  at  the  like  spe- 
cial instance  and  request  of  the  said  C.  D.,  had  before 
that  time,  done,  performed,  and  bestowed,  other  his  work 
and  labour,  care  and  diligence,  in  and  about  other  the  busi- 
ness of  the  said  C.  D.,  and  for  the  said  C.  D.,  in  reading, 
preaching,  and  celebrating  divine  service  in  the  parochial 
church  of  , at  Westminster  aforesaid,  in  the  county 

* Any  day  after  the  can*#  of  action  accrued. 


Digitized  by  Google 


INDEBITATUS  ASSUMPSIT. 


285 


aforesaid,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  to  pay  him  so  much  mo- 
ney as  he  therefore  reasonably  deserved  to  have  of  the  said 
C.  D.,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested.  And  the  said  A.  B.  avers,  that  he  there- 
fore reasonably  deserved  to  have  of  the  said  C.  D.  the  fur- 
ther sum  of  /.  of  like  lawful  money,  to  wit,  at  West- 

minster aforesaid,  in  the  county  aforesaid,  whereof  the  said 
C.  D.  afterwards,  to  wit,  on , the  day  and  year  aforesaid, 
there  had  notice.  (Add  a count  for  money  paid,  as  ante, 
p.  142,  an  account  stated,  as  ante,  p.  144,  and  breach,  ac- 
cording to  the  form  of  court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  B.  or  the  Exche-  For  the  stand. 
quer,  or  in  inferior  courts,  or  hy  or  against  a particular  person, 
as  the  case  may  he,  according  to  the  forms  of  courts  given 
from  page  30  to  1 H-J 

For  (hat  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  pounds  of  lawful  money 

of  Great  Britain,  for  the  standing  of  a certain  coach  of  the 
said  C.  D.,  by  the  said  A.  B.  before  that  time  kept  and  taken 
care  of  for  the  said  C.  D.,  and  at  his  special  instance  and 
request;  and  being  so  indebted,  he  the  said  C.  D.,  in  con- 
sideration thereof,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook  and  then  and  there  faithfully  promised 
the  said  A.  B.,  to  pay  him  the  said  sum  of  money,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 

And  whereas  also  afterwards,  to  wit,  on  the  same  day  and  Quantum  me- 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  ' ereu“ 
aforesaid,  in  consideration  that  the  said  A.  B.,  at  the  like 
special  instance  and  request  of  the  said  C.  D.,  had  before  ' 
that  time  kept  and  taken  care  of  a certaiu  other  coach  of 
the  said  C.  D.,  and  for  the  said  C.  D.,  he  the  said  C.  D.  un-  - 

* Any  day  after  I be  cause  of  action  accrued. 
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dertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  so  much  money  as  he  therefore  reason- 
ably deserved  to  have  of  the  said  C.  D.,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  And  the 
said  A.  B.  avers,  that  he  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.  the  further  sum  of  l.  of  like 

lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  there  had  notice. 
(Add  two  counts  lor  work  and  labour  generally,  as  ante, 
p.  1<>4,  and  money  paid,  as  ante,  p.  142,  account  stated,  as 
ante,  p.  144,  ami  breach,  according  to  the  form  of  court 
used.) 

ror  «aWai(e  of  f Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
■u^nchor,  and  gr  („ygri0r  courts,  0r  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
p.  39  to  p.  11 7.J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit, 
at  Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  l,  of  lawful  money  of  Great 
Britain,  for  the  salvage  of  a certain  anchor  and  cabling,  by 
him  the  said  A.  B.  before  that  time  saved  for  and  delivered 
to  the  said  C.  D.,  and  at  his  special  instance  and  request; 
and  being  so  indebted,  he  the  said  C.  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  the  said  sum  of  money,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  And 
dHamummf  whereas  also  afterwards,  to  wit,  on  the  same  day  and  year 
t«i»  thewon.  aforeM,jt|f  at  Westminster  aforesaid,  in  the  county  aforesaid, 
in  consideration  that  the  said  A.  B.,  at  the  like  request  of 
the  said  C.  D.,  had  before  that  time  saved  for  and  de- 
livered to  the  said  C.  D.  a certain  other  anchor  and  cable, 
he  the  said  C.  D.  undertook,  and  then  and  there  faithfully 

* Any  day  after  the  cause  of  action  accrued. 


‘ Digitized  by  Google 


INDEBITATUS  ASSUMPSIT. 


287 


promised  the  said  A.  B.,  to  pay  him  so  much  money  as  he 
therefore  reasonably  deserved  to  have  of  the  said  C.  D.t 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. Atid  the  said  A.  B.  avers,  that  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.  the  further  sum 
of  /.  of  like  lawful  money,  to  wit,  at  Westminster 

aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D.f 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  there 
had  notice.  (Add  two  counts  for  work  and  labour  gene- 
rally, as  ante,  p.  161,  money  paid,  as  ante,  p,  142,  account 
stilted,  as  ante,  p.  144,  and  breach,  according  to  the  form  of 
court  used.) 

Salvage  money  is  a recompence  allowed,  both  by  the  sta- Salvage,  «h»t. 
tuteand  civil  law,  to  such  persons  as  have  assisted  in  saving 
merchandises,  ships,  &c.  from  perishing  in  wrecks,  or  by  pi- 
rates or  enemies.  By  slat.  2 Ed.  3.  c.  13.,  if  any  ship  be 
lost  on  the  shore,  and  the  goods  come  to  land,  (so  as  it  be 
not  legal  wreck,)  they  shall  presently  be  delivered  to  the 
merchants,  th.ey  paying  only  a reasonable  reward,  (formerly 
a tenth  part  of  the  value  of  the  thing  saved,)  called  salvage, 
to  those  that  preserved  them.  But,  by  stat.  12  Ann.  c.  18., 
confirmed  by  4 Geo.  1.  c.  12.,  in  order  to  assist  the  distres- 
sed, and  prevent  the  scandalous  illegal  practices  on  some  of 
our  sea-coasts,  it  is  enacted,  “ That  all  head  officers  of  towns 
“ near  the  sea,  shall,  upon  application  made  to  them.sum- 
« mon  as  many  hands  as  are  necessary,  and  send  them  to 
“ the  relief  of  any  ship  in  distress,  on  forfeiture  of  100/. ; 

“ and  in  case  of  assistance  given,  salvage  shall  be  paid  by 
“ the  owners,  to  be  assessed  by  three  neighbouring  jus- 
“ tices.” 

Where  goods  are  saved  from  fire,  when  the  ship  took  fire,  SaTinSfrom 
at  the  hazard  of  defendants’  lives,  if  trover  be  brought  forfire‘ 
them,  the  defendants  may  give  in  evidence,  that  they  de- 
tained them  till  paid  for  the  salvage.  Hartford  v.  Jones, 

1 JLd.  Ray.  393. 

Salvage  is  allowed  by  all  nations,  it  being  reasonable,  that  Sa!™?e  is  0i- 
a man  shall  be  rewarded  who  hazards  his  life  in  the  service  uan'o'U’.5  *" 
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of  another;  but  this  matter  shall  be  given  in  evidence.  Ibid. 
393.  2 i Salk.  654. 

Declaration  ( Commence  the  declaration  in  K.  U.,  C.  or  Exchequer, 

ir»hipC  ' "rC  °{  or  *"  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
p.39top.\n.J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  was  in- 
debted to  the  said  A.  B.  in  the  sum  of  /.of  lawful 

money  of  Great  Britain,  for  the  use  and  hire  of  a certain  ship 
, ■ ' or  vessel,  with  the  tackle  and  furniture  thereto  belonging, 

called  the  , of  the  said  A.  B.,  by  him  the  said  A.  B. 

before  that  time  let  to  hire,  and  delivered  to  the  said  C.  D., 
and  at  his  special  instance  and  request,  and  by  the  said 
C.  D.,  according  to  that  letting  to  hire,  had  and  used,  for 
a long  space  of  time  then  elapsed  ; and  being  so  indebted, 
he  the  said  C.  D.,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  undertook,  and  then  and.  there 
faithfully  promised  the  said  A.  B.  to  pay  him  the  said  sum 
of  money,  when  he  the  said  C.  D.  should  be  thereunto  af- 
Qunniwn  mt-  terwards  requested.  And  whereas  also  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,  at  the-  like  special  instance  and  request  of  the  said 
C.  D.,  had  before  that  time  let  to  hire,  and  delivered  to  the 
said  C.  D.,  a certain -ot  her  ship  or  vessel  called  the  • 

with  the  tackle  and  furniture  thereto  belonging,  of  the  said 
A.  B.,  to  be  had  and  used,  and  which  was  accordingly  had 
and  used  by  the  snid  C.  D.,  he  the  said  C.  D.  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.  to  pay  him 
so  much  money  as  he  therefore  reasonably  deserved  to  have 
of  the  said  C.  D.,  when  he  the  said  C.  D.  should  be  there- 
unto afterwards  requested.  Aud  the  said  A.  B.  avers,  that 
be  therefore  reasonably  deserved  to  have  of  the  said  G.  D. 


* Any  day  after  the  cause  of  tclign  accrued. 
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the  further  sum  of  /.  of  like  lawful  money,  to  wit,  at 

Westminster  aforesaid,  in  the  county  aforesaid,  whereof 
the  said  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  there  had  notice.  (Add  a count  for  money  paid, 
as  ante,  p.  142,  account  stated,  as  ante,  p.  144,  and  breach, 
according  to  the  form  of  court  used.) 

(Commence  the  declaration  in  K.  B.,  C.  P.,  Exchequer,  For  a Win-Vi 

. . - . . i . . . . , bill  for  »l*oe- 

or  in  inferior  courts,  or  by  or  against  a particular  person,  as 

the  case  may  he,  according  to  the  forms  of  courts  given  from  °f 

page  39  to  1 17.^1 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the* 
day  of  in  theyear  of  our  Lord  1813,  to  wit, at  West- 
minster, in  the  county  of  Middlesex,  was  indebted  to  the  said 
A.  B.  in  the  sum  of  I.  of  lawful  money  of  Great  Bri- 

tain, for  the  work  and  labour,  care  and  diligence,  of  the  said 
A.  B.,  as  a farrier,  in  and  about  the  shoeing  of  divers  horses, 
mares, .and  geldings,  for  the  said  C.  D.,  and  at  his  special 
instance  and  request,  and  for  divers  materials  and  other 
necessary  things  before  that  time  found,  provided,  used, 
and  applied  by  the  said  A.  B.  in  and  about  that  work  and 
labour,  at  the  like  special  instance  and  request  of  the  said 
C.  D.,  he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  tn  the  county  aforesaid,  undertook,  and  ( 

then  and  there  faithfully  promised  the  said  A.  B.  to  pay 
him  the  said  sum  of  money,  when  he  the  said  C.  D.  should 
be  thereunto  afterwards  requested.  And  whereas  also  af- 
terwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  . 
Westminster  aforesaid,  in  the  county  aforesaid,  in  conside- 
ration that  the  said  A.  B.,  at  the  like  special  instance  and  re- 
quest of  the  said  C.  D.,  had  before  that  time  done,  performed, 
and  bestowed, otheT  his  work  and  labour.care  and  diligence, 
as  a farrier,  in  and  about  the  shoeing  of  divers  other  horses, 
mares,  and  geldings,  for  the  saidC.  D.;  and  had  also,  at  the 
like  special  instance  and  request  of  the  said  C.  D.,  found, 
provided,  used,  and  applied,  divers  other  materials  and  neces- 
sary things,  in  and  about  the  said  last-mentioned  work,  be 
* Any  day  after  the  cauw  of  action  accrued. 
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the  said  C.  D.  undertook,  and  then  and  there  faithfully  pro- 
-niised  the  said  A.  B.,  to  pay  him  so  much  moneyas  he  there- 
fore reasonably  deserved  to  have  of  the  said  C.  D.,  when  be 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 
And  the  said  A.  B.  avers,  that  be  therefore  reasonably  de- 
served to  have  of  the  said  C.  D.  the  further  sura  ot  L of 
like  lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  there  had  notice.  And 
whereas  also  the  said  C.  D.,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  was  indebted  to  the  said  A.  B.  in  the  fur- 
ther sum  of  l.  of  like  lawful  money,  for  the  work  and 
labour,  care  and  diligence  of  the  said  A.  B.,  by  him  the  said 
A.  B.  before  that  time  done,  performed,  and  bestowed,  for 
the  said  C.  D.,  in  and  about  the  healing  and  curing  of  divers 
other  horses,  mares,  and  geldings,  of  the  said  C.  D.  of  di- 
vers diseases,  disorders,  and  maladies,  under  which  they  had 
before  then  respectively  laboured  and  languished,  at  the 
like  special  instance  and  request  of  the  said  C.  D.;  and  for 
divers  potions,  draughts,  ointments,  medicines,  and  other 
necessaries,  used,  administered,  and  applied  on  those  occa- 
sions by  the  said  A.  B.,  at  the  like  special  instance  and  re- 
quest of  the  saidC.  D.;  and  being  so  indebted,  be  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.,  to  pay  him  the  said  iast-mentiooed 
sum  of  money,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  whereas  also  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  in  consideration  that  the  said  A.  B., 
at  the  like  special  instance  and  request  of  the  said  C.  D.,  had 
before  that  time  done,  performed,  and  bestowed,  other  his 
work  and  labour,  care  and  diligence,  in  and  about  the  heal- 
ing and  curing  of  divers  other  horses,  mares,  and  geldings, 
of  the  said  C.  D.,  of  divers  other  diseases,  disorders,  and  ma- 
ladies, under  which  they  had  laboured  god  languished;  Bnd 
bad  alto  used,  administered,  and  applied,  at  the  like  special 
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instance  and  request  of  the  said  C.  D.,  divers  other  po- 
tions, draughts,  ointments,  medicines,  and  other  necessary 
things  on  those  last-mentioned  occasions,  he  the  said  C.  D. 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  so  much  money  as  he  therefore  reason- 
ably deserved  to  have  of  the  said  C.  D.,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  And  the 
said  A.  B.  avers,  that  he  therefore  reasonably  deserved  to 
hove  of  the  said  C.  D.  the  furthersum  of  /.of  like  law- 
ful money,  to  wit,  at  Westminster  aforesaid,  in  the  couuty 
aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  there  had  notice.  (Add  a 
count  for  money  paid,  as  ante,  p.  Hi,  account  stated,  as 
ante,  p.  144,  and  breach,  according  to  the  form  of  court 
used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  tl.e  car- 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  "**fcr°0“  pa*“ 
. the  case  may  be,  according  to  the  forms  of  courts  given  from  boarJ  * ,biP- 
p.  39  to  117 •) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
•day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.  in  the  sum  of  /.  of  lawful  money  of  Great 
Britain,  for  the  carrying  and  conveying  of  the  said  C.  D. 
from  parts  beyond  the  seas,  to  wit,  from  to  the  port 

of  , in  a certain  ship  or  vessel  called  the  , 

whereof  the  said  A.  B.  was  master  and  commander,  and  at 
the  special  instance  and  request  of  the  said  C.  D.,  he  the 
said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  supi 
of  money,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  whereas  also  afterwards,  to  Quivnm 
wit,  "on  the  same  day  and  year  aforesaid,  at  Westminster n,t ' nr'“>' 
aforesaid,  in  the  county  aforesaid,  in  consideration  that,  the 

* Any  ii»y  after  the  came  uf  action  accrued. 
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For  tnnnacr 
•f  gouiin,  itr. 


said  A.  B.,  at  the  like  special  instance  and  request  of  the 
said  C.  D.,  had  before  that  time  earned  and  conveyed  the 
said  C.  D.  from  parts  beyond  the  seas,  to  wit,  from 
aforesaid  to  the  port  of  aforesaid,  in  a certain  other 

ship  or  vessel  of  the  said  C.  D.,  called  the  , whereof 

the  said  A.  B.  was  master  and  commander;  he  the  said  C.  D. 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.B.  to  pay  him  so  much  money  as  he  therefore  reasonably 
deserved  to  have  of  the  said  C.  D.,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  the  said 
A.  B.  avers,  that  he  therefore  reasonably  deserved  to  have  of 
the  said  C.  D.  the  further  sum  of  /.  of  like  lawful  money, 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  C.  D.  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  there  had  notice.  (Add  two  counts  for  meat, 
drink,  and  other  necessaries,  as  ante,  p.  168,  money  paid,  as 
ante,  p.  149,  and  an  account  stated,  as  ante,  p.  144,  and 
breach,  according  to  the  form  of  court  used.) 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  117 •) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
* day  of  , in  the  year  of  our  Lord  1813,  to  wit, 
at  Westminster,  in  the  county  of  Middlesex,  was  indebted 
to  the  said  A.  B.,  in  the  sum  of  l.  of  lawful  money 

of  Great  Britain,  for  the  tonnage  of  divers  goods,  wares, 
and  merchandises,  of  the  said  C..D.,  by  him  the  said  A.  B. 
before  that  time  navigated,  carried,  and  conveyed,  from 
to  , in  and  on  board 

a certain  barge  of  him  the  said  A.  B.,  for  him  the  said  C.  D., 
and  at  his. special  instance  and  request;  and  being  so  in- 
debted, he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
him  the  said  sum  of  money,  when  he  the  said  C.  D.  should 

* Any  day  after  the  cause  of  action  accrued. 
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be  thereunto  afterwards  requested.  And  whereas  also  af-  Qwitummtnut 
terwards,  to  wit,  on  the  day  and  year  aforesaid,  at  West-  ,'iCrcon' 
minster  aforesaid,  in  the  county  aforesaid,  in  consideration 
that  the  said  A.  B.,  at  the  like  special  instance  and  request 
of  the  said  C.  D.,  had  before  that  time  navigated,  carried, 
and  conveyed,  divers  other  goods,  wares,  and  merchandises, 
of  him  the  said  C.  D.,  from  aforesaid  to  afore- 
said, in  a certain  other  barge  of  him  the  said  A B.,  he  the 
said  C.  D.  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  A.  15.,  to  pay  him  so  much  inonry  as  he 
therefore  reasonably  deserved  to  have  of  the  said  C.  D., 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. And  the  said  A.  15.  avers,  that  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.  the  further  sum 
of  /.  of  like  lawful  money,  to  wit,  at  Westminster 

aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D. 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  there 
had  notice.  (Add  two  counts  for  work  ami  labour  by  plain- 
tiff and  his  servants,  as  ante,  p.  183,  money  paid,  afi  ante, 
p.  142,  account  stated,  as  ante,  p.  114,  and  breach,  accord- 
ing to  the  form  of  court  used.) 

(Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  For  the  sale 

• or  in  inferior  court s,  or  by  or  against  a particular  person,  as 

the  case  may  be,  according  to  the  form1;  of  courts  gicen  from  tl4,s- 
page  Si)  to  1 \7-J 

• For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 

* day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to 
the  said  A.  B.,  in  the  sum  of  /.  of  lawful  money  of 
1 Great  Britain,  for  a certain  crop  of  grass  of  the  said  A.  B., 
by  him  the  said  A.  B.  before  that  time  bargained  and  sold 
to  the  said  C.  D.,  and  atdiis  special  instance  and  request, and 
by  the  said  C.  D.,  according  to  that  bargain  and  sale,  ac- 
cepted, gathered,  had,  and  taken  away,  and  being  so  in- 
debted, be  the  said  C.  D.,  in  consideration  thereof,  after- 
's wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 

* Any  day  aftar  the  cauae  of  action  accrual. 
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minster  aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
hint  the  said  sum  of  money,  when  he  the  said  C.  D.  should 
Quantum  mi - be  thereunto  afterwards  requested.  And  whereas  also  af- 
mt  iher eon.  te)V  arc|g>  t0  wit,  on  the  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  in  consideration 
that  me  said  A.  B.,  at  the  like  special  instance  and  request 
of  the  said  C.  D.,  had  before  that  time  bargained  and  sold 
to  the  said  C.  D.  a certain  other  crop  of  grass  of  the  said 
A.  B.,  and  that  he  the  said  C.  D.  had,  according  to  the  said 
last-mentioned  bargain  and  sale,  accepted,  gathered,  and 
taken  away  the  same;  he  the  said  C.  D.  undertook,  and  then 
and  there  faithfully  promised  the  said  A.  B.,  to  pay  him  so 
much  money  as  he  therefore  reasonably  deserved  to  have  of 
thefcaid  C.  D.,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  the  said  A.  B.  avers,  that  be 
therefore  reasonably  deserved  to  have  of  the  said  C.  D.  the 
further  sum  of  l.  of  like  lawful  money,  to  wit,  at 

Westminster  aforesaid,  in  the  county  aforesaid,  whereof  the 
said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, there  had  notice.  (Adda  count  for  money  paid,  as 
ante,  p.  142,  account  stated,  as  ante,  p.  144,  and  breach, 
according  to  the  form  of  court  used.) 

If  the  crop  of  grass  were  growing,  the  sale  is  within  the 
Statute  of  Frauds,  29  Car.  2.  c.  3.  s.  4.,  and  the  contract 
must  be  in  writing.  See  6 East,  602.  1 Bos.  4 Bui.  397. 
For*  ah  clerk  ( Commence  the  declaration,  as  ante,  p.  113.) 

mc'o'Vierka0/  For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on 
for  cn pica  o„f  the  • day  of  , in  the  year  of  our  Lord  ISIS, 

in  the  petty  at  Westminster,  in  the  county  of  Middlesex,  was  indebted 
l»g  ottice.  the  said  A.  B.  in  the  sum  of  l.  of  lawful  mouey  of 
Great  Britain,  for  so  much  money  before  that  time  of  right 
due  and  payable  from  and  by  the  said  C.  D.  to  the  said 
A.  B.  for  his  lawful  fees,  as  one  of  the  six  clerks  of  the 
said  court  of  Chancery  of  our  lord  now  the  king,  accruing 
due  to  him  for  and  on  the  copies  of  divers  pleadings,  and 
other  records  of  the  said  court,  usually  dispatched  in  the 

- * An;  da;  after  the  cause  of  action  accrued. 
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office  of  the  six  clerks  of  the  said  court;  and  for  and  on  the 
exemplification  of  divers  bills,  answers,  and  other  proceed- 
ings in  the  said  court;  and  for  and  on  divers  commissions 
of  rebellion,  issued  out  of  the  said  court  before  that  time, 
signed  by  the  said  A.  B.,  and  by  divers  other  persons  duly- 
authorised  by  the  said  A.  B-  in  that  behalf,  as  one  of  the 
six  clerks  as  aforesaid,  at  the  special  instance  and  request 
of  the  said  C.  D.,  and  delivered  out  by  the  said  A.  B.  to  di- 
vers clients  of  him  the  said  C.  D.,  and  other  persons  on  be- 
half of  such  clients;  and  also  for  and  on  the  dockets  of  di- 
vers decrees,  and  dismissions  of  bills,  of,  in,  and  by  the  said 
court,  before  that  time  prepared  by  the  said  C.  D.,  and  ex- 
amined by  the  said  A.  B.,  and  by  divers  other  persons  by 
him  duly  authorised  in  that  behalf,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D. ; and  being  so  indebted, 
he  the  said  C.  D.,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  to  pay  him  the 
said  sum  of  money,  when  he  the  said  C.  D.  should  be  there- 
unto afterwards  requested.  And  whereas  also  afterwards,  connl  for 

• i o-i  ___  . signing  and 

to  wit,  on  the  day  and  year  aforesaid,  at  Westminster  delivering  out 
aforesaid,  iri  the  county  aforesaid,  in  consideration  that  the  dcf™d»ntS, 
said  A.  B.,  at  the  like  instance  and  request  of  the  said  C0P'”  of 

* pleading*,  ft c. 

C.  D.,  had  before  that  time,  by  himself  and  other  persons 
by  him  duly  authorised  in  that  behalf,  signed ; and  that  the 
said  C.  D.  had  before  that  time  delivered  out,  to  certain 
other  clients  of  him  the  6aid  C.  D.,  and  other  persons  on 
behalf  of  such  clients,  divers  other  copies  of  divers  other 
pleadings,  and  other  records  of  the  said  court,  and  divers 
other  exemplifications  of  divers  other  bills,  answers,  and 
other  proceedings  of  the  said  court,  and  divers  other  com- 
missions of  rebellion,  issued  out  of  the  said  court;  and  also, 
in  consideration  that  the  said  A.  B.,  at  the  like  special  in- 
stance and  request  of  the  said  C.  1).,  had  before  that  time, 
by  himself,  and  other  persons  duly  authorised  iu  that  be- 
half, examined  and  signed  divers  other  dockets  of  divers  de- 
crees and  dismissions  of  bills,  of,  in,  and  by  the  said  court, 
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prepared  by  the  said  C.  D.,  he  the  said  C.  D.  undertook, 
and  tuen  and  ihere  faithfully  promised  the  said  A.  B.,  to 
pay  hiui  so  much  money  as  was  ilue  to  him  the  said  A.  B., 
for  n s fees  of  right  due  and  payable  to  him  in  that  behalf, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. And  the  said  A.  B.  in  fact  saith,  that  another 
sum  of  /.  of  like  lawful  money,  at  the  time  of  the 

making  of  the  said  last-mentioned  promise  and  undertak- 
ing, was  due  and  of  right  payable  to  him  for  his  fees  in  that 
behalf,  to  wit,  at  Westminster  aforesaid,  in  the  county 
afoiesaid,  win  reof  the  said  C.  D.,  afterwards,  to  wit,  on  the 
same  tiny  and  year  aforesaid,  there  had  notice.  And 
s<t  conn*  for  whereas  uiso  the  said  C.  D.,  afterwards,  to  wit,  on  the  day 
r"* ' and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 

yi<  r'iiiip*,  and  aforesaid,  was  indebted  to  the  said  A.  B.  in  the  further  sum 
•lunt  'uf rebel-  of  /.  of  like  lawful  money,  for  so  much  money  before 
hoa,  icc.  that  time  of  right  due  and  payable  from  the  said  C,  D.  to 
tifo  said  A.  B.,  for  his  lawful  fees,  as  one  of  the  six  clerks 
of  the  said  court,  accruing  due  to  him  for  and  on  the  copies 
of  divers  pleadings  and  other  records  of  the  said  court, 
usually  dispatched  in  the  oQice  of  the  six  clerks  of  the  said 
court;  and  also  for  and  on  the  exemplification  of  divers 
bills,  answers,  and  other  proceedings  in  the  said  court* 
and  for  and  on  divers  commissions  of  rebellion,  issued  out 
of  the  said  court;  and  for  and  on  divers  other  decrees  and 
dismissions  of  divers  bills,  of,  in,  and  by  the  said  court,  be- 
fore that  time  signed  by  the  said  A.  B.,  and  divers  persons 
duly  authorised  by  and  for  and  on  the  behalf  of  the  said 
A.  B.,  and  delivered  so  signed  to  the  said  C.  D.,  at  the 
like  request  of  the  said  C.  D.;  and  being  so  indebted,  he 
the  said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit, ' 
on  the  day  aud  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  sum  of 
pioney,  when  he  the  said  C.  D.  should  be  thereunto  after- 
4th  count  for  wards  requested.  And  whereas  also  afterwards,  to  wit,  on 
feraforthe  t^e  (jay  an(]  year  aforesaid,  at,  Westminster  aforesaid,  in 
copies  of  the  county  aforesaid,  in  consideration  that  the  said  A;  B., 

pleadings,  &c. 
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by  himself  and  divers  other  persons  duly  authorised  by  the  and  delivering 
said  A.  B.  for  that  purpose,  had  before  that  time  signed,  and  defendant.  ° * 
delivered  so  signed  to  the  said  C.  D.  divers  other  copies  of 
divers  other  pleadings,  and  other  records  of  the  said  court, 
usually  dispatched  in  the  office  of  the  six  clerks  of  the  said 
court,  for  and  on  the  behalf  of  the  said  A.  B.;  and  diver* 
other  exemplifications  of  divers  other  bills,  answers,  and 
other  proceedings  in  the  said  court;  and  divers  other  com- 
missions of  rebellion,  issued  out  of  the  said  court;  and 
divers  other  decrees  and  dismissions  of  bills,  of,  in,  and  by 
the  said  court,  at  the  like  special  instance  and  request  of 
the  said  C.  D.;  he  the  said  C.  D.  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  to  pay  him  so 
much  money  as  was  due  to  the.  said  A.  B.  for  his  fees,  to 
him  of  right  due  and  payable  in  that  behalf,  whenever  after- 
wards he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. And  the  Baid  A.  B.  in  fact  saith,  that  another  sum 
of  /.  of  like  lawful  money,  at  the  time  of  the  mnkiug 

of  the  said  last  promise  and  undertaking  of  the  said  C.  D., 
was  due  and  of  right  payable  to  him  for  his  fees  in  that  be- 
half, to  wit,  at  Westminster  aforesaid,  in  the  county  afore- 
said, whereof  the  said  C.  D.,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  there  had  notice.  (Add  a count  for  mo- 
ney paid,  as  ante,  p.  142,  and  an  account  stated,  and  breach, 
as  ante,  p.  144,  and  instead  of  “ brings  his  suit,  &c.”  say 
“ prays  remedy,  &c.”) 


Surviving  Partners. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  as  ante,  p.  96.  J By  „ >urTivi„f 
For  that  whereas  the  said  C.  D.  in  the  life-time  of  one  PM'tner  fo,r 

Coon*  told  and 

E.  F.,  since  deceased,  heretofore,  to  wit,  on  the  * day  delivered, 

of  , in  the  year  of  our  Lord  1813,  to  wit,  at  Weat- 

* State  the  day  any  time  in  the  life-time  of  the  deceaied  partner,  and 
after  delivery  of  the  goodi. 
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Qvanfam  *♦- 
nut  t hereon - 


Money  paid. 


minster,  in  the  county  of  Middlesex,  was  indebted  to  the 
said  A.  B.and  E.  F.  in  the  sum  of  l.  of  lawful  mo- 

ney of  Great  Britain,  for  divers  goods,  wares,  and  merchan- 
dises by  the  said  A.  B.  and  E.  F.  before  that  time  sold  and 
delivered  to  the  said  C.  D.,  and  at  his  special  instance  and 
request;  and  being  so  indebted,  he  the  said  C.  D.  in  consi- 
deration thereof,  afterwards,  and  in  the  life-time  of  the  said 
E.  F.,  to  wit,  on  the  same  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.  aud  E.  F., 
to  pay  them  the  said  sum  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  And  whereas 
aUo  afterwards,  and  in  the  life-time  of  the  said  E.  F.,  since 
deceased,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  in  conside- 
ration that  the  said  A.  B.  and  E.  F.,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  had  before  that  time 
sold  and  delivered  to  the  said  C,  D.,  divers  other  goods, 
wares,  and  merchandises  to  the  said  C.  D.  -,  he  the  said 
C.  D.  undertook,  and  then  and  there  faithfully  promised  the 
said  A.  B.  and  E.  F.,  to  pay  them  so  much  money  as  they 
therefore  reasonably  deserved  to  have  of  the  said  C.  D., . 
when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  the  said  A.  B.  avers,  that  he  and  the  said 
E.  F.  in  his  life-time,  therefore  reasonably  deserved  to  have 
of  the  said  C.  D.  the  further  sum  of  l.  of  like  lawful 
money,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.  afterwards,  and  in  the 
life-time  of  the  said  E.  F.,  to  wit,  on  the  same  day  and  year 
aforesaid,  there  had  notice.  And  whereas  also  the  said  C.  D., 
afterwards,  and  in  the  life-time  of  the  said  C.  D.,  since  de- 
ceased, to  wit,  on  the  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  couuty  aforesaid,  was  indebted  to  the 
said  A.  B.  and  E.  F.  in  the  further  sum  of  /.  of  like  law- 
ful money,  for  money  by  the  6aid  A.  B.  and  E.  F.  before  that 
time  paid,  laid  out,  and  expended,  to  and  for  the  use  of 
the  said  C.  D.,  and  at  his  like  special  instance  and  re- 
quest; and  being  so  indebted,  he  the  said  C.  D.,  in  conside- 
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ration  thereof,  afterwards,  and  in  the  life-time  of  the  said 
E.  F.,  since  deceased,  to  wit,  on  the  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took', and  then  and  there  faithfully  promised  the  said  A.  B- 
and  E.  F-,  to  pay  them  the  said  last-meutioued  sum  of  mo- 
ney, when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  (Add  an  account  stated,  as  ante,  p.  144,  and 
breach,  as  ante,p.  96.) 

(Commence  the  declaration  in  K.  B.orC.  P.,  as  ante,  p 97.)  Aram"  « *<*r- 

. . _ . n r viYiuif  jnrtoer 

For  that  whereas  the  said  v*  D.,  and  one  b.  r.,  m his  tor  workdont. 
life-time,  deceased,  and  whom  the  said  C.  D.  hath  survived, 
heretofore,  to  wit,  on  the*  day  of  , in  the  < 

year  of  our  Lord  1813,  to  wit,  at  Westminster,  in  the 
county  of  Middlesex,  were  indebted  to  the  said  A.  B. 
in  the  sum  of  I.  of  lawful  money  of  Great  Britain, 

for  the  work  and  labour,  care  and  diligence,  of  the  said 
A.  B.,  by  him  the  said  A.  B.  before  that  time  done,  per- 
formed, and  bestowed,  in  and  about  the  business  of  the 
said  C.  D.  and  E.  F.,  and  for  the  said  C.  1>.  and  E.  F., 
and  at  their  special  instance  and  request;  and  being  so 
indebted,  they  the  said  C.  D.  and  E.  F.,  in  consideration 
thereof,  afterwards,  and  in  the  life-time  of  the  sy  'd  E.  F., 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  undertook,  and  tnen 
and  there  faithfully  promised  the  said  A.  B.,  to  pay  him 
the  said  sum  of  money,  when  he  the  said  C.  D.  should 
be  thereunto  afterwards  requested.  And  whereas  also  QuanitmmenU 
afterwards,  and  in  the  life-time  of  the  said  E.  F.,  to,h<ceo“‘ 
wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  in  consideration  that 
the  said  A.  B.,  at  the  like  special  instance  and  request  of 
the  said  C.  D.  and  E.  F.,  had  before  that  time  done,  per- 
formed, and  bestowed,  other  his  work  and  labour,  care  and 
diligence,  in  and  about  other  the  business  of  the  said 
C.  D.  and  E.  F.,  and  for  the  said  C.  D.  and  E.  F.,  they 

* Any  day  before  the  death  of  the  defendant  E.  F. 
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partner*, 

what. 


the  said  C.  D.  and  E.F.,  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.  to  pay  him  so  much 
money  as  he  therefore  reasonably  deserved  to  have  of 
the  said  C.  D.  and  E.  F.,  when  they  the  said  C.  D.  and 
F..  F.  should  be  thereunto  afterwards  requested.  And  the 
said  A.  B.  avers,  that  he  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.  and  E.  F.  the  further  sum  of  l. 
of  like  lawful  money,  to  wit,  at  Westminster  aforesaid,  iu 
the  county  aforesaid,  whereof  the  said  C.  D.  and  E.  F. 
afterwards,  and  in  the  life-time  of  the  said  E.  F.,  to  wit,  on 
the  same  day  and  year  aforesaid,  there  had  notice.  (Add  a 
count  for  money  paid,  as  ante,  p.  142,  account  stated, as  ante, 
p.  144,  and  breach,  as  ante,  p.  97.) 

Partners  are  where  two  or  more  engage  or  agree  to  come 
in,  share  and  share  alike,  to  any  trade  or  bargain, 
it  is  not  nr-  If  two  or  more  engage  in  a joint  undertaking,  in  the  way 
T^e'sJsiMt™"  of  trade,  or  enter  into  copartnership,  it  is  not  necessary  to 
turrirurthip.  provide  against  survivorship,  for  by  a maxim  of  the  com- 
mon law,  jus  accrescendi  inter  mercalores  locum  non  habet ; 
and  this  is  for  the  benefit  of  trade  and  commerce,  that  the 
fruits  of  each  person's  labour  and  industry  should  descend 
to  their  children  and  families.  r 

The  surviTing  But  if  two  joint  merchants  make  B.  their  factor,  and  one 
rteretorof  dies,  leaving  an  executor,  this  executor  and  the  survivor 
partner"^  cannot  join  in  an  action  against  the  factor;  for  though  the 
not  join.  duty  does  not  survive,  yet  the  remedy  does,  and  therefore, 
on  recovery,  he  must  be  accountable  to  the  executor  for 
that.  2 Salk.  444.  Lord  Ray.  340.  • 

At  to  the  join-  Where  there  is  a partnership  demand,  all  the  partners 
fnoction/i"*  8^ould  join  in  the  action,  for  the  contract  and  undertaking 
is  joint ; and  if  one  bring  the  action  only,  the  defendant  may 
take  advantage  of  it  at  the  trial,  and  nonsuit  the  plaintiff, 
for  the  contract  is  not  the  same.  But  in  case  of  a tort,  this 
must  be  pleaded  in  abatement.  2 Sir.  820.  Leg lise  v. 
Champante. 

Where  nOoney  is  owing  to  two  partners,  and  after  the 
death  of  one  it  is  fixed  to  a third  person,  the  surviving  part- 


them. 
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ner  may  maintain  an  action  for  money  had  and  received,  in 
bis  own  right,  and  not  as  survivor.  2 Term  Rep.  47 6.  Smith 
v.  Barrow. 

One  partner  may  maintain  an  action  for  money  had  and 
received  against  the  other,  for  money  received  to  the  sepa- 
rate use  of  the  former,  and  wrongfully  carried  to  the  parti 
nership  account.  2 Term  Rep.  476.  S.  C. 

If  two  are  partners  as  attornies,  &c.  and  one  receive  mo- 
ney to  be  laid  out  on  mortgage,  the  other  is  answerable  for 
the  amount,  though  his  partner  gave  only  his  separate  re- 
ceipt. Coirp.  Rep.  814.  IVillet  v.  Chambers. 

Persons  maybe  partners  in  a particular  concern  or  busi- when  a parti- 
ness,  but  that  notwithstanding,  if  they  do  not  appear  to  the  l>art“,r‘ 
world  as  partners,  it  shall  not  be  sufficient  to  constitute  a 
general  partnership,  and  make  them  liable  in  other  cases 
not  connected  with  such  par'icular  business.  Lord  K.  De 
Berkovi  v.  Smith.  Trin.  Sitt.  1793. 

If  in  point  of  fact,  parties  are  not  partners  in  trade,  yet  if  a * to  rcprt- 
one  so  represents  himself,  and  by  that  means  gets  credit  for  ,e“ta,lU11' 
goods  for  the  other,  both  shall  be  liable.  Ibid. 

Subsequently  admitted  partners,  though  under  an  agree-  Suhorgaentlf 
ment  to  share  the  profit  and  loss,  from  a time  antecedent  to  "‘“'‘tedpart. 
the  contract,  ought  not  to  be  joined.  1 Esp.  Rep.  180.  tojom. 

Where  in  an  action  brought  by  A.  for  goods  sold  and  de-  ifoprnon  «- 
livered,  it  appeared  that  B.,  who  proved  the  delivery  and  va-  “ “',*7 
lue  of  the  goods,  was  the  principal  manager  of  A.'s  trade;  ,iunfi°,n ‘I'® 
and  that  he  received  for  his  services  a certain  salary,  and  be-  not  neccoarjr 
sides  that,  a certain  proportion  per  cent,  on  the  profits  of to  1,lin‘ 
the  plaintiff’s  whole  trade,  and  inclusively  on  the  profits  of 
the  demand  in  question;  it  was  holden  that  A.  might  sue 
alone,  avrd  itwas  not  necessary  that  B.  should  be  joined  with 
the  plaintiff.  2 Taunt.  324.  * 

In  one  case  where  an  action  was  brought  in  the  names  of  Although  a 
two  persons,  with  whom  the  defendants  had  dealt  as  part-  £*thdrawn*hii 
ners,  and  it  appeared,  at  the  time  of  the  contract  there  was  »«»•  from  tbe 

. 1 r firm,  but  rc- 

in  fact  another,  who  had  however  withdrawn  his  name  from  ceivts « part 
the  firm,  but  still  continued  to  receive  part  of  the  profits;  he  mast'be  *’ 
although  it  was  objected  that  the  dormant  partner  ought  to 
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have  been  joined,  Lord  Kenyon,  C.  J.  is  reported  to  have 
refused  to  nonsuit  the  plaintiffs.  2 Exp.  N.  P.  C:  40S. 

An  action  was  brought  by  Mawman.a  bookseller,  against 
the  printer,  for  not  insuring  the  Travels  of  Anacharsis,  and 
it  appeared,  that  several  booksellers,  and  amongst  them 
Evans,  a witness,  had  a share  in  the  work;  but  inasmuch 
as  Evans  had  never  contracted  with  Gillett,  but  Mawman 
was  the  only  ostensible  man,  the  court  held  that  he  was  the 
only  proper  plaintiff,  and  with  good  reason,  for  the  only 
acting  partner  might  owe  much  money  to  the  defendant, 
which  the  defendant  might  set  off;  but  if  the  plaintiff  and 
the  dormant  partner  had  sued,  that  debt  of  the  acting  part- 
ner could  not  be  set  off'.  There  is  a material  distinction  be- 
tween the  case,  where  partners  are  defendants  and  where 
partners  are  plaintiffs;  if  you  can  find  out  a dormant  part- 
ner defendant,  you  may  make  him  pay,  because  he  had  the 
benefit  of  your  work;  but  a person  with  whom  you  have 
no  privity  of  communication  in  your  contract,  snail  not  sue 
you.  Cited  per  Sir  J.  Mansfield,  C.  J.  in  Lloyd  v.  Arch - 
bottle,  2 Taunt.  32S. 

Where  a merchant  carrying  on  trade  on  his  own  separate 
account,  introduces  into  his  firm  the  name  of  a clerk,  who 
did  not  partake  of  the  profits  of  the  business,  but  continued 
to  receive  a fixed  salary.  Lord  Ellen  borough,  C.  J.  held, 
that  in  an  action  on  a bill  of  exchange,  payable  to  the  order 
of  this  firm,  the  clerk  ought  to  have  been  joined  as  plain- 
tiff, for  he  was  to  be  considered  in  all  respects  as  a partner 
as  between  himself  and  the  rest  of  the  world;  that  whei*e 
the  name  of  a real  person  is  introduced  with  his  own  con- 
sent, it  is  immaterial  what  agreement  there  may  be  between 
him  and  those  who  share  the  profit  and  loss;  they  are 
equally  responsible,  and  the  contract  of  one  is  the  contract 
of  all.  2 Campb.  N.  P.  C.  302. 

A debt  due  to  two  partners  may  be  set  off  by  the  survi- 
be  vor>  to  an  act'on  brought  against  himself.  Slipper  v.  Stid- 
Vy  jumvor.  tone,  5 Term  Rep. 493.  The  court  said,  the  defendant  might 
have  declared  against  the  plaintiff  for  this  demand,  and  also 
for  any  sum  due  to  him  separately;  and  cited  Hancock  * 
Haywood,  3 Term  Rep.  483. 


If  the  name  of 

a cW  rk  in  in- 
troduced iuto 
the  firm! 
though  he 
does  uot  par- 
take of  the 
profits,  he 
must  be  join- 
ed. 


A debt  doe  to 
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As  the  executor  and  surviving  partner  cannot  sue  for  the  Executor  md 
debts  due  to  the  partnership,  so  the  executorand  the  surviv- 
ing  partner  cannot  be  jointly  sued,  because  the  first  is  to  be 
charged  de  bonis  testatoris,  and  the  other,  de  bonis  propriis. 

Carth.  170.  2 Lev.  228.  3 Lev.  290.  Furlesc.  Rep.  181. 

It  was  formerly  held,  in  respect  to  actions  broughtagainst  As  to  the  join- 
partners,  that  all  the  partners  should  be  joined,  and  plaintiffs  ^'setiums”"* 
were  often  nonsuited  for  not  naming  all  the  partners  as  de-  aff4m“  ,h*‘n- 
fendants.  This  rule  was  considered  as  oppressive,  inasmuch 
as  it  was  not  possible  for  plaintiffs  in  many  cases,  without  a 
bill  of  discovery,  to  ascertain  the  names  of  all  the  persons 
constituting  the  linn  with  which  they  had  had  dealings. 

On  this  ground  the  rule  was  departed  from  in  the  time  of 
Lord  Mansfield,  and  it  was  then  laid  down,  that  defendants 
should  be  permitted  to  take  advantage  of  this  objection  by  • 
a plea  in  abatement  only. — The  rule  laid  down  by  Lord 
Mansfield  has  been  acted  upon  ever  since,  though  tbe  court 
of  Common  Pieas  have  lately  manifested  a strong  disposition 
to  revert  back  to  the  ancient  rule.  The  liability  of  the  par- 
ties depends  upon  their  being  partners  at  the  time  when  the 
contract  is  made,  (see  Lord  Kenyon’s  opinion  in  Saville  v. 

Robertson,  4 T.  R.  725.)  and  a dormant  partner  cannot  setup 
the  plaintiff’s  ignorance  of  his  being  a partner  to  obviate 
such  liability.  But  in  a case  where  there  was  a stipulation 
between  three  persons  who  appeared  to  the  world  as  part- 
ners, that  one  of  them  should  not  participate  in  the  profit 
and  loss,  and  should  not  be  liable  as  a partner;  it  washolden 
that  he  was  not  liable  as  such,  to  persons  who  had  notice 
of  this  stipulation.  1 Campb.  N.  P.  C.  404.  n. 

But  upon  a joint  bond,  the  action  cannot  be  brought  Upon  • joint 
against  one  of  the  obligors  only,  for  the  joint  contract  ap-  paPtic™* 
pears  on  the  face  of  the  declaration;  Hornet  v.  Moor,  cited  jj™t1“de'l€feB" 
in  5 Durr.  2614.,  and  judgment  arrested. 

If  there  be  two  partuers,  and  one  buys  goods  for  both,  Anactioumar 
and  the  other  dietb,  the  survivor  may  be  charged  by  inde-  , 

bitatus  assumpsit  generally,  without  taking  notice  of  the  “^without1*' 
partnership,  or  that  the  other  is  dead,  and  he  survived,  noticing  tb* 
Com*.  383.  ^ ...  ,.s  , - • . - . • *""«**■ 
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When  a part-  In  an  action  for  work-  done  against  one  partner,  who 
not  joined  it  a pleads  in  abatement  that  lie  was  joint  owner  of  the  ship  with 
wiw«m«*nt  others  named,  who  ought  to  have  beeusued,  and  plaintiff  re- 
plies, that  he  had  undertaken  solely  to  pay  part;  the  plain-' 
tiff  proved  defendant’s  order  and  promise  to  pay,  and  the 
defence  was,  thatthe  work  had  been  ordered  by  one  W.,  the- 
master  oj'  the  ship,  who  was  also  a part  owner,  and  in  court 
ready  to  prove  it.  The  court  ruled,  that  if  defendant  would 
rtlrase  him,  he  wasa  competent  witness.  Yvungv.  Bairner, 

E.  T.  34  Geo.  3.  5 

When  notice  It  is  incumbent  on  persons  dissolving  partnership,  to  send’’' 
in  the  Gurtte  notice  of such  dissolution  toall  the  persons  with  whom  they 
ent'0t  ,ufficl"  *,ave  any  dealings  in  partnership,  the  Gazette  of  itself  is  ■ 

not  sufficient  notice  of  such  dissolution.  Peake's  N.  P.  C. ' 
154.  ib.  42.  ; r t 

when  notice  It  seems,  however,  that  in  respect  of  persons  who  bad  not  ’ 
ii'zuffident.'1' any  previous  dealings  with  the  partnership,  an  advertise-  * 

, inent  in  the  Gazette  would  be  sufficient  notice  of  thedisso-1' 
lution,  so  as  to  prevent  such  persons  from  recovering  against 
, the  parties  who  constituted  the  firm  originally,  upon  a ae-r? 
curity  given  by  one  of  the  parties  in  the  name  of  the  firm  af- 
ter such  notice  of  dissolution.  1 ,Esp.  Rep.  37 1 . . ••  ’ rt 

A pcrion  who  A person  who  suffers  his  name  to  be  used  in  a firm,  al-  ( 
name  to  be  though  he  thereby  makes  himself  a partner  to  the  world,'. 
huMiM*  orm’  yet>  *n  he  '*  not  so,  nor  has  any  share  in  ,the  profits, 
proAts,  may  may  be  a witness  in  an  action  brought  by  tbe  other  parties 
in  au  action  in  the  firm  for  goods  sold  and  delivered.  8 Esp.  Rep. 

brought 


agaiust  the 
other  parties. 


60S. 


- ■ For  anti  against  Executors,  ij  c. 

For  an  ex  ecu-  f Commence  the  declaration  in  the  K.  B.,  as  ante,  p.6S,  ih 

done  and  mate-  C.  P.f  as  ante,  p.  .66,  or*  in  the  Exchequer,  as  ante,  p.  If  Of ) 
the'iesutur^  For  that  .whereas  the  said  E.  F,  heretofore,  to  wit,  on  the*- 

goods  sold  and 
delivered,  mo- 
ney lent,  paid, 
had,  and  re- 
ceived, &C. 


t 

t 

dayof  - ,iutlieyear  of  our  Lord  1813,  to  wit,  at  West-  1 

. , ' •e.sord;:. 

•/.•c  • 


•Any  day  in  the  life- time  of  the  testator. 
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minster,  in  the  county  of  Middlesex,  was  indebted  to  the 
, **,d  C-  D > in  h'9  life-time,  in  the  sum  of  {.  |awfu| 

money  of  Great  Britain,  for  the  work  and  labour,  care  and  di- 
bgence,  of  the  said  C.  D.,  by  the  said  C.  D.  before  that  time 
done,  performed,  and  bestowed,  in  and  about  the  business 
of  tlie  said  F„  F„  and  for  the  said  E.  F.,  and  at  his  special 
instance  and  request;  and  for  divers  materials,  and  other 
necessary  things,  before  that  time  found,  provided  used 
and  applied,  in  and  about  the  said  work  and  labour,  by  the 
•n,d  C.  D for  the  said  E.  F.,  and -at  his  like  special 
instance  and  request;  and  being  so  indebted,  he  the  said 
L.  K,  in  consideration  thereof,  afterwards,  and  in  the  life. 

r °f/he  ° t0  wit’  on  the  *«<ne  day  and  year 
aforesaid  at  Westminster  aforesaid,  in  the  county  afore- 
Mid,  undertook  and  then  and  there  faithfully  promised  the 

22  R p"  ° Pff  kh,m  thp  sa,d  8Um  of  m°ney,  w!,en  he  the 
said  E.  F.  should  be  thereunto  afterwards  requested  And 

whereas  also  afterwards,  and  in  the  life-time  of  the  said  0 
C'D-  to  wit,  on  the  same  day  and  year  aforesaid,  at  West 

ZTtT  in,thc  COun*y  afore9aid.  m consideration 

that  the  sai  C D b,s  life- time, at  the  like  special  instance 

and  request  of  the  sa,d  E.  F,  had  before  that  time  done 
performed,  and  bestowed,  other  his  work  and  labour  earn 
and  dihgence,  in  and  about  other  the  business  of  tim  said 
E.  F., and  for  the  sa.d  E.  F.;  and  had  also  found,  provided 
used,  and  applied,  divers  other  materials,  and  other  neces- 
sary thing,  and  about  the  said  work  and  labour,  at  the 
ike  special  instance  and  request  of  the  said  E.  F.  he  the 
said  E F.  undertook,  and  then  and  there  faithfully  pro- 
m.sed  the  said  C.  D.  in  his  life-time,  to  pay  him  so  much 
money  a.  he  therefore  reasonably  deserved  to  have  of  the 

2t  W " the  88id  R F-  8hould  * toertunto  af- 
terward, requested.  And  the  said  A.  B.,  executor  ns  afore- 

M.d  avers,  that  the  said  C.  D.  in  his  life-time  tlmrefore  rea- 
sonably deserved  to  have  of  the  sard  E.  F.  the  further  sun, 

aforesaid  \ 1 lawful  money>  wit,  at  Westminster 
aformul  the  county  aforesaid,  whereof  the.said  E.  F. 

f nvards,  and  in  the  llfe-tnne  of  the  said  CD.,  to  wit,  on 
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the  same  day  and  year  aforesaid,  there  had  notice.  And 
whereas  also  the  said  E.  F.  afterwards,  and  in  the  life-time 
of  the  said  C.  D.,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  was  in- 
debted to  the  said  C.  D.,  in  his  life-tiiue,  in  the  further  sum 
of  l.  of  like  lawlul  money,  for  the  work  and  labour, 

care  and  diligence  of  the  said  C.  D.,  by  the  said  C.  D.  in  his 
life-time  before  that  time  done,  performed,  and  lu-stowed, 
in  and  about  other  the  business  of  the  said  E.  F.,  and  tor  the 
said  E.  F.,  and  at  bis  like  special  instance  and  n quest;  and 
being  so  indebted,  be  the  said  E.  F.,  in  kousnit  ration  there- 
of, afterwards,  and  in  the  life-time  of  the  said  C.  D.,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  C.  D.,  to  pay  him  ihe  said 
last-mentioned  sum  of  money,  when  he  the  said  £.  F.  should 
be  thereunto  afterwards  requested.  And  whereas  also  af- 
terwards, and  in  the  life-time  of  the  said  C.  D.,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  in  consideration  that  the  said  C.  D., 
in  his  life-time,  at  the  like  request  of  the  said  E.  F.,  had 
before  that  time  done,  performed,  and  bestowed,  other 
his  work  and  labour,  care  and  diligence,  in  and  about  other 
the  business  of  the  said  E.  F.,  and  for  the  said  E.  F.,  he 
the  said  E.  F.  undertook,  and  then  and  there  faithfully 
promised  the  said  C.  D.,  to  pay  him  so  much  money  as 
he  therefore  reasonably  deserved  to  have,  when  he  the  said 
E.  F.  should  be  thereunto  afterwards  requested.  And  the 
said  A.  B.,  executor  as  aforesaid,  avers,  that  the  said  C.  D., 
in  his  life-time,  therefore  reasonably  deserved  to  have  of  the 
said  E.  F.  the  further  sum  of  /.  of  like  lawful  money, 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
whereof  the  said  E.  F.  afterwards,  and  in  the  life-time  of 
the  siml  C.  D.,  to  wit,  on  the  same  day  and  year  aforesaid, 
there  had  notice.  And  whereas  also  the  said  E.  F.  after- 
wards, and  in  the  life-time  of  the  said  C.  D.,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  was  indebted  to  tbe  said  C.  D.,  in 
his  life-time,  in  the  further  sum  of  /.  of  like  lawful 
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money,  for  divers  goods,  wares,  and  merchandises,  by  the 
said  C.  D.  before  that  time  sold  and  delivered  to  the  said 
E.  F.,  and  at  his  like  special  instance  and  request;  and  being 
so  indebted,  he  the  said  E.  F.,  in  consideration  thereof,  af- 
terwards, to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  C.  D., 
to  pay  him  the  said  last-mentioned  sum  of  money,  when 
he  the  said  E.  F.  should  be  thereunto  afterwards  requested. 

And  whereas  also  afterwards,  and  in  the  life-time  of  the  Quantum »»■ 
said  E.  F.,  to  wit,  on  the  same  day  and  year  aforesaid,  at  ,ker,°*- 
Westminster  aforesaid,  in  the  county  aforesaid,  in  consi- 
deration that  the  said  C.  D.,  at  the  like  special  instance 
and  request  of  the  said  E.  F.,  had  before  that  time  sold 
and  delivered  to  the  said  E.  F.  divers  other  goods,  wares, 
and  merchandises,  he  the  said  E.  F.  undertook,  and  then 
and  there  faithfully  promised  the  said  C.  D.  in  his  life- 
time, to  pay  him  so  much  money  as  he  therefore  reasonably 
deserved  to  have,  when  he  the  said  E.  F.  should  be  there- 
unto afterwards  requested.  And  the  said  A.  B.,  executor 
as  aforesaid,  avers,  that  the  said  C.  D.,  in  his  life-time,  there- 
fore reasonably  deserved  to  have  of  the  said  E.  F.  the  fur- 
ther sum  of  /.  of  like  lawful  money,  to  wit,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  whereof  the  said  E.  F. 
afterwards,  and  in  the  life-time  of  the  said  C.  D.,  to  wit,  on 
the  same  day  and  year  aforesaid,  there  had  notice.  And  indeMtmtm 
whereas  also  the  said  E.  F.  afterwards,  and  in  the  life-time 
of  the  said  C.  D.,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  was 
indebted  to  the  said  C.  D.  in  the  further  sum  of  l.  of 


like  lawful  money,  for  money  by  the  said  C.  D.  before  that 
time  laid  out,  expended,  and  paid,  for  the  said  C.  D.,  and  at 
his  like  special  instance  and  request;  and  being  so  indebted, 
he  the  said  E.  F.  undertook,  and  then  and  there  faithfully 
promised  the  said  C.  D.  in  his  life-time,  to  pay  him  the  said 
fcum  of  money  last-mentioned,  when  he  the  said  E.  F.  should 


be  thereunto  afterwards  requested.  And  whereas  also  the  lndcbitatn^ 
said  E.  F.  afterwards,  and  in  the  life-time  of  the  said  C.  D.,  montr  i«m. 
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to  wit,  on  the  same  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  was  indebted  to  the 
said  C.  I),  in  the  further  sum  of  /.  of  like  law- 

ful money,  for  money  by  the  said  C.  D.  before  that 
time  lent  and  advanced  to  the  said  C.  D.,  at  bis  like  spe- 
’ cial  instance  and  request;  and  being  so  indebted,  he  the 
1 said  E.  F.,  in  consideration  thereof,  afterwards,  and  in  the 
life-time  of  the  said  C.  D.,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  C D.,  to  pay  him  the  said  sum  of  money  last- 
mentioned,  when  he  the  said  E.  F.  should  be  thereunto 
Money  had  afterwards  requested.  And  whereas  also  the  said  E.  F.  af- 
»oJ  received.  terwan]g>  an(j  jn  the  life-time  of  the  said  C.  D.,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  was  indebted  to  the  said  C.  D.  in 
the  further  sum  of  /.  of  like  lawful  money,  for  money 
by  the  said  K.  F.  before  that  time  had  and  received  to  the 
use  of  the  said  C.  D.:  and  being  so  indebted,  he  the  said 
E.  F.,  in  consideration  thereof,  afterwards,  and  in  the  life- 
time of  the  said  C.  D.,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said 
C.  D.,  in  his  life-time,  to  pay  him  the  said  last- mentioned 
sum  of  money,  when  he  the  said  E.  F.  should  be  thereunto 
Account  >t»-  afterwards  requested.  And  whereas  also  the  said  E.F.af- 
terwards,  and  in  the  life-time  of  the  said  C.  D.,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  accounted  with  the  said  C.  D.  of 
antf  concerning  divers  other  sums  of  money,  from  the  said 
E.  F.  to  the  said  C.  D.  before  that  time  due  and  owing,  and 
then  in  arrear  and  unpaid ; and  upon  that  account  the  said 
E.  F,  was  then  and  there  found  to  be  in  arrear,  and  indebted 
to  the  said  C.  D.  in  the  further  sum  of  l.  of  like  law- 

ful money ; and  being  so  found  in  arrear  and  indebted,  he  tbe 
said  E.  F.,  in  consideration  thereof,  afterwards,  and  in  the 
life-time  of  the  said  C.  D.,  to  wit,  on  the  same  day  and  year 
• aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the 
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said  C.  D.  in  his  life-time,  to  pay  him  the  said  last-men- 
tioned sum  of  money,  when  he  the  said  E.  F.  should  be 
thereunto  afterwards  requested.  (Add  breach  and  profert, 
as  ante,  p.  (jtJ.) 

C Commence  the  declaration  in  K.  B.,  as  ante,  p.  73,  or  in  Bysorwcu- 
thc  C.P.,  as  ante,  p.  74. J , */  MEt. 

For  tiiat  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  hin* in  ‘’"l* 

, . . r . . capacity,  for 

day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at  so®.!.  *>iJ, 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to  n't'ma- 
t lie  said  E.  F.^inliis  life-time,  in  the  sum  of  / 0fteriai»  founJ, 

lawful  money  of  Great' Britain,  for  divers  ^oods,  wares,  count*, 
and  merchandises  of  the  said  E.  F.,  by  him  the  said  E.  F. 
before  that  time  soid  and  delivered  to  the  said  C.  D.,  and  at 
his,  special  instance  and  request;  and  being  so  indebted,  he 
the  said  ■ C.  D.,  in  consideration  thereof,  afterwards,  and 
; after  the  death  of  the  said  E.  F.,  to  wit,  on  the  day  aforesaid, 
in  the  year  aforesaid,  at  Westminster  aforesaid,  in  the 
r county  aforesaid,  undertook  and  then  and  there  faithfully 
promised  the  said  A.  B.,  executor  as  aforesaid,  to  pay  him 
the  said  sum  of  ir.oucy,  whenever  afterwards  he  the  said 
iC.  D.  should  be  thereunto  requested.  And  whereas  also  QimbIvk ««. 
...afterwards,  and  in  the  life-time  of  the  said  E.  F.  deceased, 
to  wit.  on  the  same  day  and  year  first  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  in  considera- 
tion that  the  said  E.  F.,  at  the  like  special  instance  and  re- 
quest of  the  said  C.  D.,  had  before  that  time  sold  and  de- 
livered to  him  the  said  C.  D.  divers  other  goods,  wares, 
and  merchandise's  of „him  the  said  E.  F.,  he  tire  said  C.  D. 
j undertook,  and  then  and  there  faithfully  promised  the  said 
! A.  B.,  as  executor  as  aforesaid,  to  pay  him  so  much  money' 

(J  as  the  last-mentioned  goods,  wares,  and  merchandises,  at 
the  time  of  the  sale  and  delivery  thereof,  were  reasonably 
. worth,  whenever  afterwards  he  the  said  C.  D.  should  be 
thereunto  requested.  And  the  said  A.  B.,  as  executor  as 
.^aforesaid,  avers,  that  the  goods,  wares,  and  merchandises 
,,  last-mentioned,  at  the  time  of  the  sale  and  delivery  thereof, 
were  reasonably  worth  the  further  sum  of  _<■  , /.  oflikelaw* 


«.i  * 


• Any  day  before  the  teatalor'a  death. 
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ful  money,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit,  on  the 
said  day  of  *,  in  the  year  aforesaid,  there  had  no- 
ind'hitatui  tice  And  whereas  also  the  said  C.  D.  afierwafds,  and  in 
woriTandt!^  ^le  life-time  of  the  said  E.  F.  deceased,  to  wit,  on  the  same 
bour  done  sod  day  and  year  first  aforesaid,  at  Westminster  aforesaid,  in 
fouud.  the  county  aforesaid,  was  indebted  \o  the  said  E.  F.  in  the 
further  sum  of  /.  of  lawful  money  of  Great  Britain, 

for  the  work  and  labour,  care  and  diligence,  of  the  said 
E.  F.,  by  him  the  said  E.  F.  before  that  time  done,  per- 
formed, and  bestowed  in  and  about  the  business  of  the  said 
C.  D.,  and  for  the  said  C.  D.,  and  at  his  special  instance 
and  request;  and  also  for  divers  materials,  and  other  neces- 
sary things,  by  the  said  E.  F.  before  that  time  found  and 
provided,  and  used  and  applied  in  and  about  that  work  and 
labour,  for  the  said  C.  D.,  and  at  his  special  instance  and' 
request;  and  being  so  indebted,  he  the  said  C.  D.,  in  consi- 
deration thereof,  afterwards,  and  after  the  death  of  the  said 
E.  F.,  to  wit,  on  the  said  day  of  , in  the  year 

aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.,  as  executor  as  aforesaid,  to  pay  him  the  said  sum  of 
money  last  mentioned,  whenever  afterwards  he  the  said 
Quanmmmmii  C.  D.  should  be  thereunto  requested.  And  whereas  also 
the  said  C.  D.  afterwards,  and  in  the  life-time  of  the  said 
E.  F.  deceased,  to  wit,  on  the  same  day  and  year  first  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  in 
consideration  that  the  said  E.  F.  had  before  that  time  done, 
performed,  and  bestowed  other  his  work  and  labour,  care 
and  diligence,  in  and  about  other  the  business  of  and  for 
the  said  C.  D.;  and  had  also,  at  the  like  instance  and  re- 
quest of  the  said  C.  D.,  before  that  time  found  and  provided 
divers  other  materials  and  necessary  things,  used  and  ap- 
plied the  same  in  and  about  the  said  last-mentioned  work 
and  labour,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.,  executor  as  aforesaid,  to 
pay  him  so  much  money  as  he  therefore  reasonably  deserved 


thereon. 


Ov 


* Anj  daj  after  the  testator’s  death. 
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to  have  of  the  said  C.  D.,  whenever  afterwards  he  the  said 
C.  D.  should  be  thereunto  requested.  And  the  said  A.  B., 
executor  as  aforesaid,  avers,  that  he  therefore  reasonably 
deserved  to  have  of  the  said  C.  D.  the  further  sum  of 
l.  of  like  lawful  money,  to  wit,  at  Westminster  afore- 
said, in  the  county  aforesaid,  whereof  the  said  C.  D.  after- 
wards, and  after  the  death  of  the  said  E.  F.,  to  wit,  on  the 
said  day  of  *,  in  the  year  aforesaid,  there  had  notice. 

And  whereas  also  the  said  C.  D.  afterwards,  and  in  the  life-  Money  lent 
time  of  the  said  E.  F.,  deceased,  to  wit,  on  Lhe  same  day  and  ' 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  was  indebted  to  the  said  E.  F.  in  the  further  sum 
of  /.  of  like  lawful  money,  torso  much  money  by  the 

said  E.  F.  before  that  time  lent  and  advanced  to  the  said 
C.  D.,  and  at  his  iikespecial  instance  and  request;  and  being 
»o  indebted,  he  the  said  C.  L).,  in  consideration  thereof 
afterwards,  and  after  the  dtath  of  the  said  E.  F.,  to  wit,  on 
the  said  day  , in  the  year  aforesaid,  at  Westmin- 

ster aforesaid,  in  the  county  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  A.  B.  as  executor  as 
aforesaid,  to  pay  him  the  said  sum  of  money  1 st-mentioned, 
whenever  afterwards  lie  the  said  C.  D.  should  be  thereunto 
requested.  And  whereas  also  the  said  C.  D.  afterwards,  and  Monty  p»id 
in  tiie  life-time  of  the  said  E.  F.  deceased,  to  wit,  on  the  1 
same  day  and  year  first  aforesaid,  at  Westminster  aforesaid 
in  the  county  aforesaid,  was  indebted  to  the  said  E.  F.  in 
the  further  sum  of  l.  of  like  lawful  money,  for  so 

much  money  by  the  said  E.  F.  before  that  time  paid,  laid 
out,  and  expended,  to  and  for  the  use  of  the  said  C.  D.,  and 
at  his  like  special  instance  and  request;  and  .being  so  in- 
debted, he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, and  after  the  death  of  the  said  E.‘F.,  to  wit,  on  the 
said  day  of  *,  in  the  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  as  executor  as  afore- 
said, to  pay  him  the  said  sum  of  money  last-mentioned, 
whenever  he  the  said  C.  D should  be  thereunto  afterwards 

* Any  day  after  the  teitator'a  death. 
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requested.  And  whereas  also  the  said  C.  D.  afterwards,  and 
in  the  life-time  of  the  said  E.  F.  deceased,  to  wit,  on  the 
same  day  andyear  fust  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  was  indebted  to  the  said  E.  F.  in 
the  further.sum  of  /.  of  like  lawful  money,  for  so 

much  money  by  the  said  C.  D,  before  that  time  had  and  re- 
ceived, to  and  for  the  use  of  the  said  E.  F. ; and  being  so  in- 
debted, he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, and  after  the  death  of  the  said  E.  F.,  to  wit,  on  the 
said  day  of  •,  in  the  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  -and  then  and 
there  ijutbfully  promised  the  said  ,A.  B.,  as  executor  as 
aforesaid,  tp  pay  him  the  said  sumofmoney  last-mentioned, 
whenever  afterwards  be  the  said  C,  D.  should  be  thereunto 
requested.  And  whereas  also  the  said  C.  D.  afterwards, 
and  after  the  death  of  the  said  E,  F.,  to,  wit,  on  the  same 
day  apt!  year  last  aforesaid,  at  Westminster-aforesaid,  in  the 
county  aforesaid,  accounted  with  the  said  A.  B.  as  executor 
as  aforesaid,  of  and  concerning  divers  other  sums  of  money, 
from  the  said  C D.  to  the  said  A.  B.,  as  executor  as  afore? 
said,  before  that  time  due  and  owing,  and  then  in  arrear  and 
unpaid ; and  upon  that  account  the  said  C.  D.  was  then  and 
there  found  to  be  in  arrear  and  indebted  to  the  said  A.  B.  as 
executor  as  aforesaid,  in  the  further  sum  of  /,  of 

like  lawful  money;  aud  being  so  found  in  arrear  and  indebt- 
ed, he  the  said  C.  D.,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.*as  exe- 
cutor as  aforesaid,  to  pay  him  the  said  sum  of  money 
Jast-mentioned  whenever,  afterwards  he  the  said  C.  D. 
should  he  thereuutp  requested.  , (Add  breach  and  profert, 
as  ante,  p.  73.) 

( Commence  the  declaration  in  K.  B.,  as  ante,  p.  68,  or  in 
C.'P^  as  ante,  p.  69. ) . ; 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on 
the  t day  of  , , in  the  year  of  . vour  Eoid 

* Any  day  after  tbe  testator'adeath.  .1  1 ;- 

t Any  day  before  the  tealator'a  death.  . , ,|A  , 
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1813,  to  wit,  at  Westminster,  in  the  county  of  Middle- 
sex, was  indebted  to  the  said  E.  F.  in  his  life-time,  in  the 
sum  of  l.  of  lawful  money  of  Great  Britain,  for  mo- 
ney by  the  said  E..  F.,  in  his  life-time,  before  that  time  laid 
out,  expended,  and  paid  for  the  said  C.  D.,  and  at  his  special 
instance  and  request,  and  for  other  money  by  the  said  E.  F., 
in  his  life-time,  before  that  time  lent  and  adavnced  to  the 
said  C.  D.,  at  his  like  instance  and  request;  and  being  so  in- 
debted, he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, and  in  the  life-time  of  the  said  E.  F.,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook  and  then  and  there  faith- 
fully promised  the  said  E.  F.,  to  pay  him  the  said  sum  of 
money,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested.  (Add  account  stated,  as  ante,  p.  308,  and 
breach  and  profert,  as  ante.  p.  68.) 

If  the  executor  of  the  executor  have  any  goods  or  chattels, 
in  his  hands,  which-  did  belong  to  the  first  testator,  the  exe- 
cutor of  the  same  testator  surviving,  may  have  an  action 
against  the  executoT  of  the  executor  for  the  sanie,  for  the 
power  of  the  executor  who  died  first  was  determined  by 
his  death,  the  other  then  surviving.  Sutin.  324. 

( Commence  the  declaration  in  K.  B.,  as  ante,p.  65,  C.  P.,  By  >n  «««- 
as  ante,  p.  66,  or  Exchequer,  as  ante,  p.  11 0.J  i°rtrent?U*r 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  where 

lator  died  tia 

* day  of  , in  the  year  of  our  Lord  181 3,  to  wit,  at  the  midair  of 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to  ,kc  ‘ll,*r,er’ 
the  said  A.  B.,  as  executor  as  aforesaid,  in  the  sum  of 
l.  of  lawful  money  of  Great  Britain,  for  the  use  and 
occupation  of  divers,  to  wit,  two  leasehold  stables,  with  the 
appurtenances,  by  him  the  said  C.  D.,  aud  at  his  special 
instance  and  request,  and  by  the  sufferance  and  permis- 
sion of  the  said  E.  F.,  in  his  life-time,  and  the  said  A.  B. 
executor  as  aforesaid,  since  the  death  of  the  said  E.  F.,  for 
a long  time,  to  wit,  for  the  space  of  one  quarter  of  a year 
before  then  elapsed,  had,  held,  used,  occupied,  possessed, 
and  enjoyed  ; and  being  so  indebted,  he  the  said  C.  D.,  in 
consideration  thereof,  afterwards,  and  after  the  death  of  the 
* Any  day  before  tejtalor'i  death.  '*  < 
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said  IS.  F.,  to  wit,  on  the  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  as  exe- 
cutor as  aforesaid,  to  pay  him  the  said  sum  of  money, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  whereas  also  afterwards,  and  in  the 
life-time  of  the  said  E.  F.,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, in  consideration  that  the  said  E.  F.  and  the  said 
A.  B.,  as  executor  as  tuoresaid,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.,  had  before  that 
time  suffered  and  permitted  the  said  C.  D.  to  have,  hold, 
use,  occupy,  possess,  and  enjoy,  divers,  to  wit,  two  other 
leasehold  stables,  with  the  appurtenances,  and  that  the 
said  C.  D.,  according  to  the  said  last-mentioned  suffer- 
ance and  permission,  had,  held,  used,  occupied,  pos- 
sessed, and  enjoyed  the  same,  for  a long  time,  to  wit,  for  the 
space  of  one  quarter  of  a year,  before  then  elapsed,  he  the 
said  C.  D.  undertook,  and  then  and  there  faithfully  promised 
the  said  E.  F.  in  his  life-time  and  the  said  A.  B.  as  execu- 
tor as  aforesaid,  since  the  death  of  the  said  E.  F.,  to  pay  him 
so  much  money  as  be  therefore  reasonably  deserved  to  have 
of  (he  said  C,  D.,  when  he  the  said  C.  D.  should  be  there- 
unto afterwards  requested.  And  the  said  A.  B.  executor  as 
aforesaid  avers,  that  he  therefore  reasonably  deserved  to  have 
of  the  said  C.  D.  the  further  sum  of  L of  like  lawful 

money,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  there  had  notice.  (Add  money 
had  and  received,  account  stated,  as  ante,  p.  308,  and  breach 
and  prolert,  as  ante,  p.  66.) 

No  action  lay  for  executors  at  common  law,  but  such  as 
had  their  commencement  by  contract,  as  debt,  covenant,  and 
the  like;  but  not  of  account;  for  that  was  given  by  therle*. 
West.  2. 13  Ed.  1.  c.  23.  So  likewise  no  actions  lay  against 
executors  at  common  law,  upon  the  simple  contract  of  the  . 
testator.  2 Roll.  Rep.  301.  The  stat.  4 Ed.  3-  c.  7.  gave 
an  action  to  the  executor  for  the  goods  of  the  deceased 
being  taken  away ; before  this  statute,  the  executor  could 
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not  have  this  action,  but  if  the  goods  were  not  consumed 
he  might  replevy  them.  IV.  Jones,  173.  2 Inst.  404. 

An  executor  derives  all  his  authority  from  the  testator 
himself;  and  is  executor  without  any  thing  more;  he  has 
the  power  of  disposing  of  the  estate  of  the  testator,  of  re- 
leasing a debt  due  to  the  testator,  and  the  like.  True  it  is, 
before  an  action  brought,  a probate  is  necessary;  but  that  is 
only  requisite  to  ascertain  the  court,  that  the  plaintiff  is  exe- 
cutor, and  has  aright  to  bring  his  action;  not  to  give  the 
plaintiff  any  title  or  interest  to  the  estate  of  the  testator: 
the  rightful  executor  has  not  only  a trust  or  authority  to  ad- 
minister the  goods  of  the  testator,  but  also  an  interest  an- 
nexed to  the  trust;  and  therefore  the  property  of  all  the 
goods,  after  administration,  is  completely  vested  in  him. 
Com.  150.  Trevor,  C.  J. 

If  an  action  be  brought  by  executors,  all  should  join. 
4 Term  Rep.  565.  per  Buller,  J.  even  though  some  renounce 
before  the  ordinary.  11  Finer.  355,  372.  1 Salk.  3. 

7 Mod.  39. 


The  authority 
of  an  executor 
is  derived 
from  the 
will,  and  not 
by  the  pro- 
bate. 


If  exeentoni 
bring:  actions, 
ail  mutt  be 
joined. 


As  an  executor  stands  in  the  place  of  his  testator,  and  re-  An  exccntnr 
presents  him,  as  to  all  his  personal  contracts,  he  therefore 
may  regularly  maintain  any  action  in  his  right,  which  he 
himself  might.  Roll.  Abr.  912.  Cro.  Elis.  377 • 

The  executor  before  probate  may  maintain  an  action,  but  wi,cn»n  «te- 
cannot  declare ; for  without  producing  the  letters  testamen-  briDg  ac*Ln«. 
tary,  he  cannot  assert  his  right  in  court.  Salk.  302.  Roll. 

Abr.  917.  9 Co.  38.  He  has  all  the  title  and  interest  by 
the  will,  and  not  by  the  probate.  Ibid. 

If  a man  devise  land  by  force  of  the  stat.  H.  8.  of  wills,  or  The  probate  i* 
by  custom,  the  probate  of  the  will,  in  the  spiritual  court,  J* 
cannot  be  given  in  evidence;  for  all  the  proceedings,  as  far 
as  relate  to  lands,  are  coram  nonjudice,  for  they  have  no  < 
power  to  authenticate  any  such  devise,  and  therefore  a copy 
produced  under  this  seal,  is  no  certain  evidence  of  a true 
copy.  I Roll.  Abr.  678.  Ld.  Ray.  744. 

But  the  probate  of  a will  is  good  evidence  as  to  tbe  per-  B«t  it  is  irood 
sonal  estate,  because  they  have  the  custody  of  all  wills  that  penoueity. 
concern  the  personal  estate,  and  they  are  the  records  of  that 
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Copy  ofll* 


court;  and  therefore  a copy  of  them,  under  the  seal  of  that 
court,  must  be  good  evidence.  Hull.  Nisi  Pri.  242.  Str. 
671,  Ld.  Ray.  262 : where  Holt,  C.  J.  said,  the  judge  of  the 
spiritual  court  is  the  only  proper  judge  to  determine  the 
validity  of  willB,  for  things  personal,  and  therefore  the  pro- 
bate is  undeniable  evidence  to  the  jury. 

It  was  also  held  by  Holt,  that  the  copy  of  the  probate  of 
evidwce.,,h"1  a w'"  >8  good  evidence  where  the  will  itself  is  of  chattels, 
for  there  the  probate  is  an  original  taken  by  authority, 

, and  of  a public  nature  • otherwise  where  the  will  isof  things 

in  the  realty,  because  in  .such  case,  the  ecclesiastical  courts 
have  no  authority  to  take  probates,  therefore  such  probate 
v is  but  a copy,  and  the  copy  of  it  no  more  than  the  copy  of  a 
. copy.  S Salk.  154.  For  the  .copy  of  au  original  is  evidence, 
wherever  the  original  is  evidence,  if  proved  a true  copy,  but 
the  copy  of  a probate,  of  a will  of  lauds,  is  uo  evidence,  be- 
cause the  probate,  in  such  case,  is  not  an  original  taken  by 
authority,  and  therefore  is  only  a copy  of  a copy.  Comb.‘33~. 

The  interest  vested  in  the  executor  by  the  will  of  the  de- 
ceased, may  be  continued  and  kept  alive  by  the  will  of  the 
• < ■ u same  executor ; so  that  the  executor  of  A.’s  executor  is  to 
all  intents  and  purposes  the  executor  and  representative  of 
EnMutowof  A- himself.  1 Leon.  275.  The  Stat.  25  F.d.  3.,  stat.  5.  c.  5, 
baTe'sctions'5^  enacts,  that  executors  of  executors  shall  have  actions  of 
debts,  fitc.  in  the  same  manner  as  the  first  testator  should 

*»•  • • . i 

have  had,  if  he  were  in  life;  and  the  same  executors  of  exe- 
cutors shall  answer  to  others  of  as  much  as  they  have  re- 
covered of  the  goods  of  the  first  testators,  as  the  firstexecu- 
tors  should  do,  if  they  were  in  full  life.  But  the  executor 
of  A.’s  administrator,  or  the  administrator  of  A.’s  executor, 
is  not  the  representative  of  A.  Bro,  7*  title  Adm.  For  the 
power  of  an  . executor  is  founded,  upon  the  special  confi- 
denceand  actual  appointrnent.of  the  deceased;  and  .such 
. executor  is  therefore  allowed  to  transmit  that  power  to  ano- 
ther, in  whom  he  has  equal  confidence,;  but.  the  adminis- 
trator of  A.  is  merely  the  o^eft  o£r  tlijC  ordinary,  prescribed 
to  him  by  act  of  parliament,  in  whom  the  .deceased  has  re- 
■ posed  no  trust  at  all ; and  thejrefore  on  the  .jkath  of  that 


Swin  39*. 
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officer,  it  results  back  to  the  ordinary  to  appoint  another. 

Sty.  295. 

There  were  two  executors,  one  proved  the  will,  the  other  Twoexecu- 
refused  before  the  ordinary,  who  granted  a Imuiistration  to 
the  other;  who  made  his  executor,  and  died:  and  that  exe-  t«tb« 

oth.  r,  he  whu 

cutor  alone  brought  debt,  for  a debt  due  to  the  first  testator,  refur.  died, 
and  adjudged  that  the  action  did  lie;  for  though  he  who  he 

refused  might  administer  at  any  time,  yet  it  must  be  in  the  *ho 

. ° J J pro  Ted  may 

life-time  of  his  companion,  and  he  being  dead,  that  election  bare  dtbt. 
is  gone.  Dy.  100. 

The  common  lawyers  held,  that  if  one  executor  refuseth  ifonecxeei- 

before  the  ordinary,  and  the  rest  prove  the  will,  vet,  at  an^therM! 

common  law,  be  who  refused  may  at  any  time  come  in  and 

administer;  and  though  he  never  acted  whilst  his  compa-  ingmay»t»ny 

time  come  in 

nions  were  living,  yet  after  his  death  he  shall  be  preferred  by  th<  com- 
before  any  other  executor,  made  by  a co-executor;  although  mon  law' 
the  civilians  held  that,  by  their  law,  the  renunciation  was 
peremptory.  I Salk.  311.  House  v.  Lord  Petre,  before 
the  delegates. 

As  a wife  named  or  appointed  in  a will,  may  not  be  com-  Wife  n«d  not 
,,  , . - . 4.  , pro  re  will, 

pelled  unto  the  execution  thereof,  without  her  own  and  her  without  the 
husband’s  consent;  So  neither  sball  she  assume  or  accept  ^un"tba“d‘C8°" 
such  executorship,  without  her  husband’s  consent  and  ap- 
probation, because  it  is  in  his  power  to  oppose  and  hinder  ’ 
it.  Off.  Ex.  c.  17.  This  is  true  doctrine  at  the  common 
law.  9 //.  7. 15.  But  if  she  prove  the  will,  she  may  make  But  if  slip 
a will  and  executor,  without  her  husband’s  consent. 

Abr.  20.  Perk.  c.  8.  p.  97. 

If  once  the  wife  administer,  though  without  the  hus- 
band’s privity  and  assent,  and  though  no  will  proved,  this 
will  go  far  to  exclude  them  both  for  ever  after  from  plead- 
ing, that  she  Was  not  executrix,  nor  administered  as  execu-  r * 
trix;  the  law  is  the  same  if  once  the  will  be  proved,  and  the 
execution  thereof  be  committed  to  the  wife,  though  agaiils't 
her  husband’s  mind  and  consent.  Godolp.  110.  cites 
Brooke,  tit.  Ex.  14?. 

A feme  covert  may  be  appointed  executrix,  and  rn  the  Ftm*cor«rt 
spiritual  courts  she  ik  considered  as  feme  sole,  capable  of 
suing,  and  being  sued,  without  her  husband;  bat,  by  bur ,ri* 
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Husband  in 
actions  must 
join  with  the 
wife. 


law,  husband  and  wife  are  considered  but  as  one  person,' 
and  as  having  one  mind,  which  is  placed  in  the  husband,  as 
most  capable  to  rule  and  govern  the  affairs  of  the  family  ; 
and  therefore  the  wife  can  do  no  act  which  may  prejudice 
the  husband,  without  his  consent  and  concurrence.  Hence 
the  husband  must  be  joined  in  all  actions  by  or  against  his 
wife,  and  consequently  a wife  cannot,  by  our  laws,  take 
upon  her  the  office  of  executorship,  without  the  consent  of 
her  husband.  Off 1 of  Ex.  203.  Keilvi.  122. 

In  an  action  for  any  thing  due  to  the  wife,  en  outer  droit, 
they  o'ught  to  join,  as  if  they  were  for  a debt,  &c.  to  the 
wife,  as  executrix  or  administratrix.  Com.  Dig.  1 F.  572. 
Vide  1 Salk.  282. 

If  a woman,  executrix  to  her  husband  deceased,  doth 
waste  his  goods,  and  take  another  to  husband,  it  is  a devas- 
tavit in  him  and  her.  Gouldsb.  115.  1 Roll.  269.  3 Cro.  603. 
Lut.  674. 

The  husband  of  a feme  covert  executrix  cannot  sue,  or 
be  sued,  in  right  of  the  testator,  without  his  wife.  Off.  Ex: 
29S. 

If  a feme  executrix  or  administratrix  takes  husband,  and 
they  commit  a devastavit,  but  the  wife  dies  before  judgment 
against  them,  the  husband  shall  not  be  charged.  Cro.  Car. 
519.  9 Vern.  1 18. 

If  husband  and  wife  recover  judgment  in  debt,  in  right 
of  the  wife  as  executrix  to  A.,  and  the  wife  dies,  the  hus-* 
band  shall  not  have  execution,  though  he  be  privy,  for  the 
debt  belongs  to  the  succeeding  executor  or  administrator. 
1 Roll.  889. 1.  10.  Com.  Dig.  1 V.  576. 

If  an  executrix  or  administratrix  marry  after  probate,  or 
administration  granted,  the  suit  must  be  against  the  hus- 
band as  well  as  the  wife,  for  the  debt  of  her  testator  or  in- 
testate. 

If  a man  marries  an  administratrix  to  a former  husband,' 
who  in  her  widowhood  wasted  the  assets  of  her  intestate, 
the  husband  is  liable  to  the  debts  of  the  intestate,  during- 
the  life  of  the  wife;  and  this  Shall  be  deemed  a devastavit 
in  him,  Cro.  Car.  603.  Abr.  Cas.  60.,  after  her  death.  Lutvc. 
674.  9 Fern.  195.  ‘ ' 
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( Commence  the  declaration  in  K.  B.  or  C.  P.,  as  ante,  p.  67.1  A?»in«t  an  ex- 

ecutor,  for 

For  that  whereas  the  said  E.  F.,  in  his  life-time,  hereto-  work  and  i»- 
fore,  to  wit,  on  the  day  of  *,  in  the  year  of  our  J^.**"*’ 
Lord  1813,  to  wit,  at  Westminster,  in  the  county  of  Mid- 
dlesex, was  indebted  to  the  said  A.  B.  in  the  sum  of  /. 
of  lawful  money  of  Great  Britain,  for  the  work  and  labour, 
care  and  diligence,  of  the  said  A.  B.,  by  him  the  said  A.  B. 
before  that  time  done,  performed,  and  bestowed,  in  and 
about  the  business  of  the  said  E.  F.  in  his  life-time,  and  for 
the  said  E.  F.  in  his  life-time,  and  at  his  special  instance  and 
request;  and  being  so  indebted,  he  the  said  E.  F.  in  his  life- 
time, in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook*  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  mo- 
ney, when  he  the  said  E.  F.  should  be  thereunto  afterwards 
requested.  And  whereasalsoafterwards,  to  wit,  on  thesame  Quantum  m. 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the  rml  ,her*on- 
county  aforesaid,  in  consideration  that  the  said  A.  B.,  at  the 
like  special  instance  and  request  of  the  said  E.  F.  in  his  life- 
time, had  before  that  time  done,  performed,  and  bestowed, 
other  his  work  and  labour,  care  and  diligence,  in  and  about 
other  the  business  of  the  said  E.  F.  in  his  life-time,  and  for 
the  said  E.  F.  in  his  life-time,  he  the  said  E.  F.  in  his  life-time 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  so  much  money  as  he  therefore  reasonably 
deserved  to  have  of  the  said  E.  F.,  when  he  the  said  E.  F.  in 
bis  life-time  should  be  thereunto  afterwards  requested.  And 
the  said  A.  B.  avers,  that  he  therefore  reasonably  deserved 
to  have  of  the  said  E.  F.  in  his  life-time  the  further  sum  of 
l.  of  like  lawful  money,  to  wit,  at  Westminster  afore- 
said, in  the  county  aforesaid,  whereof  the  said  E.  F.  in  his 
life-time,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, there  had  notice.  (Add  a count  for  money  paid,  as 
ante,  p.  142,  account  stated,  as  ante,  p.  144,  and  breach,  as 
ante,  p.  67.)  To  what  ac- 

An  action  lies  against  an  executor  or  administrator  upon  |„°r“ 

t and  whatnot. 

* Anj  day  before  the  teitotov'a  death.  ; 
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every  contract,  debt,  or  covenant,  made  by  his  testator  or 
intestate.  Off.  Ex.  169.  But  debt  does  not  lie  against  au 
executor,  where  the  testator  might  have  waged  his  law,  as 
in  debt  upon  simple  contract  9 Co.  87.  b.  Cro.  Eliz.  600. 
In  irtion  _ In  an  action  against  an  executor,  he  must  be  named  exe- 
t n* ' t *t  muiT  c u to  r . or  be  shewn  to  be  executor;  for  if  the  declaration 
kt  •<> named.  8i,ewg  the  defendant  to  be  executor,  though  it  does  not 
name  him  executor  iu  the  beginning,  it  is  sufficient 
1 Sound.  11?.  Sir.  781.  Ld.  Ray.  Id  10.  Nor  need  the 
plaintiff  allege  assets,  for  it  shall  be  inteuded.  9Co.9i.a. 

If  an  executor  suffers  judgment  by  default,  he  admits 
assets.  1 Sal.  810. 

The  action  of  assumpsit  was  held  not  to  lie  against  an 
executor  before  the  4 & 5 PA.  4r  Mar.  Norwood  v.  Read, 
Plow.  180.  ' 

As  the  executor’s  executor  (where  there  is  no  joint  exe- 
cutor) is  executor  to  the  first  testator,  he  is  liable  to  all  the 
charge  the  first  executor  had  or  was  subject  unto,  with  this 
difference,  that  the  one  testator's  goods  shall  not  stand 
charged  for  the  other  testator’s  debts,  but  each  for  his  own. 
Godolph.  87.  The  stat.  95  Ed.  3.  st.  5.  c.  5.  enacts,  “ That 
“ executors  of  executors  shall  answer  to  other  of  as  much 
“ as  they  have  recovered  of  the  goods  of  the  first  testators, 

“ as  the  first  executors  should  do,  if  they  were  in  full  life.” 
Executor  of  an  executor  is  liable  to  make  good  the  quan- 
tum of  the  devastavit  to  the  creditors,  if  he  has  assets  from 
the  first  executor.  Chan.  Cas.  957.  And  so  far  as  the  per- . 
sonal  estate  of  the  first  testator,  which  is  come  to  the  hands 
of  the  second  executor,  will  go,  the  second  executor  shall 
answer.  Ibid.  917-  Vide  4 $ 5 W.  $ M.  94.  s.  19.  ' 

In  case  both  the  executors  accept  the  executorship,  and 
one  of  them  die,  the  surviving  executor  shall  be  sole  execo- 
tor;  and  the  executor  of  the  deceased  executor  shall  be  ex- 
cluded as  to  the  goods  of  the  first  testator;  whereof,  if  he 
hath  in  his  hands,  he  must  account  to  the  surviving  execu- 
tor for  the  same.  Dy.  160.  Godol.  334. 

If  two  be  appointed  executors,  and  the  one  maketli  his' 
testament,  wherein  he  nameth  his  executor,  and  dieth,  his 
co-executor  surviving;  in  this  case,  the  executor  ia  not  to 
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- *w  , '•  .I''  • ' 

be  joined  wi|h  the  executor,  neither  in  the  execution  of 

the  will,  nor  in  sy its  or  actions. , Swinb.  324.  • s' 

One  executor  shall- not  be  changed  with  the  wrong  or  de- 
vastavit of  his  companion,  and  shall  be  no  farther  liable, 
than  for  the  assets  which  came  to  his  hands.  2 Bac.  Abr. 

2 95.  ' ’’ 

f Commence  the  declaration  in  K.  B.,  as  ante,  p.  78,  or  in  For  »n  aJmi. 
C.  P.,  as  ante.  p.  79,^  . ..  • 

For  that  whereas  the  said  C<  D.,  heretofore,  to  wit,  on  ?t,,I''rri1  hr 
the  ( *dayof  . , in, the  year  of  our  Lord  1813, 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  ;said.  E*  F.,  in  bis  life-time,  in  the  sum  of 
/.  of  lawful  money  of  Great  Britain,  for  divers  goods, 
wares,  and  merchandises,  by  the  said  E.  F.  before  that  time 


sold  and  delivered  to  the  said  C.  D.,  and  at  his  special  in- 
stance and  request;  and  being  so  indebted,  lie  the  said > 

C.  D.,  in  consideration  thereof,  afterwards,  and  in  the  life- 
time of  the  said  E.  F.,  to  wit,  on  the  same  day  and  year' 
aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook,  aud  then  and  there  faithfully  promised  the 
said  E.  F.  in  his  life-time,  to  pay  him  the  said  sum  of  mo- 
ney, when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  And  whereas  also  afterwards,  and  in  the  life-  Qwnttinnitruii 
time  of  the  said  E,  F,,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
in  consideration  that  the  said  E.  F.  in  his  life-time,’ at  the 
like  special  instance  and  request  of  the  said  C.  D.,  had  be- ' 
fore  that  time  sold  and  delivered  to  the  said  C.  D.  divers 
other  goods,  wares,  and  merchandises,  he  the  said  C.  D.  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
E.  F.  in  his  life-lime,  to  pay-  him  so  much  money  as  he  so 
therefore  reasonably  deserved, to  have  of  the  said  C.  D„ 
when  he  the  sipiLCj.  P.  should  be  thereunto  afterwards 
requested.  And  t(je  paid  A.  B.r  administrator as  aforesaid,  «ti 
avers,  that  the  said  E.  F..  in  his  Jife- tune  therefore  reasona- 


bly deserved  to  hay^  of  the  said-  C.  ,0- the  further  sum  -of 

l her  ,rj;p yiX* aid  dismair  -i;  9 

' gniV. ..v-s  ;o}u-.xs-o-- 

* -V  ^ 


:^n 
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Jndebitntns 
MAiunpsit  for 
money  lent. 


Money  paid, 
and  had  and 
received. 


Account  sta- 
led. 


/.  of  like  lawful  money,  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D. 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
there  had  notice.  And  whereas  also  the  said  C.  D.,  after- 
wards, and  in  the  life-time  of  the  said  E.  F.,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  was  indebted  to  the  said  E.  F.  in  his 
life-time,  in  tiie  further  sum  of  l.  of  like  lawful  mo- 

ney, for  money  by  the  said  E.  F.  before  that  time  lent  and 
advanced  to  the  said  C.  D.,  and  at  his  like  special  instance 
and  request;  and  for  other  money  by  the  said  E.  F.  in  his 
life-time,  before  that  time  laid  out,  expended,  and  paid  for 
the  said  C.  D.,  and  at  his  like  special  instance  and  request; 
and  for  other  money  by  the  said  C.  D.  before  that  time  had 
and  received  to  and  for  the  use  of  the  said  E.  F. ; and  being 
so  indebted,  he  the  said  C.  D.,  inconsideration  thereof,  after- 
wards, and  in  the  life-time  of  the  said  E.  I7.,  to  wit,  on  the  ' 
same  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  E.  F.,  to  pay  him  the  said  last-men- 
tioned sum  of  money,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  And  whereas  also  the 
said  C.  D.  afterwards,  and  in  the  life-time  of  the  said  E.  F., 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  accounted  with  the  said 
E.  F.,  of  aud  concerning  divers  other  sums  of  money, 
from  the  said  C.  D.  to  the  said  E.  F.  before  that  time  due 
and  owing  and  then  in  arrear  and  unpaid  ; and  upon  that 
account  the  said  C.  D.  was  then  and  there  found  in  arrear 
and  indebted  to  the  said  E.  F.  in  the  further  sum  of  /. 
of  like  lawful  money;  and  being  so  indebted,  he  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  and  in  the  life- 
time of  the  said  E.  F.,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the 
said  E.  F.,  to  pay  him  the  said  last-mentioned  sum  of  mo- 
ney, when  he  the  said  C.  D.  should  be  thereunto  after- 
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wards  requested.  (Add  breach  and  profert,  as  ante, 
p.  78.) 

( Commence  the  declaration  in  K.  B.or  C.  P.,  as  ante,  p.  80 .)  Against  an  ad. 

• mmistrator  for 

For  that  whereas  the  said  C.  D.  in  his  life-time,  to  wit,  giK/  Js  told  and 
on  the  • day  of  , in  the  year  of  our  Lord  1813,  Jellvc(ed>SiC 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  A.  B.,  in  the  sum  of  I.  of  lawful 

money  of  Great  Britain,  for  divers  goods,  wares,  and  mer- 
chandises, by  him  the  said  A.  B.  before  that  time  sold  and 
delivered  to  the  said  C.  D.,  and  at  his  special  instance  and 
request;  and  being  so  indebted,  he  the  said  C.  D.,  iu  his 
life-time,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  sum  of 
money,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested.  And  whereas  also  afterwards,  to  wit,  on-q«an.'am  me- 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  in  consideration  that  the  said  A.  B., 
at  the  like  special  instance  and  request  of  the  said  C.  D. 
in  his  life-time,  had  before  that  time  sold  and  delivered  to 
the  said  C.  D.  divers  other  goods,  wares,  and  merchandises, 
he  the  said  C.  D.  in  his  life-time  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  to  pay  him  so 
.much  money  as  he  therefore  reasonably  deserved  to  have, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. And  the  said  A.  B.  avers,  that  he  therefore  rea- 
sonably deserved  to  have  of  the  said  C.  D.  the  further  sum 
of  l.  of  like  lawful  money,  to  wit,  at  Westminster 

aforesaid,  in  the  county  aforesaid,  whereof  the  said  C.  D. 
in  his  life-time,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  there  had  notice.  And  whereas  also  the  said  indebitatus 
C.  D.  in  his  life-time,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  Westminster  aforesaid,  in  the  counfv  aui 

aforesaid,  was  indebted  to  the  said  A.  B.  in  the  further  sum 
of  /.  of  like  lawful  money,  for  money  by  the  said  A.  P be- 

* Any  day  before  th>*  death  of  C.  D. 

V 
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fore  that  time  paid,  laid  out,  and  expended  to  and  for  the  raid; 
C.  D.,  at  his  like  special  instance  und  request;  and  fur  other 
money  by  the  said  A.  B.  before  that  time  lent  and  advanced 
to  the  said  C.  D.,  at  his  like  special  instance  and  request; 
and  for  other  money  by  the  said  C.  D.  before  that  time  had 
and  received,  to  and  for  the  use  of  the  said  A.  B.;  and  being 
so  indebted,  he  the  said  C.  D.  in  his  life-time,  in  considera- 
tion thereof,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  the  said  last-mentioned  sum  of  money, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. (Add  breach,  as  ante,  p.  80.) 

< Adminwtrntor  If  an  administrator  pendente  lite  bring  an  action,  sucb  an 
pendente  hie.  adnjiniBti*t0r  must  shew  the  suit  depending  in  the  decla- 
Or  dm  in  j at-  ration.  So  an  administrator  during  the  absence  of  A.  must 
shew  that  A.  is  absent.  6’  Mod.  804.  1 Salk.  42. 

The  naming  the  defendant  administrator  is  a sufficient 
averment,  without  setting  out  that  administration  was  com- 
mitted to  him.  Barn.  159, 100.  Comb.  465. 

In  all  cases  where  the  action  is  against  an  executor  or  ad- 
ministrator, merely  as  such,  the  debt  shall  be  recovered 
only  de  bonis  testatoris,  and  the  damages,  which  are  for  the 
delay,  de  bonis  testatoris,  et  si  non  de  bonis  propri is.  I Roll. 
928.  I.  35.  I Brown/.  50.  . > . 

ortlie  differ-  There  be,  says  Lord  Coke,  divers  kinds  of  intestates,  one 
trmtor>n,ln'*  l^at  mftke»  no  will  at  all,  another  that  makes  a will  and  exe- 
cutors, and  they  refuse;  and,  in  this  case,  he  dieth  quasi  in- 
testatus.  And  these  are  within  the  purview  of  the  slat, 
iVestm.  2. 13  Ed.  1.  st.  1.  c.  19.,  by  which  it  is  enacted,  that 
the  ordinary  shall  be  bound  to  answer  the  debts  as  far  forth 
as  the  goods  of  the  dead  will  extend,  in  such  sort  as  execu- 
tors of  the  same  party  should  have  been  bounden,  if  he  had 
made  a testament;  therefore  the  ordinary  is  the  person 
whom  the  law  appointeth  to  have  the  charge  or  administra- 
tion of  tire  goods  ami  chattels  of  the  party  that  dieth  intes- 
tate, or  quasi  intestatus.  Aud  justly  did  the  law  in  this  case 
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appoint  the  ordinary ; for  the  law  presumed,  that  he,  who1' 
had  the  care  of  his  soul  in  his  life-time,  would  after  his. 
death,  have  care  of  his  temporal  goods  and  chattels,  to  see 
them  well  disposed  and  administered.  2 / rj vf.  397.  And 
this  act  was  made  in  affirmance  of  the  common  law. 

But  unless  some  of  the  goods  or  chattels  come  to  the. Unic«« 
hands  and  possession  of  the  ordinary,  he  was  not  to  lie  charged  „r 

by  the  common  law  ; but  if  they  came  to  his  hands,  and  he  ^ 
should  neither  administer,. and  pay  the  debts  and  duties 
himself,  nor  commit  them  over  to  the  kin  and  friends  of  the 
intestate  that  would,  the  common  law  did  charge  hint,  and 
so  doth  this  act,  which  is  made  in  aflirmanre  of  it.  Ibid. 

By  the  common  law,  an  administrator  could  not  recover  By  common % 
debts  as  executors  could  do ; therefore  the  statute  31  Ed.  3.  ln7torco'd!d\ 
st.  l.c.  11.  euacts,  That  the  administrator  shall  have  an  ae-  ""  BC* 

t ion « no*  may 

tion  to  demand  and  recover  the  debts  due  to  the  person  in-  for  d*bt», *.c. 
testate.  But  by  the  common  law,  administrators  were 
charged  by  the  name  of  executors,  2 Inst.  398.;  arid  if  ad- 
ministration be  granted  to  two,  and  one  die,  the  office  sur-  office  >u»- 
vives.  9 fern.  514.  . „ - T‘TC*‘ 

Where  any  judgmcut  after  a verdict  shall  be  had  by  or  ID  Administrator 
the  name  of  an  executor  or  administrator,  in  sucli  case,  an  bo““  oon' 
administrator  of  the  goods  unadininistered,  may  sue  forth  a 
scire  facias,  and  take  out  execution  upon  such  judgment. 

Stat.  17  Car.  2.  c.  8. 

. In  all  actions  brought  by  executors  or  administrators  upon  Executor*, 
contracts,  bonds,  or  other  things  made  to  the  deceased,  or  „o  cosu°  W 
for  goods  tnken  away  in  his  life,  they  shall  pay  no  costs  by 
any  statute,  Gilb.  L.  of  Ex.  462.  Cro.  Elis.  <>9.  303.  Cro. 

Jac.  299.  361.  Lord  Ray.  1414.  Sir  T.  Jon.  47. 

Letters  of  administration  under  seal  are  evidence  in  ac-  when  letter* 
tions  for  debts  and  personal  chattels.  If  the  administrator  “ion  oui'y  *^ 
cannot  produce  the  letters  of  administration,  the  book  of  the 
ecclesiastical  court  where  the  order  was  entered  for  granting 
them  isevidence,  oracopy  of  the  boob  will  be  sufficient;  but 
the  administrator  shall  not  be  permitted  to  give  such  book 
W copy  in  evidence,  until  he  have  proved  tbe  adminis- 
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RiiIm  to  be 
observed  in 

declarutiouN 

by  atiiuiuts- 
trator*. 


When  Admit- 
tance of  a 
rightful  nd- 
luinifttiator, 

if  shewn  ad- 
ministration 
granted  by  one 
that  tin*  no 
authority. 


tration  under  the  seal  of  the  court,  lost.  1 Lev.  25.  101. 
Peas ly's  Case.  Lewis  v.  Brag,  M.  l(j  Geo.  2.  coram  Lee. 
Bull.  106. 

In  declarations  by  administrators,  the  following  rules  are 
to  be  observed : 1.  That  he  be  named  administrator.  2.  That 
the  debt  declared  on  be  due  to  the  intestate.  3.  That  the 
day  in  the  declaration  be  laid  previous  to  his  death.  4.  In 
case  there  bean  insimul  romputasset,  that  the  account  stated 
be  between  the  intestate  and  defendant,  and  not  between  the 
administrator  and  defendant,  1 Show.  366.,  though  there 
may  be  a like  count  with  the  administrator  himself,  as  in 
case  of  an  executor.  5.  That  administration  was  granted  to 
him, and  by  whom.  6 Mud.  135. 1 Salic.  38.  And  this  last 
is  not  aided  on  a general  demurrer,  ibid.,  but  shall  be  aided 
after  verdict.  16  and  17  Car.  9.  c.  2.  s.  8.  6.  It  must  appear 
when  administration  was  granted,  5 Com.  Dig.  907.  And, 
7-  That  profert  of  the  letters  of  administration  must  be 
made,  or  will  be  bad  on  a special  demurrer.  4 Ann.  c.  16. 

It  seems,  if  an  administrator  sets  forth  that  an  adminis- 
tration was  granted  to  him,  and  does  not  say  by  whom,  and 
the  defendant  pleads  over,  that  is  an  admittance  of  the 
plaintiff's  being  a rightful  administrator;  but  if  he  shews 
that  administration  was  granted  by  one  that  had  no  autho- 
rity, as  if  he  sets  forth  an  administration  by  a peculiar  juris- 
diction, when  there  appears  to  be  bona  notabilia,  that  shall 
not  be  the  same  as  if  he  had  said,  that  administration  was 


/ 


granted,  and  did  not  say  by  whom;  but  he  can  have  no  judg- 
ment. 6 Mod.  134.  And  the  reason  appears  to  be,  that 
where  the  matter  is  indifferent  to  be  well  or  ill,  and  the 
party  pleads  over,  they  will  intend  it  well. 

Admini.tr r If  administration  be  granted  by  a peculiar  jurisdiction, 
b5  l>,cu  the  plaintiff  must  say,  at  least,  cui  de  jure  pertinuit ; 
Administrn-  for  it  is  the  committing  of  administration,  by  one  having 
J'T fog3*  authority,  that  vests  the  cause  of  action  in  the  plain- 
eiai, without  tiff;  and  the  ordinary  by  law'  is  to  commit  administra- 

»a}  m<r,  Cm  de  . , 

jure  pertinuit,  tion.  And  in  all  cases  of  peculiars,  you  must  shew  a title 
verdict.  * lf'  and  right  to  grant  administration;  and  the  least  averment 

Shota.  355. 

Comb.  jog. 


Digitized  by  Google 


ASSUMPSIT  ON  BILLS,  Ac. 

that  can  do  it  is  to  say,  de  jure  it  did  belong  to  him  to  grant 
administration,  for  the  court  cannot  take  notice  of  peculiars, 
but  may  of  bishops;  and  a profert  in  curia  of  the  letters  of 
administration  is  not  enough,  for  they  only  certify  what  is 
oil  the  face  of  them,  viz.  that  administration  was  committed 
to  the  plaintiif  by  such  a one;  but  that  does  not  import  he 
ha  1 any  right  to  grant  any.  Per  Holt.  6 Mod.  241.  Vide  1 
Sulk.  40.  but  the  omission  of  mi  pertinuit,  $c.  shall  be  aided 
after  verdict.  4 Mod.  1S3.  Skin.  55 1 . Show.  335. 

If  administration  be  aliedged  to  be  granted  by  the  king,  it 
is  sutiicient  without  more;  for  his  authority  is  known.  1 
Sid.  302.  So  if  aliedged  to  be  granted  by  an  archbishop  or 
bishop,  L.ut.  12(10.  Cm.  Eli:.  6.;  or  by  an  archdeacon,  for  he 
is  oculis  episcopi,  2 Roll.  150.  1 Lev.  193.;  or  by  the  official 
or  commissary  of  a b.shop,  2 Mod.  65.  1 Salk.  41.;  or  by 

the  vicar-general  of  a bishop,  for  this  means  his  chancellor. 
1 Leon.  312. 

If  the  profert  of  letters  of  administration  be  omitted  in 
the  declaration,  the  defendant  may  take  advantage  by  speci- 
al demurrer,  otherwise  it  is  good  after  verdict,  stat.  4 /Inn. 
c.  16.;  or  judgment  by  default,  ibid.  Vide  Vent.  222.,  where 
formerly  held  to  be  otherwise. 
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If  admini»tra. 
tion  is  ul- 
ledged  to  be 
granted  by  ihe 
kinjf,  or  arcU. 
bishop, 
bishop,  fit c.  it 
is  sufficient. 


Conseoueuc* 
of  omitting 
of  adminis- 
tration in  the 
declaration. 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

A bill  of  exchange  is  a written  request  by  a person,  to 
wboin  a sum  of  money  is  owing,  (or  supposed  to  be  owing,)  clm‘‘s<’’  " ,aI 
to  his  debtor,  requesting  him  to  pay  tiie  money,  so  owing, 
to  a third  person,  or  order,  or  to  a third  person,  or  bearer, 

, either  on  demand,  at  a certain  time  after  the  date  of  the  bill, 
or  at  a certain  time  alter  the  sight  of  the  bill. 

The  person  making  such  request  is  called  the  drawer,  Partin.  tc» 
the  person  in  whose  favour  it  is  made  is  called  the  payee,  ebaugt.1 
and  if  he  indorse  it  over  to  another,  such  other  person  is 
called  the  indorsee;  and  the  person  to  whom  the  request  is 


Digitized  by  Google 


328 


ASSUMPSIT  OX  BILLS,  &c. 

made,  is  called  the  drawee,  and  if  he  undertake  to  pay  the 
money  at  the  time  required,  he  is  then  called  the  accep- 


«yu-  autho- 
rised. 


Need  not  be 
made  in  uuy 


tor, 

A biiinffx-  A hiilof  exchange  is  a contract  by  the  custom  of  mer- 
ri-s'.ivi.iobo  chRnts,  and  the  whole  of  the  contract  must  be  in  writing. 

muui  in  writ* 

>"g-  Thomas  v.  Bishop,  2 Str.  955. 

it  i.  to  b*  The  custom  of  merchants  having  established  these  bills, 
pcrry'll'b.mie  has  prescribed  their  form  also,  and  required  that  the  same 
should  be  in  writing,  drawn  by  the  parry  or  those  having 
legal  authority  from  him, and  signed.  Starkey  v.  Clieeseman, 
1 Salk.  128.  But  there  are  no  precise  words  to  be  used. 
l>rwi*e  word..  Morris  v.  Lee,  Lord  Hay.  1307.  And  it  is  now  settled  that 
Nor  it  n«d  value  received  need  not  be  inserted.  White  v.  Ludwick,  Hil. 

not  be  expres-  * 

sed  to  be  tor  23  Geo.  3.  liai/ley,  78.  2 Lord  Kay.  15b 6.  contra,  10  Mod. 

2 Stra.  1218.  SH%.2lS. 

Foreign  or  in-  Bills  of  exchange  are  either  foreign  or  inland:  foreign- 
bills  seem  to  have  prevailed  time  out  of  mind,  and  were  in- 
troduced for  the  expedition  of  trade  and  its  safety,  and  to 
Foreign, wimt.  prevent  the  exportation  of  money  out  of  the  realm ; and  are 
drawn  by  a merchant  residing  abroad,  upon  his  correspond- 
ent in  England,  or  vice  versa.  c 

inland,  wbat.  Inland  bills  are  drawn  by  one  merchant  residing  in  one 
part  of  the  kingdom,  on  another  residing  in  some  city  or 
town  within  the  same  kingdom;  and  these  also  being  found 
useful  to  trade  and  commerce,  have  been  established  on  the 
, same  footing  with  foreign  bills;  but  at  common  law  they 
differed  from  them  in  this,  that  there  was  no  custom  of  pro- 
testing them  so  as  to  subject  the  drawer  to  interest  and 
damages,  as  there  was  in  the  case  of  foreign  bills:  Bur- 
rough  v.  Perkins,  1 Salk.  131.  Ld.  Ray.  993.,  S.  C.  6 Mod. 
80.  To  remedy  which,  two  statutes,  0 $ 10  IT.  S.  c.  17. 
3 if  4 Ann.  c.  0.,  were  made  to  put  them  on  the  same  footing 
as  foreign  ones,  so  that  it  is  said  that  there  is  now  no  man- 
ner of  difference  in  law  between  them, 
wherein  they  In  oue  circumstance  they  differ,  with  respect  to  practice^ 
differ  from  Inland  bills  are  generally  single,  there  being  only  one  of  the 

torcigo.  t 

same  tenor  and  date;  whereas  fprsign  Uilla,  in  general,  con- 
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sist  of  several  parts,  and  the  several  parts  are  called  a set. — 

This  method  was  adopted,  by  way  of  precaution,  to  guard 
against  the  risk  of  miscarriage.  And  each  part  contains  a 
condition,  that  it  shall  be  payable  only  so  long  as  all  the 
others  remain  unpaid;  in  other  respects  all  are  of  the  same 
tenor.  Mollcij,  b.  2.  c.  10.  s.  14. 

Where  a bill  consists  of  several  parts,  each  must  be  deli-  Earhport 
vered  to  the  person  in  whose  favour  it  is  made,  otherwise  be  ^ 'Jhe" 
will  not  be  able  to  negotiate  it;  nor,  in  all  cases,  to  enforce  v<’rM>"in 

° whose  favour 

the  payment.  it  it  made. 

Promissory  notes,  or  notes  of  hand,  are  a plain  and  direct  Promissory 
engagement  in  writing,  to  pay  a sum  specified  at  the  time  areT’"*1** 
therein  limited,  to  a person  therein  named,  or  sometimes  to 
his  order,  or  often  to  the  bearer  at  large;  and  at  first  these 
notes  were  considered  only,  by  the  common  Iaw,a9  written 
evidence  of  a debt ; for  it  was  held,  that  a promissory  note, 
was  not  assignable  or  indorseable  over,  within  the  custom  of 
merchants,  to  any  other  person,  by  him  to  whom  it  was 
made  payable;  and  that  if,  in  fact,  such  a note  had  been  in-  .• 
dorsed,  or  assigned  over,  the  person,  to  whom  it  was  so  in- 
dorsed or  assigned,  could  not  maintain  an  action  within  the 
custom  against  the  person  who  first  drew  and  subscribed  the 
note ; and  that  within  the  same  custom,  even  the  person  to 
whom  it  was  made  payable,  could  not  maintain  such  aD  ac- 
tion. Fide  I Snlk.  12}).  But  at  length  they  were  recog- 
nised by  the  legislature,  and  put  on  the  same  footing  with 
bills  of  excliange,  by  the  stat.  3 <5f  4 Ann,  c.<). ; which  enacts,  Madeperpe- 
that  after  the  first  of  May,  1705,  “ All  notes  in  writing  made 
by  any  person,  body  politic  or  corporate,  or  by  the  servant  or 
agent  of  any  trader  usually  intrusted  to  sign  notes  for  his 
master,  whereby  sneb  person,  See.  promises  to  pay  to  ano- 
ther, tit  bis  order,  or  unto  bearer,  any  sum  of  money  men- 
tioned in  such  note,  shall  be  taken  and  construed  to  be,  by 
virtue  thereof,  due  and  payable  to  any  such  person,  &c.  to 
whom  the  same  is  made  payable;  and  every  such  note  shall  Every  such 
be  assignable,  or  indorseable  over,  in  the  same  manner  S3  in- 
land  bills  of.  exchange : and  that  the  person,  St c.  to  whom 
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inland  bills, 
and  the  person 
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•amc  is  made 
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How  to  be 
drawn. 


Three  days  of 
(^rat  c lire  al- 
lowed. 


Payee  baa  a 
property  in 
the  not**,  and 
may  indorse  it 


such  sum  is  by  such  note  made  payable,  may  maintain  an 
action  for  the  same,  in  the  same  manner  as  they  might  do 
on  an  inland  bill  of  exchange.  Anri  that  any  person,  &c.  to 
whom  such  note  is  indorsed  or  assigned,  or  the  money 
therein  mentioned  ordered  to  be  paid  by  indorsement  there- 
on, may  maintain  an  action  for  such  sum  of  money,  either 
against  the  person,  &c.  who  or  whose  agent  signed  such 
note,  or  against  any  of  the  persons  who  indorsed  the  same, 
in  like  manner  as  in  cases  of  inland  bills  of  exchange;  and, 
in  every  such  action,  shall  recover  his  damageg  and  costs; 
but  if  nonsuited,  or  verdict  against  him,  the  defendant  shall 
recover  his  costs. 

The  note  is  required  to  be  in  writing,  and  drawn  by  the 
party,  or  those  having  a legal  authority  from  him;  and  such 
drawing  raises  a contract  to  pay  the  money,  without  any 
express  promise.  1 Salic.  128.  Curth.  510.  1 Ld.  Ray.  538. 
If  it  is  wrote  by  the  plaintiff,  and  signed  by  the  defendant, 
it  is  within  the  act,  for  the  signing  or  subscribing  is  the 
binding,  and  the  writing  or  making  is  only  the  mecha- 
nical part  of  if.  The  object  of  the  act  was  to  put  pro- 
missory notes  on  the  same  footing  with  bills  of  exchange; 
therefore  it  is.  now  held,  there  shall  be  allowed  three 
days  grace  on  promissory  notes,  as  well  as  on  bills  of  ex- 
change. There  are  no  precise  words  requisite  to  make  a 
promissory  note,  it  is  enough  if  it  may  be  brought  within 
the  intention  of  the  act.  Sir.  629.  Munis  v.  Lee,  2 Ld. 
Ray.  1896.  And  it  may  be  made  payable  to  A.  only, 
or  to  A.  or  order,  so  many  days  after  date,  or  on  demand. 
The  former  cannot  be  indorsed  over,  but  the  latter  may. 

The  payee  of  a promissory  note  has  a clear  property 
vested  in  him  (not  indeed  in  possession,  but  in  action)  by 
• the  express  contract  of  the  drawer;  and  this  property,  so 
vested,  may  be  transferred  and  assigned  from  the  payee  to 
any  other  man;  contrary  to  the  general  rule  of  the  common 
law,  that  no  chose  in  action  is  assignable;  which  assigh- 
ment  is  the  life  of  paper  credit.  The  payee,  or  person  to 
whom  or  whose  order  such  promissory  note  is  payable,  may 
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by  indorsement,  or  writing  his  name  in  dorso,  or  on  the  back 
of  it,  assign  over  his  whole  property  to  the  bearer,  or  else  to 
another  person  by  name,  either  of  whom  is  then  called  the 
indorsee;  and  he  may  assign  the  same  to  another,  and  so  on 
in  infinitum.  And  a promissory  note,  payable  to  A.  or  Not«  payable 
bearer,  is  negotiable  without  any  indorsement,  and  payment  Uegu”i»bi«*Ce 
thereof  may  be  demanded  by  any  bearer  of  it.  2 Shu tr.  235. 

Grant  v.  Vaughan.  And  in  case  of  non-payment,  by  the 
drawer,  the  several  indorsees  of  a promissory  note  have  the 
game  remedy,  as  upon  bills  of  exchange,  against  the  prior 
indorsers. 

Bills  of  exchange  and  promissory  notes  are  in  no  manner  B'lU  of?*- 

r J chanjfp  and 

available,  nor  can  they  be  given  in  evidence,  unless  they  he  ymmmorv 
duly  stamped  with  the  stamp  appropriated  to  this  species  .tamped, 
of  instruments.  The  stamp  duties  upon  inland  bills  of  ex-  The  »iamp 


change  and  promissory  notes,  as 

fixed  by  the  48th  Geo. 

<>  dtiticn  upon 
* inland  hi' I*  of 

c.  149.  are  as  follows: 

rxr,ba,»g»*  and 

For  the  payment  of  any  sum 

£ 

t. 

pi  ora  RBory 
d notes. 

Amounting  to  40s.  and  not  exceeding  5/.  5s. 

0 

1 

0 

Exceeding  5/.  5s. 

. 30/. 

0 

1 

6 

Exceed  big  3o/.  ...... 

. 50/. 

0 

2 

0 

Exceeding  50/ 

. 100/. 

0 

3 

0 

Exceeding  100/. 

200/. 

0 

4 

0 

Exceeding  200/ 

. 500/. 

0 

fi 

0 

Exceeding  500/ 

. 1000/. 

0 

7 

6 

Exceeding  1000/ 

. 3000/. 

0 

10 

0 

Exceeding  3000/. 

« • • • 

1 

0 

0 

Foreign  bills  of  exchange,  drawn  in  but  payable  out  of  The  «t»mp 
Great  Britain,  not  iu  a set  but  singly,  are  liable  to  the  same 
duties  as  inland  bills;  but  if  drawn  in  sets  are  liable,  ofexch.nge. 


Where  the  sum  made  payable  does  not  exceed  £ j 

100/.. to  a duty,  for  every  bill  in  each  set,  of  0 10 

Exceeding  too /.  and  not  exceeding  200/.  0 2 0 

Exceeding  200/.  .....  . 500/.  0 S 0 

Exceeding  500/.  ......  1000/.  0 4 0 

Exceeding  1000/.  .....  . 3000/.  ,050 

Exceeding  8000/ 0 10  0 


Digitized  by  Google 


ASSUMPSIT  ON  BILLS,  tcc. 


332 

if  a bill  or  If  a bill  or  note  be  stamped  with  a stamp  of  proper  or  su- 
cd  «iib,a'mP"  perior  value,  but  of  a ditlerent  denomination,  as  for  instance 
•lamp of  » >u-  wll|,  a receipt  stamp,  the  commissioners  of  stamps  are  au- 

perior  value,  * r r 

but  oi  a difi'er-  tliorised  by  the  37  Gtu.  3.  c.  136.  s.  6.,  to  stamp  the  bill  or. 
ti'o,,,  "oin-  note  properly  of  the  duty,  and  a penalty  of  40a  if  the  bill 
raa"i°e!i7anip  or  11016  ^ produced  to  the  commissioners  belbie  it  is  pay* 
ii  v itb  a pro  able,  and  the  penalty  of  10/.  if  not  produced  uulil  after  it  is. 

per  At  amp 

; -j  payable..  ■ 

Id  witb*«*pim  And  if  a bill  or  note  should  be  stamped  with  a stamp  of 
though”?’  t*,e  ProPer  denomination,  but  of  greater  value  than  required 
greater  drtio.  by  law,  the  bill  or  note  is  nevertheless  good  and  elfectual 

miiutiou,  it  is  . ,,  n 

a good  bill  or  by  stat.  13  Geo.  3.  c.  127.  s.  0. 

note'  All  promissory  or  other  notes,  bills  of  exchange,  or 

N?en*fo7ab|el*  draughts,  or  undertakings,  in  writing,  beiug  negotiable  or 
•am  than  st.  transferable,  lor  the  payment  of  i-0 s.  or  for  any  sura  above 
drawn.  that,  and  less  than  5/.,  or  on  which  20r.  or  above,  and  less 
than  5/.  shall  remain  undischarged,  issued  after  1st  January, 
1778,  shall  specify  the  names  and  places  of  abode  of  the  per- 
sons respectively  to  whom  or  to  whose  order  they  shall  be 
made  payable,  and  shall  bear  date,  before  or  at  the  time  of 
drawing  or  issuing  them,  and  not  on  any  subsequent  day; 
and  shall  be  made  payable  within  the  space  of  21  days  next, 
after  the  day  of  the  date;  and  shall  not  be  transferable  or 
negotiable  after  the  time  limited  for  the  payments  and  every 
Indorsement  indorsement  shall  be  made  before  the  expiration  of  that 
not'show' to*  ft016.  allt*  bear  date  at.  or  before  the  time  of  making  it,  and 
be  made.  shall  specify  the  name  and  place  of  abode  of  the  person  or 
persons,  to  whom  or  to  whose  order,  the  rnpney  is  to  be 
paid  ; and  the  signing  of  every  such  note,  &c.  and  also  of 
every  indorsement,  shall  be  attested  by  one  subscribing  wit- 
ness at  the  least.;  and  all  notes,  &c.  of  the  above  descrip* 
tion,  not  having  these  requisites,  shall  be  utterly  void, 
17  Geo.  3.  e.  30.  s.  1. 

Between  2o».  And  all  negotiable  notes,  &c.  for  apy  sum  between  80f. 
ami  5/.,  or  for  anc]  5 /ti  or  for  qos.  or  less  than  aL,  which  shall  remain  un* 

20*.  or  lew*  \ 

than  ii.  discharged,  and.  which  sbaU  be  issued,  in  England,  at  auy 
time  after  1st  of  January,  1778,  in  any  other  maimcrtbait 
as  aforesaid ; and  also  every  indorsement  on  any  such  note. 
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&c.  to  be  negotiated  other  than  aforesaid,  are  declared  void. 

Sect.  3.  Made  perpetual  by  57  Geo.  3.  c.  16.  Foreign  bills, 

drawn  abroad,  and  payable  here,  are  evidently  not  subject  T 

to  any  duty. 

Promissory  notes,  or  bills  payable  to  bearer  on  demand,  wb*t Wife »nd 
for  less  than  bl.  are  taken  out  of  the  above  acts  by  37  Geo.  3.  u,,,,  «nt  th« 

^ <jg  nbnvc  acts. 

All  notes,  bills,  &c.  where  the  whole,  or  any  part  of  the  Not**  or  bill* 

. . for  monry  won 

consideration,  shall  be  for  any  money,  or  other  valuable  by  g»ming. 
tiling  whatsoever,  won  by  gaming,  or  playing  at  cards,  dice, 
tables,  tennis,  bowls,  or  other  game  whatsoever,  or  by  bet- 
ting on  the  sides  or  hands  of  such  as  do  game,  at  any  of  the 
games  aforesaid,  or  for  reimbursing  or  repaying  any  money 
knowingly  lent,  or  advanced  for  such  gaming  or  betting,  or 
lent  and  advanced  at  the  time  or  place  of  such  play,  to  any 
person  or  persons  so  gaming  or  betting  as  aforesaid,  or  that 
shall,  during  such  play,  so  play  or  bet,  shall  be  utterly  void, 
and  of  no  effect.  9 Ann.  c.  14.  s.  1.  As  they  are  void,  may 
plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence. 

No  bill  or  note  can  be  properly  made  bv  nor  addressed  who  cannnI 
ti>  any  corporation,  winch  has  not,  special  power  given  it  fcc. 
for  the  purpose,  nor  by  or  to  any  natural  person  incapable 
of  making  himself  responsible  for  its  payment.  3 4'  4 Ann. 
d.-9.  s.  3.  5 W.  is  M.  c.  20.  s.  28. 

An  infant  cannot  make  himself  responsible  for  the  pay-  infant*, 
itient  of  a- bill  or  note.  But  if  an  infant  draw  a bill,  and  it  be 
indorsed,  the  indorsee  will  be  liable  to  the  indorser.  2 Aik. 

181.  Haly  v.  Lane.  Nor  a feme  covert,  unless  in  those  in- 
stances in  which  she  is  considered  as  having  an  existence  in- 
dependent of  her  husband.  2 Carth.  160.  Williams  v.  Harri- 
son,3 Salk.  197.  But  though  a note  given  by  a wife  toahus- 
band  is  void, yet  if  he  indorses  it  overas  between  him  and  the 
irtiSrsee,  it  is  certainly  good.  Haly  v.  Lane,  2 Atk.  181.  A 
feme  covert  is  considered  as  having  an  independent  exist- 
ence, where  she  is  by  particular  custom  permitted  to  trade 
oo  lier  separate  account,  (as  by  custom  in  London),  Lavie 
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Feme  covert. 


Wl»en  nn  at- 
torney inny 
plead  his  pri- 
vilege, ami 
when  not. 


Partners. 


IIow  hills  an 
notes  should 
be  drawn. 


v.  Phillips,  3 Burr.  1776;  where  she  lives  apart  from  her 
husband,  and  has  a separate  maintenance  by  deed,  Ringstead 
v.  Lady  l.anesborough,  cited  1 T.  R.  6.  Corbett  v.  Polnitz, 
'ib.o.  Todd  v.  Stokes,  1 Salk.  116.*;  'or  where  her  husband  is 
under  a civil  disability  of  being  in  the  kingdom  in  which  she 
resides,  as  where  he  is  banished,  or  has  abjured  the  realm, 
or  has  been  transported  though  but  for  a term  of  years, 
or  where  the  husband  is  an  alien  enemy,  residing  out  of 
the  kingdom.  Co.  Lit.  132.6.  Derry  v.  the  Dutchess  of 
Mazerine,  1 Salk.  116.  1 T.  R.  9- 

Nor  can  a bill  be  made  payable  to  any  corporation,  which 
cannot  negotiate  it,  nor  to  any  natural  person,  who  is  not 
capable  of  suing  for  its  payment.  A feme  covert  cannot 
sue  in  her  own  name  for  the  payment  of  a bill:  an  infant 
may,  but  he  must  prosecute  the  suit  by  guardian. 

If  an  attorney  be  sued  in  the  K.  B.,  as  acceptor  of  a bill 
or  maker  of  a note,  he  nmy  plead  his  privilege  in  such  case, 
as  well  as  in  any  other  personal  action,  Comer  ford  v.  Price, 
one,  <jc.  1 Doug.  312.;  but  if  it  be  payable  to  an  attorney  of 
another  court,  and  he  sues  bv  attachment,  it  will  be  other- 
wise. So  if  indorsed  for  a valuable  consideration  to  an  at- 
torney of  another  court. 

By  the  custom  of  England,  where  there  are  joint  traders, 
and  one  of  them  accepts  a bill  drawn  on  them  for  himself 
and  partners,  such  acceptance  binds  all  the  partners,  if  it 
concern  the  trade;  but  it  is  otherwise,  if  it  concern  the  ac- 
ceptor only  in  a separate  and  distinct  interest.  If  a bill  of 
exchange  be  drawn  upon  a firm,  and  one  of  the  partners  ac- 
cepts it  in  his  own  name,  this  acceptance  binds  the  partner- 
ship. 1 Campb.  384.  And  if  A.,  B.,  and  C.,  are  in  partner- 
ship, and  A.  draws  a promissory  note,  by  which  he  promises 
individually  to  pay  the  money,  and  which  he  signs  with  his 
own  name  only,  but  adds,  before  his  signature,  “ for  A.,  B., 
and  C.,"  this  binds  all  the  partners.  1 Campb.  403.  - 

d The  instrument  or  writing,  which  constitutes  a good  bill 


* Sed  quaere  8 T.  R.  545. 
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of  exchange,  according  to  the  law,  usage,  and  custom  of  mer- 
chants, is  not  confined  to  any  certain  form  or  set  of  words, 
yet  it  must  have  some  essential  qualities,  without  which  it 
is  no  bill  of  exchange.  It  must  carry  with  it  a personal  and 
certain  credit  given  to  the  drawer,  not  confined  to  credit 
upon  any  particular  tiling  or  fund;  it  is  upon  the  credit  of 
a person's  hand  ; and  he  to  whom  the  bill  is  payable  or  in- 
dorsed, takes  it  upon  no  particular  event  or  contingency, 
except  the  failure  of  the  general  personal  credit  of  the  per- 
sons drawing  or  negotiating  the  same.  De  Grey,  C.  J. 

Date  Ices  and  Ux.  v.  Lord  De  Loraine,  3 Wits.  213.  The 
same  rule  applies  to  promissory  notes.  Bills  of  exchange  and 
promissory  notes  ought  properly  to  be  dated;  but  it  seems, 
that  if  the  date  be  omitted,  it  will  be  intended  to  bear  date 
on  the  day  when  it  was  made,  De  la  Courtier  v.  Bellamy, 

2 Show.  422.  3 Bos.  § Pul.  17S. ; and  if  no  time  be  limited 
for  the  payment  of  the  money  mentioned  in  the  bill  or 
note,  it  will  be  payable  immediately. 

It  would  perplex  the  commercial  transactions  of  man- 
kind, if  paper  securities  of  this  kind  were  issued  out  into 
the  world  incumbered  with  conditions  and  contingencies, 
and  if  the  persons  to  whom  they  were  offered  in  negotia-  1 
tion,  were  obliged  to  inquire  when  these  uncertain  events 
would  probably  be  reduced  to  a certainty.  Lord  Kenyon. 

Carlos  v.  Fancourt,  b T.  R.  48b.  \ 

Therefore  where  one  Evans  drew  a bill,  “ pay  Lavier7/. 

**  every  month  ex  renovan.  subsisten.  of  Evans,  and  place  it 
“ to  his  account,”  though  Josselyn  accepted  it,  yet  it  was 
held  to  be  no  bill;  for  it  concerns  neither  trade  nor  credit; 
it  is  to  be  paid  out  of  the  growing  subsistence  of  the  person 
drawing  it;  and  if  the  party  die,  or  his  subsistence  be  taken 
away,  it  is  not  to  be  paid.  It  may  never  be  paid,  and  yet 
his  credit  unimpeached;  ncr  does  it  appear  who  is  to  re- 
ceive it;  it  is  to  receive  it  on  account  of  a former  debt, 
or  is  to  receive  a bounty.  Josselyn  v,  D' Acier,  10 
Mod.  246.  313.  So  “ Pay  1945/.  out  of  monies  of  J.  P.’s 
hands,  belonging  to  the  proprietors  of  the  Devonshire 
mines,  being  part  of  the  consideration  money  for  the 
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purchase  of  the  manot  of  West  Buckland.”  The  court 
held,  that  this  is  no  more  than  a direction  or  appointment 
to  the  cashier  to  pay  the  money,  and  doth  not  answer 
the  necessity  of  trade,  for  it  is  not  negotiable  as  a bill 
for  money,  therefore  it  would  be  inconvenient  to  charge 
the  drawer;  for  if  he  might  be  charged  on  such  a bill, 
then  any  man  who  gives  his  steward  an  order  or  an  autho- 
rity to  pay  money,  might  be  charged  for  nonpayment.  Jen- 
ncy  v.  Hearle,  8 Mod.  265.  1 Stra.  591.  S.  C.  2 Ld.  Ray. 
1361.  S.  C.  So  “ pay  Henry  Ilaydock  or  order  14/.  13s.  out 
“ of  the  5th  payment,  when  it  shall  become  due,  and  it 
“ shall  be  allowed;”  held  to  be  no  bill  of  exchange. 
Haydockv.  Lynch,  1 Ld.  Ray.  1563.  So  “pay Mr.  Richard 
“ Banbury, one  month  after  date,  200/.  on  account  offreight 
“ of  the  Veale  Galley,  Edward  Champion;  and  this  order 
“ shall  be  your  sufficient  discharge  for  the  same.”  Ac- 
cepted for  Lissett  and  Gilly,  of  Leghorn,  to  pay  as  remitted 
front  thence,  at  usance,  IS  Mar.  1741,  H.  Gilly.  The 
Chief  Justice  ruled  it  not  to  he  a bill  of  exchange,  Ban- 
bury v.  Lissett  and  another,  2 Stra.  1211;  he  said  that  it 
was  not  in  the  powerof  the  parties  to  make  what  form  they 
please  pass  for  such  a bill,  it  ought  to  be  agreeable  to  the 
Lex  Mercatoria,  the  privilege  arises  from  the  convenience 
to  trade,  which  is  not  consulted  in  this  case, — and  thought 
ilbad  upon  the  objection  to  the  fund  out  of  which  it  was  to 
be  paid.  So  an  order  or  promise  to  pay  money,  provided 
the  terms  mentioned  in  certain  letters  be  complied  with, 
is  no  bill;  for  the  acceptance  admits  a compliance;  with  those 
terms  the  order  is  no  bill  until  after  such  compliance ; and  if 
it  is  not  a bill  when  drawn,  it  could  never  after  become  one. 
Kingston  v.  Long,  Bailey,  75.  m.  25  Geo.  3.  So  “pay  Miss 
“ Read  32/.  17$.  out  of  W.  Steward’s  money,  as  soon  as 
“ you  receive  it:”  though  accepted  generally,  is  no  bill, 
Dawkcs  v.  Ld.  De  Lorainc,  3 IVils.  207-  9 Bla.  Rep.  782. 
S.  C. ; for  the  drawer  did  not  make  this  writing  or  instru- 
ment‘upon  his  own  personal  general  credit;  that  in  all 
events  he  would  be  liable  in' case  Brecknock,  the  acceptor, 
should  not  pay  out  of  W.  Steward's  money ; but  both  the 
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drawer  and  the  person  to  whom  payable,  look  only  to  the 

fund,  and  no  personal  credit  is  given  to  the  drawer.  The 
icceptance  must  mean,  that  Brecknock  accepts  it  to  pay  out 
of  Steward’s  money,  and  not  out  of  the  drawer’s  money.  De 
Grey,  C.  J.  So  “ Please  to  pay  A.  B.  out  of  the  first  money 
«'  that  becomes  due  to  me,  on  account  of  arrears  or  non-ef- 
“■  fective  money.”  This  bill  was  not  accepted,  but  marked 
in  the  book  of  the  agent  of  the  regiment,  on  whom  it  was 
drawn,  who  promised  to  pay  it  when  effects  came  to  his 
hands;  it  was  allowed  not  to  be  a bill  of  exchange,  being 
payable  out  of  a particular  fund. 

But  where  a bill  is  drawn,  “ Pay  to  the  plaintiff  or  order 
a *)/.  10r.,  as  my  quarterly  half-pay,  to  be  due  from  the  24th 
* June  to  the  97th  September  next,  by  advance,”  the  court 
held  the  quarterly  half-pay  is  a certain  fund ; the  mention  , 
of  the  half-pay  is  only  by  way  of  direction  how  the  acceptor 
shall  reimburse  himself,  but  the  money  is  still  to  be  ad- 
vanced on  the  credit  of  the  person.  Alacleod  v.  Snee,  9 Str. 

762.  2 Ld.  Raym.  1481.  S.  C.  Barnard.  K.  B.  12.  “ Pay 

to  me  or  ihy  order  so  much,"  is  a bill  of  exchange  if  ac- 
cepted; and  this  is  the  way  to  make  a bill  of  exchange 
without  the  intervention  of  a third  person.  Butler  v.  Crips, 

VSallc.  \30.  “ Deliver  such  a sum  of  money,"  makes  a good 
bill.  Morris  v.  Lee,  2 Ld.  Ray.  1397.  Rast.  338.  An  order 
or  promise  to  deliver,  or  that  J.  S.  shall  receive  money,  or 
be  accountable  or  responsible  for  it  to  J.  S.  or  order,  is  a 
bill  or  note.  Ibid.  8 Mod.  3G4.  Stra.  629.  S.  C. 
jThe  object  of  the  act  of  4 Ann,  was  to  put  promissory  xnli  be  for 
notes  on  the  same  fooling  with  bills  of  exchange,  in  every 
respect.  It  would  perplex  the  commercial  transactions  of 
rdankind,  if  paper  securities  of  this,  kind  were  issued  out  into 
tfie  world  incumbered  with  conditions  and  contingencies, 
and  if  the  persons  to  whom  they  were  offered  in  negotiation 
Were  obliged  16  inquire  w hen  these  uncertain  events  would 
probably  be  reduced  to  a certainty;  therefore  a note  pro- 
mising to  pay  within  so  many  days  after  the  defendant  whmtnot™ 
should  marry*,  is  not  good,  for  the  defendant  may  never  “re  001  *“011 
ri?srfry,  and  sd the  ho'te  is  contingent.  2 Str.  1151.  Beards - 
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ley  v.  Baldwin.  A promise  to  pay  50/.  or  render  the  body 
of  J.  S.  to  prison,  before  such  a day,  this  is  not  good,  be- 
cause the  money  is  not  absolutely  payable,  but  depends 
upon  a contingency,  whether  he  would  render  J.  S.  to  pri- 
son or  not.  Smith  v.  Boheme,  2 Ld.  Ray.  1302.  So  a pro- 
mise to  pay  toT.  S.  if  J.  S.  doth  not  pay  it  within  six  weeks, 
is  not  within  the  act,  because  the  drawer  was  not  the  origi- 
nal debtor,  but  might  be  a debtor  on  contingency.  8 Mod. 
3 63.  Appleby  v.  Riddolph.  So  a promise  to  deliver  up 
horses  and  a wharf,  and  pay  money  at  a particular  day,  is 
not  within  the  statute.  Martin  v.  Chauntry,  2 Str.  1871. 
So  a promise  to  pay  300/.  to  B.  or  order  in  three  good  East 
India  bonds,  is  not  a note  within  the  statute.  Bull.  N.  P. 
2G8.  Moore  v.  Vanlute.  A contingent  note,  where  it  is  un- 
certain whether  the  money  shall  ever  become  payable  at  all 
or  not,  is  not  within  the  statute.  Goss  v.  Nelson,  1 Burr. 
22 6.  We  promise  to  pay  to  A.  B.  116/.  11s.  value  re- 
ceived on  the  death  ofGeorge  Heushaw,  provided  he  leaves 
either  of  us  sufficient  to  pay  the  said  sum,  or  if  be  shall  be 
otherwise  able  to  pay  it ; signed  by  one  only,  held  not  ne- 
gotiable. Roberts  v.  Peake,  1 Burr.  323 ; being  only  even- 
tual, not  absolute,  and  judgment  for  the  defendant.  A pro- 
missory note  to  pay  “ out  of  defendant’s  money,  thatshould 
“ arise  from  his  reversion  of  43/.  when  sold,”  was  held  not 
be  a note  within  the stat.  Carlos  v.  Fancourt,  5 Term  Rep. 
482. 

But  promissory  notes  are  good,  if  they  be  certainly  and 
at  all  events  payable  at  a certain  time. — Therefore  a pro- 
mise to  pay,  “ within  two  months  after  such  a ship  is  paid 
“ off,”  has  been  holden  good,  for  the  paying  off  a ship  is  a 
thing  of  a public  nature.  Andrews  v.  Franklin,  1 Str.  24. 
So  a promise  to  pay,  “ six  weeks  after  the  death  of  the  de- 
“ fendant’s  father,  for  value  received,”  is  good,  for  there  is 
no  contingency  whereby  it  may  never  become  payable,  but 
it  is  only  uncertain  as  to  the  time,  which  is  the  case  of  all 
bills  payable  at  so  many  days  after  sight.  Cooke  v.  Cole- 
ham,  2 Str.  1217.  So  a note  given  to  an  infant,  “ payable 
“ when  he  shall  become  of  age,  specifying  the  time,  12tli  of 
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“ June,  1750.”  So  it  would  have  been  good  had  it  been  “ pay- 
“ able  12th  of  June  1750,"  without  mentioning  the  plain- 
tiff’s being  then  to  come  of  age.  The  former  part  ot  the 
note  is  a promise  to  pay  the  money,  the  rest  fixes  the  parti- 
cular time,  when  it  is  to  be  paid.  It  is  enough,  if  it  be  cer- 
tainly, and  at  all  events,  payable  at  that  time.  Goss  v.  Kel- 
son, l Burr.  226.  So  a note  was  “ to  pay  on  the  receipt  of 
“ wages,  due  from  his  majesty’s  ship  the  Suffolk,  it  being 
“ in  full  for  his  wages  and  prize  money,  and  short  allow- 
“ ance  money  for  the  said  ship.”  Evans  v.  Underwood,  1 
Wils.  262.  So  a promise  by  A.  to  pay  “ so  much  to  B.  for 
“ a debt  due  from  C.  to  said  B.”  Popplewell  v.  Wilson, 

1 Str.  264.  So  acknowledging  to  have  received  “ certain 
“ bonds  and  notes,  and  to  be  indebted  in  the  balance,  which 
*«  the  maker  of  the  note  promised  to  pay.”  Chadwick  v. 

Allen,  1 Str.  706.  “ I promise  to  account  with  T.  S.  or  his 
“ order  for  value  received  by  me.” 

A bill  or  note  need  not  state  value  received,  for  as  these  N«d  not  *(»t« 
instruments  are  always  presumed  to  have  been  made  on  aj^”{“*re' 
valuable  consideration,  words  which  import  no  more,  cannot 
be  essential.  White  v.  Ledwick.  H.  2 5 Geo.  3.  K.  B. 

Vide,  Fortesc.  Rep.  282.  8 Mod.  267-  Show.  5.  2 Ld. 

Rav.  1556.  Contra.  2 Str.  1212.  Banbury  v.  Lesser. 

J . « A bill  or 

The  bill  or  note  itself  is  evidence  of  a consideration,  yet  note  evi- 

it  is  not  conclusive  evidence,  but  turns  the  proof  upon  the 
defendant,  to  shew  that  there  was  no  consideration  given  not  condo- 
for  such  bill  or  note;  and  so  he  can  shew,  that  it  is  still  but 
a simple  contract,  and  therefore  but  a nudum  pactum,  unde 
non  oritur  actio.  1 Salk.  129.  Clerk  v.  Martin,  and  Fat- 
ter v.  Pearson.  Gilb.  Eq.  Rep.  154.  Brown  v.  Marsh, 

Vide  2 Ld.  Ray.  1556. 


Of  the  transfer  of  Bills,  <!fc. 

Bills  of  exchange  and  promissory  notes,  in  order  to  be  ii.>«  bills, 
negotiable,  must  be  made  payable  to  order  or  to  bearer;  if  «>«  insoluble, 
made  payable  to  order  they  are  transferable  by  indorsement, 

z 2 
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and  if  made  payable  to  bearer  they  are  transferable  by  mere 
delivery.  If  a bill  or  note  be  indorsed,  the  person  making 
the  indorsement  is  called  the  indorser^  the  person  in  whose 
favour  it  is  made  (if  his  name  be  mentioned  therein,)  the 
indorsee. 

And  the  name  of  the  indorser  must  appear  upon  an  in- 
dorsement/ and  it  must  be  written  or  otherwise  signed  by 
him,  or  some  person  authorised  by  him  for  that  purpose. 

Upon  bills  or  notes  for  the  payment  of  less  than  bl.  the  in- 
dorsement must  be  attested  by  one  subscribing  witness.  17  ' 
Geo  3.  c.  30.  s.  1.  made  peipetual  by  27  Gev.  3.  c.  16. 

No  particular  words  are  essential  to  an  indorsement,  the  v 
mere  signature  of  the.  indorser  is  in  general  sufficient. 
Holt's  Rep.  117.  Eastv.  Essington. 

An  indorse-  But  the  indorsement  of  a bill  or  note,  for  payment  of  less 
^,an  mention  the  name  and  place  of  abode  of  the 

than  si.  indorsee,  and  bear  date  at  or  before  the  time  of  making  it. 

17  Geo.  3.  c.  30. 

Difference  be-  An  indorsement  which  mentions  the  name  of  the  person 
rtorte'mini and  >»  whose  favour  it  is  made,  is  called  a full  indorsement. — 
ooe u> blank.  i„ dorsement  which  does  not,  as,  “ John  Doe,”  only,  a 

blank  one. 

The  operation  A full  indorsement  either  restrains  the  negotiation  of  the 
blank  iniWc-  Bill  or  note,  or  does  not  restrain  it. — A blank  indorsement 
“*"*•  makes  the  bill  or  note  payable  to  the  bearer.  Archer  v. 

Bank  of  Eng.  Dong.  639.  But  by  a special  indorsement, 
the  holder  of  the  bill  or  note  may  stop  the  negotiability. 
Ibid. 

If  A.  indorse  a bill  or  note  to  B.,  he  thereby  puts  it  in 
the  power  of  B.  to  overwrite  what  B.  pleases.  Lambert  v. 
Oakes,  1 Ld.  Ray.  443. 

A restrictive  An  indorsement  is  restrictive  which  either  has  words 
mdursement.  ma^jng  jt  so>  or  jg  mtMje  jn  favour  of  a person  who  cannot 

make  a transfer : — as,  “ pay  the  contents  to  J.  S.  only,” 
Edie  v.  East  Ind.  Com.  1 Bla.  R.  296.  or,  “ to  J.  S.  for  my 
use.”  Ibid.  299.  As  is  also  an  indorsement  to  an  infant. 
But  the  mere  omission  of  the  words  to  give  a power  of 
transfer,  will  not  make  an  indorsement  restrictive.  2 Burr. 
1316.  S.  C. 
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A restrictive  indorsement  precludes  the  person  in  whose  A rcstrirtive 
favour  it  is  made,  from  making  a transfer,  so  as  to  give  a t,r(.ci,,,:,.s  iiie 
right  of  action  either  against  the  person  making  it,  or  any^f  P'J"’’ 1 y'" 
the  antecedent  parties;  and  if  tire  restriction  be  express  >' 

\ i • • i from  making  a 

from  restraining  a payment  to  their  prejudice.  Archer  v.  transfer,  so  a. 

Bank  of  Eng.  Doug.  6 15.  As  where  a bill,  after  indorse- 

ment,  with  an  express  restriction  of  the  drawee,  was  ne-  ,h,c. 

person  making 

gotiated  by  his  clerk,  or  paid  upon  the  drawee’s  failure,  it,  or  tiny  of 
for  the  drawer’s  honour,  the  drawer  recovered  back  the  mo-  pa,n«?  ' 
ney.  I hid. 

It  is  6aid  an  indorsement  cannot  be  made  for  less  than  the  A" 
full  sum  mentioned  in  the  bill  or  note.  For  where  a man's  t*  matte  for 

...  . - * . If  »*  ttiiin  the 

contract  has  subjected  him  to  one  action,  it  cannot  be  di-fuiigun)  »R-n- 
vided  so  as  to  subject  him  for  two.  Hawkins  v.  Cardee,  I",,',!1' 
Cartlx.  46G.  Nor  can  a transfer  by  indorsement  be  made  It  run  only  be 
by  any  one  but  by  him  who  has  the  right.  Catch  k v.  ™ ^ 

Vickery,  Doug.  Go 0.  Smith  v.  Chester,  1 T.  R.  G44.  But  ha»tlio  po»- 

session  of  it. 

a transfer  by  delivery  may  be  made  by 'any  person  who 
lias  the  possession.  Miller  v.  Race,  1 Burr.  458.  Grant  v. 

Vaughan,  3 Burr.  1516.  Although  the  holder  cannot  in- ThmiSli the 

w . » • l • • r -t*  h<»ldrr  cannot 

dorse  it  for  part,  yet  he  may  bring  his  action  for  part,-  it  mdorae  it  for 
lie  acknowledge  satisfaction  for  the  residue.  Hawkins  v.  Car-  *n 

dee,  1 Salk.  65.  And  where  a part  is  paid  of  the  bill  or  action  for  part, 
note  by  the  drawer,  I take  it  that  it  may  be  indorsed  over 
for  the  remainder. 

Where  the  transfer  is  by  indorsement,  that  indorsement  An  imiorse- 
may  be  made  on  a blank  bill  or  note,  before  the  insertion  of  m»5e before* 
any  date  or  sum  of  money,  in  which  case  the  indorser  is  actually &C-  '* 
liable  for  any  sum,  at  any  time  of  payment  that  may  after-  drawu. 
wards  be  inserted.  Russell  v.  Langstaff'e,  Doug.  4 96.  . „ , 

° A transfer  by 

A transfer,  bj  delivery',  may  be  made  by  any  person  who  deiiY<ry  may 
has  the  possession.  Miller  v.  Race,  Burr.  452.  Therefore,  in  any'pV!.,!,? 
case  of  a loss  by  theft  of  accident,  if  the  bill  or  note  be  *ho  blu‘  p“' 
transferable  by  mere  delivery,  the  thief  or  finder  may  trans-  ifioat.ih.Gm!. 
fer  it.  Dwaller  v.  Herring,  9 Mod.  4-1.  If  by  indorsement  ferit^if by  u- 
only  he  cannot.  Ibid,  ride  9 10  W.  3.  c.  17.  s.  3.  h* 

' If  a bill  or  uote  be  payable  to  several,  not  in  partnership,  ifabiii.&c.t* 
the  right  of  transfer  is  in  all,  not  in  any  individually.  Car- 
rick  v.  Vickery,  Doug.  630.  If  in  partnership,  either  may  >,*rll,',,l'i 
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transfer V°in  indorse  the  partnership  name.  If  payable  to  A.,  for  the  use 
n ? r» h !p B'*  ti,e  r'£'1t  is  in  B-  fcnt-  3°7-  Cramlington  v.  Etans. 
"*•**  ludurw  If -the  right  be  in  a feme  sole,  and  she  marries,  it  devolves 

the  parlurr* 

fch  ji  name.  upon  her  husband,  the  right  vesting  in  him  and  the  wife 
Ifa  lull.  &c.  is  having  no  power  to  dispose  of  it.  Cannon  v.  Martin,  3 Wilt. 

payable  to  a 

wii--,  and  5.  1 Stra.  M6.  S.  C»  It  the  person  who  has  the  right  to 

.Wvnn.V’iX  ,ransfer,  die,  it  devolves  upon  his  personal  representatives. 
W wui.d  Ranlinso’i  v.  Stone,  3 IF/fc.  1.  1 Sira.  1260.  S.  C.  If  he  be- 

totliSp*  *»4  oflt 

lf*b*  peraon  comes  bankrupt,  on  his  assignees.  But  such  transfer  will 
of  tra.'Ir.r  a,!  not  g'veail.v  right  of  action,  except  against  him  personally. 
yoHis  upon  Kins  v.  Thom,  1 T.  It.  489.  And  such  transfer  may  be 

it  pi  ibeiw  ^ J 

taOvrs.  made  either  before  the  expiration  of  the  time  limited  for 
li  i bankrupt,  its  payment  or  afterwards,  uidess  the  sum  be  under  bl.  Ld, 

on  his  as.b.o 

ntr8  Ray.  o7o.  Nut. ford  v.  Walcott , 

The  trankfir  may  be  nude  either  before  or  after  the  expiration  limited  for  payment. 


The  iiidorjic- 
. meiit  implies  » 
an  undertak- 
ing; from  the 
indorser  to  the 
indorsee. 


Fictitious 

payee. 


The  indorsement  implies  an  undertaking  from  the  in- 
dorser to  the  person  in  whose  favour  the  indorsement  is 
made,  and  every  other  person  to  whom  the  bill  may  after- 
wards be  transferred,  exactly  similar  to  that  which  is  im- 
plied by  drawing  a bill.  Every  indorser  charges  himself  in 
the  same  manner  as  if  he  had  originally  drawn  the  bill. 
Every  person,  whose  real  name  and  signature  appears*  on 
the  bill  or  note,  is  responsible  to  the  extent  of  the  credit  he 
gives  to  it  in  the  negotiation  of  it. 

Where  a bill  or  uote  is  in  the  hands  of  a bona  fide  purcha- 
ser for  a full  and  valuable  consideration,  and  the  acceptor, 
before  his  acceptance,  is  privy  to  the  non-existence  of  the 
payee,  and  who  cannot  give  an  order,  it  is  in  effect,  and  in 
point  of  law,  the  same  thing  as  if  made  payable  to  the 
holder;  namely,  the  bearer  and  the  acceptor  will  not  be  al- 
lowed to  say  that  the  bill  is  a bad  one.  Stone  v.  Freeland, 
3 T.  R.  186.  It  is  every  day’s  practice  to  fill  up  the  indorse- 
ment long  after  it  is  made;  nay,  even  in  court,  at  the  trial. 
Ld.  Mansfield,  2 Burr.  1225. 

If  a man  indorse  a bill,  before  tbe  sum  or  time  for  pay- 
ment be  mentioned  therein,  he  will  be  precluded  from  saying 
that  his  indorsement  was  prior  to  the  completion  or  issuing 
of  the  bill,  even  against  a person  who  knew  the  contrary 
when  he  took  it.  Russell  v.  Langstaffe,  Doug.  514. 
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If  a bill  or  note  is  made  payable  to  A.,  and  A.  indorses  it 
to  B.,  B.  indorses  it  to  C.,  and  the  bill  is  protested  for  nonpay- 
ment, B.  may  bring  an  action  on  this  bill  notwithstanding 
his  indorsement.  Dehers  v.  Harriott,  Show.  163. 

Though  a bill  or  note  be  without  the  words,  “ or  his  or-  if  the  word*, 
der,”  yet  the  indorsement  of  such  a bill  is  good,  or  of  the  J^omUte"’ 
same  effect  between  the  indorser  and  indorsee,  to  make  the 
indorser  chargeable  to  the  indorsee.  Holt,  C.  J.  Hill  v. 

Lewis,  1 Salic.  133. 

A blank  indorsement  is  an  indorsement  to  any  one  who  A blink  in. 

. . . . n • n .x  dorsement  is 

shall  happen  to  be  the  bearer.  In  Francis  v.  bcott , Dougt  all  indorse- 

633,  a bill  or  note,  with  indorsement  in  blank,  had  been  picked  "shall 

out  of  the  owner’s  pocket  at  Manchester  races  ; being  offered  happen  to  be 
- , x , , , ...  . thc  borer, 

for  payment  to  a house  at  Manchester,  who  did  not  know 

the  persons  whose  names  appeared  on  it,  they  sent  to  inquire 
about  their  credit,  finding  them  responsible,  gave  a valuable 
consideration  for  it,  and  sent  it  to  their  correspondent  in 
London ; he  carried  it  for  acceptance  ; the  acceptor  detained 
it,  and  said  it  was  stolen,  on  which  the  house  at  Manchester 
brought  their  action  against  the  drawer;  and  plaintiffs  re- 
covered ; the  defendant  being  unable  to  shew  that  the  bill 
had  been  unfairly  obtained. 


Of  tht  Acceptance  of  Bills. 

The  doctrine  of  acceptance  applies  to  bills  of  exchange 
only,  and  the  acceptance  is  an  obligation  to  pay ; for  the  end 
of  their  institution,  which  is  their  currency,  requires  it 
should  be  so;  and  on  this  principle,  bills  of  exchange  are  Bill*  are  con- 
considered,  and  are  declared  upon,  as  special  contracts,  dechmi  „Pou 
though,  legally,  they  are  only  simple  contracts.  Pillans  v.  con' 

Van  Mcropeand  another,  3 Burr.  1674. 

If  the  drawee  accepts  the  bill,  he  puts  himself  into  a si-  if  the  drawee 
tuation  to  make  it  obligatory  on  him  to  pay  the  bill,  either  bill,*  he  make* 
in  the  very  terms  of  it,  or  as  nearly  as  possible  to  its  literal 
import;  and  as  soon  as  he  has  made  himseli  the  principal  *^”rr>  tor* 
debtor  for  the  sum  contained  in  it,  the  law  raises  a pre- 
sumption against  him. 
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cannot  be 
found. 


it  » ab»oiate-  When  a bill  of  exchange  is  drawn  payable  some  time  af- 
Lr«T,T“7'0  ter  sight,  it  iS  absolutely  necessary  that  the  payee,  or  other 
bill  tor  .wept-  person  w|10  may  become  holder  by  transfer,  to  present  the 

»i*ce,  »i»*t  lu  1 J ...  . , . . , 

ptvt*  uoticeof  bill  for  acceptance,  in  order  to  ti\*  the  period  when  it  is  to  be 
by oo»-accept-  paid,  2 Hen.  Bla.:>6b.\  and  the  presentment  shoutil  be  made 
mme.  within  a reasonable  time,  id.  ibid.;  but  in  the  case  ot  bills 

payable  after  date,  it  does  not  appear  to  be  necessary  that 
the  holder  should  present  the  hill  for  acceptance  beiorevit 
becomes  due,  1 T.  R.  713.;  but  in  all  cases,  it  the  bit!  be 
dishonoured  by  non-acceptance,  it  is  incumbent  on  the 
holder  to  give  immediate  notice  to  the  person  from  whom 
• he  received  it.  Id.  ibid. — We  shall  hereafter  have  occasion 
to  inquire  within  what  time  it  is  absolutely  necessary  to 
give  such  notice,  in  treating  of  the  non-payment  of  bills  of 
If  the  dr»wee  exchange,  promissory  notes,  &c.  If  the  drawee  of  a bill 
cannot  be  found  at  the  place  where  the  bill  slates  him  to 
reside,  and  it  appear  that  he  never  lived  there,  or  has  ab- 
sconded, the  bill  is  to  be  considered  as  dishonoured,  Ld, 
Ray.'!.:  but  if  he  have  only  removed,  it  is  incumbent  on 
the  holder  to  endeavour  to  find  to  what  place  lie  has  re- 
moved, and  to  make  the  presentment  there,  Sir.,  1037. 
Bay/.  58.;  and  he  should  in  all  cases  make  every  possible  in- 
quiry after  the  drawee;  and,  if  it  be  iu  his  power,  present 
the  bill  to  hito,  though  it  will  be  unnecessary  to  attempt  to 
make  such  a presentment  if  the  drawee  leave  the  kingdom, 
in  which  event  it  will  be  sufficient  to  present  the  bill  at  his 
u thr  dr«w«  house.  1 Esp.  Rep.  51 1.  If,  on  presentment,  it  appear  that 
holder  mmi  the  drawee  is  dead,  the  holder  should  inquire  after  his  per- 
Itdi represent*.  ROnal  representative,  and  if  he  live  within  a reasonable  dis- 
tive, »nd  pre-  tance,  should  present  the  bill  to  him.  Mqlloy,  b.  2.  c.  10. 
him.  s-34.  Path.  pL  146. 

An  acceptance  An  acceptance  may  be  absolute,  as  where  the  acceptor  sub- 
idMointe  nr  scribes  “ accepted,"  or“  accepted  by  me,  A.  B.,”  or  “I  accept 
toadiUonai.  tj,e  an(j  wjp  p8y  jt  accorj|ng  (0  the  contents.”  Molloy, 

b.  2.  c.  10.  s.  16.  20.  If  he  says,*'  leave  the  bill  and  I will  ac- 
cept- it,”  this  is  a complete  acceptance.  Ibid.  Or  condi- 
tional, as  to  pay  when  goods  are  consigned  to  the  acceptor 
and  sold.  Smith  v.  Abbott,  2 Str.  1152. : or  upon  account  of 
the  ship  Thetis,  when  in  cash  for  said  vessel's  cargo.  Julian 
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v.  Shobrooke,  2 Wilt.  9.  It  may  be  in  writing  or  by  parol,  it  may  be  in 
Lumley  v.  Palmer,  2 Stra.  1000.  Pillans  v.  Van  Microp,  *0ri-,'"B  °r  p* 

3 llurr.  1672. ; or  qualified,  as  to  accept  to  be  paid  half  in  ,t  m,y  beqna- 
money  and  half  in  bills.  Petit  v.  Benson,  Com.  4 59.,  for  he  llfied' 
that  may  refuse  the  bill  totally,  may  accept  it  in  part ; or  for 
the  honour  of  the  drawer,  MutJ'ord  v.  fValcot,  1 Ld.  Ray. 

57  4. ; it  may  also  be  partial}  as  tor  a lesser  sum  than  drawn  or  partial, 
for,  Wagerstoffe  v.  Keene,  1 Sir.  214.;  or  for  a longer  time, 

Malloy,  b.  2.  c.  10.  s.  28. ; and  a promise  to  accept  is  an  A pron,^  or 
actual  acceptance.  Pillans  v.  Van  Microp,  3 Burr.  1674.  ttn  °Sre<'luc,‘t 

to  accept  the 

An  agreement  to  honour  a bill  before  drawn,  is  virtually  an  hiMUanac. 
acceptance.  ibid.  An  acceptance  after  the  day  of  pay-  cePUncc- 
ment  is  common.  M afford  v.  Walcot.l  Ld.  Ray.  575.  SoIfaman>,° 

if  a man  refuses  to  accept  unless  some  merchant  in  London  is  pr<-«ented 
will  sign  it,  if  the  merchant  signs  it,  he  becomes  acceptor  for  inec.'refu*** 
the  honour  of  the  drawer.  Ibid.  to  accept  it 

' unions  it  be 

•igued  by  another,  if  it  is  signed  by  that  person  the  acceptor  is  liable. 


And  in  general  nothing  but  an  express  agreement  ean  Nothin*  bat 
discharge  the  acceptor.  Ding  we  ll  v.  Dunster,  Doug.  247. 

will  discharge  the  acceptor. 


The  usual  mode  of  accepting  a bill  is  made  on  the  bill  it-  How  an  ac- 
self  by  the  drawee,  when  presented  to  him,  called  a written  mad*!"*  ** 
acceptance ; though  on  such  acceptance  the  name  of  the 
drawee  need  not  appear,  for  any  words  written  on  the  bill  by 
him,  not  putting  a direct  negative  upon  its  request;  as,  “ ac- 
cepted,” Com.  401  .anon,  “presented,"  “seen,"  Hid.  Poibell 
\.  Monnier,\  Atk.QW.  The  day  of  the  month,  ora  direction  ■ 
to  a third  person  to  pay  it  is  prima  facie  a complete  ac- 
ceptance. Moors.  Withy,  Bull.  N.  P.  270. 

On  a written  acceptance,  by  any  other  person,  it  is  es-  ifoccoptcd  by 
sential  his  name  should  appear,  and  such  acceptance  should  *"*  h!«  u» m*" 
be  clear  and  unequivocal.  shouidappew. 

If  a bill  be  drawn  on  several  persons  not  connected  in  if  drown  on^ 
partnership,  an  acceptance  by  one  will  bind  him  and  him  ’nns™»oPHn 
only.  Molloy,  b.  2.  c.  10.  s.  18.  £,d  ac”p.cd 

by  one,  that  one  which  accepts  il  is  only  liable. 


• But  where  there  are  two  joint  traders  and  a bill  is  drawn  u„t  if  drawn 
on  both  of  them,  the  acceptance  of  one  binds  Ihe  other,  if  it 
concerns  the  joint  trade ; but  it  is  otherwise  if  it  concern  the  “*«  ot 
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one  bindi  tbe  acceptor  only  in  a distinct  interest  1 Salk.  126.  1 Ld. 
olher  Ray.  175. 

If  a tactor  of  an  incorporated  company  draw  a bill  on  such 
company,  and  auy  member  accepts  it,  the  acceptance  shall 
not  bind  the  company  nor  any  other  member  of  it.  Ibid. 

An  answer  by  the  drawee  that  he  would  “ pay  if  J.  S. 
“ would  not,  but  that  he  must  first  apply  to  him;  not  that 
“ he  thought  he  would  pay,  but  because  he  judged  it  right 
“ to  put  him  upon  the  trial,  with  an  assurance  to  the- 
“ bolder  that  he  might  rest  satisfied  of  the  payment,”  was 
held  an  absolute  acceptance.  Wilkinson  v.  Luticidge,  1 Sir. 
648. 


An  implied  ic.  An  implied  acceptance  is  sufficient  to  charge  the  drawee, 
•liffieieui'io  and  that  it  need  not  be  in  the  form  of  a promise,  as  any 
dr«weflhe  thing  written  on  the  bill  by  the  drawee  not  expressing  a 
direct  refusal  to  accept  as  presented,  seen,  will,  if  unex- 
plained by  other  circumstances,  be  deemed  an  acceptance. 
Corn.  401.  “ Your  bill  shall  be  duly  honoured  and  placed 
“ to  your  credit,”  is  a good  acceptance.  1 Atk.  612. 

If  there  be  a conditional  acceptance,  the  payee,  at  the 
time  of  tendering  it,  must  take  it  in  one  light  or  other,  and 
abide  by  such  election ; for  if  he  conceives  the  acceptance 
to  be  conditional,  and  does  any  act  by  which  he  shews  his 
dissent  to  such  acceptance,  he  cannot  sue  afterwards  the 
drawee  as  acceptor.  Therefore,  where  a clerk  presented  a 
bill-  for  acceptance,  and  the  defendant  told  him,  “ the, 
“ drawer  had  consigned  a ship  and  cargo  to  him  and  ano- 
“ ther  at  Bristol,  but  as  he  could  not  know  whether  the 
“ ship  would  arrive  at  Bristol  or  London,  he  could  not  then 
“ accept,”  upon  which  the  clerk  said  “ he  would  leave  the 
“ bill  upon  condition,  that  if  the  defendant  did  not  after- 
“ wards  accept  it,  that  he  should  be  at  liberty  to  note  it 
“ from  the  time  when  he  first  presented  it.”  To  this  the 
defendant  assented,  and  the  bill  was  left.  In  October  the 
clerk  called  and  asked  if  he  would  accept.  The  defendant 
said  “ the  bill  was  a good  one,  and  it  would  be  paid  even  if 
“ the  ship  was  lost."  The  clerk  took  the  bill  to  a notary, 
and  noted  it  for  non-acceptance  from  the  time  it  had  Grst 
been  tendered.  The  ship  arrived  safe  in  London,  and  was 
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disposer]  of  by  the  defendant;  and  the  plaintiff  brought  this 
action  against  him  as  acceptor.  The  court  held,  this  was 
only  a conditional  acceptance,  which  the  party  had  liberty 
to  adopt  or  not ; that  having  refused  it  by  noting  the  bill, 
he  was  not  at  liberty  afterwards  to  sue  the  defendant  as  the 
acceptor.  Sprovat  v.  Mutinies,  2 7'.  R,  182. 

But  where  the  defendant  accepted  the  bill  to  pay  when 
goods  consigned  to  him,  and  for  which  the  bill  was  drawn, 
were  sold,  and  plaintiff  counted  upon  the  custom  of  mer- 
chants; after  verdict  it  was  moved  in  arrest  of  judgment, 
this  acceptance  depending  upon  the  contingency  of  the  sale 
of  the  goods,  was  not  within  the  custom,  or  negotiable. 

But  the  court  held  it  good,  for  though  the  plaintiff  might 
have  refused  to  take  such  an  acceptance,  and  have  protested 
the  bill,  yet  nobody  can  say  he  might  not  submit  to  it;  and 
it  will  affect  trade,  if  factors  are  not  allowed  to  use  this 
caution,  when  bills  arc  drawn  before  they  have  an  opportu- 
nity to  dispose  of  the  goods.  Smith  v.  Abbott,  3 Stra. 

1132. 

An  acceptance  to  pay  as  remitted  from  thence  at  usance 
was  held  to  be  a conditional  acceptance.  Banbury  v.  Lis- 
set,  2 Str.  1212. 

If  a man  says,  “ Leave  the  bill  with  me,  and  I will  look 
“ over  ray  accounts  and  books  between  the  drawer  and  me, 

“ and  call  to-morrow,  and  accordingly  the  bill  shall  be  ac- 
“ cepted,"  this  shall  not  amount  to  a complete  acceptance; 
for  this  mention  of  his  books  and  accounts  was  really  in- 
tended to  see  if  there  were  effects  in  his  hands  to  answer, 
without  which  perhaps  he  would  not  accept  same,  and  so 
it  was  ruled  by  Hale,  C.  J.  Molloy,  b.  2.  c.  10.  s.  20. 

A bill  was  drawn  by  one  Newton  on  Withy,  the  defen-  The under- 
dant,  in  favour  of  Scott,  who  indorsed  it  to  the  plaintiff,  bin  u an  a* 
He  tendered  it  for  acceptance  to  the  defendant,  who  under-  cet'Unc<'- 
wrote,  “ Mr.  Jackson,  please  to  pay  this  note,  and  charge 
“ it  to  Mr.  Newton’s  account  R.  Withy.”  Cur.  The  un- 
derwriting is  an  acceptance,  and  the  mode  of  payment  is  a 
transaction  between  them  two  only,  and  it  signifies  not  to 
what  account  it  is  to  be  put  when  paid.  Moor  v.  Withy, 

Bull.  N.  P.  270. 
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A bin  drawn  A bill  of  exchange  drawn  on  two  mu9t  regularly  have  a 

re^uTari'y  iTarf  joint  acceptance;  but  by  the  custom,  where  there  are  two 

ajomiucep-  j0jnt  traders,  and  one  accepts  a bill  drawn  on  both  for  him- 
taoc«.  ' 

self  and  partner,  it  binds  both  if  it  concerns  the  joint  trade, 
otherwise  if  it  concern  the  acceptor  only  in  a distinct  inte- 
rest anil  respect.  Pinkney  v.  Hell,  Salic,  i 26. 

If  drawee  rr-  A bill  was  left  for  acceptance:  the  next  day  plaintiffs 
and  »uv«  there  clerk  called  for  the  bill,  when  the  defendant  returned  it,  say- 
SliMgbt!’  “ inK  “There  is  your  bill,  it  is  all  right.”  Ld.  Kenyon,— 
do'not "mount  T,,c*e  wor<ls  can  by  no  implication  amount  to  an  accept- 
touo  accept-  ance,  and  they  convey  no  evidence  of  the  defendant’s  inten- 
tion to  hind  himself  to  the  payment  of  the  bill  at  all  events, 
which  is  necessary  to  charge  him  as  acceptor.  Powell  v. 
Jones,  E.  T.  33  Geo.  3. 

A qualified »c*  An  acceptance  may  be  qualified  as  thus,  “ I accept  this 

ceptauce.  „ |,a|f  tQ  pajj  jn  n,oney  anr|  |la|f  jn  bills”;  for  ]|e 

who  may  refuse  the  bill  totally  may  accept  it  in  part,  but  he 
to  whom  the  bill  is  due  may  refuse  such  acceptance,  and 
protest  it,  so  as  to  charge  the  drawer.  Also  it  is  said,  that 
after  such  acceptance  and  refusal  of  payment  he  hath  the 
same  liberty  of  charging  the  drawer,  thal  he  had  in  case  the 
bill  had  been  accepted  absolutely  and  payment  refused. 
Petit  v.  Benson,  Com.  454. 

An  acceptance  An  acceptance  may  be  inferred  from  the  circumstance  of 
rcdyfron'  the  the  drawee’s  keeping-the  bill  of  exchange  a great  length  of 
fng  the'bHu'  t'nie-  1 Al,c%  611*  Eep.  temp.  Hard.  978.,  or  from  any  other 
length  of  time,  act  which  gives  credit  to  the  bill.  Bull.  Ni.  Pri.  270. 

or  any  other 

act  which  4 hsp.  R,  220. 

gives  credit  to 
tllC  bill. 


Of  presenting  Bills  or  Notes  for  Payment. 

wiieti  s bill  of  Where  bills  of  exchange  are  drawn  payable  at  usance  or 
be  presented*0  a certa‘n  time  after  date,  or  after  sight,  such  bills  ought  not 
fur  payment.  (je  presented  for  payment  at  the  expiration  of  the  time 
mentioned  in  the  bills,  but  at  the  expiration  of  what  are 
termed  days  of  grace,  which  are  three  days,  exclusive  of 
the  day  on  which  the  bill  becomes  due,  every  where  except 
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at  Hamburgh,  where  that  day  makes  one  of  the  days  of 
grace.  Chiitty  on  Bills,  140.  If  the  last  day  of  grace  hap- 
pen to  fall  upon  a Sunday,  ora  great  holiday,  ns  Christmas- 
day,  the  hill  is  payable  on  the  day  before;  and  by  the  39 
and  40  Geo.  3.  c.  42.,  Good  Friday  is  to  be  considefed  as  a 
Sunday  or  Chrislmas-day.  When  a bill  of  exchange  is  ex- 
pressed to  be  payable  at  so  many  months  after  date,  the 
computation  is  by  calendar  months.  Days  of  grace  are  not  Note*, 
allowed  in  bills  or  notes  payable  on  demand;  but  on  pro- 
missory notes,  payable  at  a certain  time  after  date  or  after 
sight,  three  days’  grace  are  allowed  as  in  bills  of  exchange, 
and  computed  in  the  same  manner.  The  contract  of  the 
acceptor  of  a bill,  or  the  maker  of  a promissory  note,  being 
absolute,  it  has  been  decided,  that  it  is  unnecessary  to  pre- 
sent the  bill  or  note  to  them  for  payment  previous  to  the 
commencement  of  an  action.  10  Mod.  33.  1 Wits.  33. 

Smith  v.  Dclafountaine,  Bailey,  78.  The  holder  of  a biil 
or  note  may  therefore,  immediately  after  it  has  become 
due,  commence  an  action  against  the  acceptor  or  maker 
without  any  previous  demand  of  payment,  the  action  itself 
being  considered  a demand.  And  it  has  been  decided,  that 
if  the  acceptor  of  a bill  or  maker  of  a note  appoint  the  pay- 
ment to  be  made  at  a particular  place,  it  is  not  necessary 
for  the  holder,  in  order  to  charge  the  acceptor  or  maker, 
to  present  the  bill  or  note  at  that  particular  place.  2 Campbm 
Rep.  498.  13  East,  459-  -dec.  3 Taunt.  61.  cont.  But  if 
the  particular  place  of  payment  be  embodied  in  a promis- 
sory note,  it  has  been  held  that  presentment  at  the  particu- 
lar place  is  necessary  in  order  to  charge  the  maker.  14  East, 

500.  16  East,  112. 

In  order,  however,  to  charge  the  drawer  of  a bill,  or  the 
indorsers  of  a bill  or  note,  for  nonpayment,  it  is  necessary 
that  the  bill  or  note  should  be  presented  to  the  acceptor  or 
maker  for  payment  by  the  holder  upon  its  becoming  due; 
and  if  made  payable  at  a particular  place  or  by  a particular 
person,  the  presentment  for  and  demand  of  payment  should 
be  made  at  such  particular  place  or  upon  such  person. 

2 Hen.  Bla.  509.  It  is  not  necessary  that  the  demand  should 
be  personal,  but  it  is  sufficient  that  it  be  made  at  the  house 
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When  notice 
of  dishonour 
should  be 
given. 


of  the  acceptor  or  maker.  9 Esp.  Rep.  519.  If  the  accep- 
tor of  a bill,  or  maker  of  a note,  should  have  removed,  it  is 
incumbent  upon  the  holder  to  use  reasonable  endeavours  to 
discover  the  place  to  which  he  has  removed,  Str.  1087.; 
and  if  he  have  left  the  country,  presentment  of  the  bill  or 
note  to  his  wife  or  agent,  at  his  last  place  of  residence,  is 
sufficient.  2 Esp.  Rep.  all.  If  the  acceptor  of  a bill,  or 
maker  of  a note,  be  dead  at  the  time  on  which  it  becomes 
due,  the  holder  should  present  the  bill  or  note  to  his  per- 
sonal representative;  and  if  there  be  no  represeniative, 
should  present  it  at  the  house  of  the  deceased.  It  is  unne- 
cessary to  make  any  dcmaud  upon  the  diawer  of  a bill,  pre- 
vious to  an  action  against  the  indorser.  9 Burr.  669.  Upon 
the  neglect  or  refusal  of  the  acceptor  of  a bill,  or  the  maker 
of  a note,  to  pay  it  upon  presentment,  it  is  incumbeuL  upon 
the  holder,  in  order  to  render  the  drawer  of  the  bill  or  the 
indorsers  of  the  bill  or  note  liable,  to  give  them  notice  of 
its  dishonour;  and  in  the  case  of  a foreign  bill  of  exchange 
to  protest  it  for  non-payment.  Notice  of  the  dishonour 
must  be  given  within  a reasonable  time,  dependent  upon 
the  circumstances  of  each  case;  and  the  general  rule  seems 
to  be,  with  respect  to  persons  living  in  the  same  town,  that 
the  notice  shall  be  given  by  the  next  day;  and  with  regard 
to  such  as  live  at  different  places,  that  it  shall  be  sent  by 
the  next  post.  But  if  in  any  particular  place  the  post 
should  go  out  so  early  after  the  receipt  of  the  intelligence, 
ns  that  it  would  be  inconvenient  to  require  a strict  adhe- 
rence to  the  general  rule,  then,  with  respect  to  a place  so 
circumstanced,  it  would  not  be  reasonable  to  require  the 
notice  to  be  sent  till  the  second  post.  1 T.  R.  167-  The 
notice  may  be  sent  by  letter  delivered  at  a receiving-house 
appointed  by  the  post-office,  Peake,  1S6.;  but  it  is  not  suf- 
ficient to  deliver  it  to  a bellman  in  the  street.  Id.  ibid. 

Where  there  are  several  indorsements,  and  the  holder 
gives  notice  of  dishonour  to  his  immediate  indorser,  neither 
that  indorser,  nor  any  prior  indorser,  is  bound  to  transmit 
the  notice  on  the  very  day  on  which  he  receives  it;  but 
each  successive  indorser  will  be  considered  as  having  used 
due  diligence,  if  he  transmit  the  notice  of  dishonour  on  the 
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day  after  it  is  received;  but  if  he  neglect  giving  the  notice 
on  that  day  and  the  day  after,  it  is  too  late,  and  it  is  not 
enough  that  the  drawer  or  indorser  receives  notice  in  as 
many  days  as  there  arc  subsequent  indorsees,  unless  it  be 
shewn  that  each  indorsee  gave  notice  within  a day  after 
receiving  it.  2 Catnpb.  Rep.  209,  210. 

In  case  of  the  dishonour  of  a foreign  bill  of  exchange,  in  As  to  the  uo- 
addition  to  the  notice  of  the  dishonour,  which  must  be  sent  honour  »f  a 
by  the  holder  to  the  parties  whom  he  intends  to  hold  liable  forelE“  bl11- 
thereon,  it  is  necessary  that  the  bill  should  be  protested, 
which  ought  regularly  to  be  done  on  the  last  day  of  grace. 

4 T.  R.  174.  In  practice  it  is  usual,  however,  for  a notary, 
on  the  day  on  which  payment  was  refused,  to  make  a mi- 
nute upon  the  bill,  consisting  of  his  initial,  the  day,  month, 
and  year,  when  payment  was  refused;  the  notary  having 
made  this  minute,  draws  up  the  protest  at  his  leisure.  See 
the  form  of  a protest  in  Chitty  on  Bills,  p.  159.  There 
is,  however,  an  exception  to  the  rule  requiring  notice,  in 
case  the  drawer  of  a bill  of  exchange,  who  has  indorsed  it, 
not  having  from  the  time  of  making  the  bill  any  effects  in 
the  hands  of  the  drawee  or  acceptor.  In  such  case,  notice 
to  the  drawer  is  held  not  to  be  necessary.  1 Bos.  £ Pul. 

654.  3 Esp.  Rep.  158.  The  like  exception  applies  to  the 
ease  of  the  payee  of  a promissory  note,  who  indorses  it,  at 
the  same  time  knowing  that  the  maker  is  insolvent.  2 lien. 

Ilia.  236. 


Forms  of  Declarations  on  Promissory  Notes. 

( Commence  the  declaration  in  K.  B.,  C.  P.  or  Exchequer,  Payee  or  iu- 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  maker.  **“ia*1 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
p.  30  to  117 ■) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
t day  of  , in  the  year  of  our  Lord  1813,  to  wit,  at 
Westminster,  in  thecounty  of  Middlesex,  made  his  certain 
promissory  note  in  writing,  bearing  date  the  day  and  year 

+ The  date  of  the  note. 

/ 
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aforesaid,  ami  then  and  there  delivered  the  said  note  to  the 
said  A.B.,  by  which  said  note  the  said  C.  D.  promised  to  pay, 
at  two  months  after  the  date  thereof,  to  the  said  A.  B.  or  or- 
der the  sum  of  100/.  value  received*.  By  means  whereof  and 
by  force  of  ihe  statute  in  that  case  made  and  provided,  lie  the 
said  C.  D.  then  and  there  became  liable  to  pay  the  said 
A.  B.  the  said  sum  of  money  in  the  said  note  specified,  ac- 
cording to  the  tenor  and  effect  of  the  said  uote;  and  being 
so  liable,  be  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  to  pay  him  the  said 
sum  of  money  in  the  said  note  specified,  according  to  the 
tenor  and  effect  of  the  said  note.  (Add  counts  upon  the 
consideration  given  for  the  note,  the  money  counts,  and 
conclusion,  and  breach,  according  to  the  form  of  court  used.) 

' Evidence  re-  In  an  action  by  the  payee  against  the  maker  of  a note,  it 
acu'nb”  the  >s  >n  general  only  necessary  for  the  plaintiff  to  be  prepared 
tiiumki™'*  *°  Pro,^uce  the  note,  and  to  prove  the  handwriting  of  the 
maker.  If  there  be  a subscribing  witness  to  the  note,  such 
witness  must  be  called  to  prove  the  handwriting,  otherwise 
it  may  be  proved  by  any  other  person.  If  the  note  has 
been  lost  or  destroyed  by  the  defendant,  or  if  it  is  in  his 
hands,  and  he  has  had  notice  to  produce  it,  in  such  cases  it 
is  sufficient  to  produce  a copy  of  the  note,  or  to  give  parol 
evidence  of  its  contents. 

indorsee  If  the  action  be  at  the  suit  of  an  indorsee,  insert  the  in- 

makcr!  "IC  dorsement  at  the  asterisk,  as  in  the  precedent,  post,  p.  364, 
(after  stating  the  indorsement,  go  on,  as  in  the  above  prece- 
dent, from  the  asterisk;)  and  it  will  be  necessary  to  prove 
tbe  handwriting  of  the  indorser.  If  the  action  be  by  a se- 
cond, third,  or  any  subsequent  indorsee,  and  all  the  in- 
dorsements are  set  out,  it  will  be  necessary  to  prove  the 
handwriting  of  each  indorser;  but  if  the  first  indorsement 
■is  fn  blank,  the  plaintiff  need  not  set  forth  any  indorse- 
ment except  the  first,  and  may  6tate  the  uofc  to  have 
been  indorsed  directly  from  the  first  indorser  to  himself, 
striking  out  the  names  of  all  the  other  indorsers;  in  this 
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case  he  need  only  prove  the  handwriting  of  the  first  indor- 
ser, all  the  others  are  discharged.  Peake  At.  Pri.  9 So. 

If  tlie  note  be  drawn  pavable  at  a particular  place,  it  is  When  a rot* 

. 1 , , is  mude  pay- 

advjsable  to  add  a count  in  the  declaration  immediately  abic  at  a par. 
after  the  precedingone,  averring  that  the  note  was  presented  licuiar  Placc 
at  the  particular  place;  the  court  of  Common  Pleas  having 
decided  that  such  an  averment  is  necessary.  2 Taunt.  61. 

2 Camb.  Rep.  519.  Upon  this  count  the  plaintiff  should  be 
prepared  to  prove,  in  addition  to  the  evidence  before  stated, 
the  fact  of  the  presentment  of  the  note  at  the  particular 
pluce. 

And  whereas  also  the  said  C.  D.  afterwards,  to  wit,  on  Count  upon  a 
the  said  day  of  *,  in  the  year  of  our  Lord  1S13  ^'p^VicuUr 

aforesaid,  to  wit,  at  Westminster  aforesaid,  in  the  county  Placc- 
aforesaid,  made  his  other  certain  promissory  note  in  writ- 
ing, hearing  date  the  day  and  year  last  aforesaid,  and  then 
and  there  delivered  the  said  last-mentioned  note  to  the  said 


A.  B.,  by  which  said  last-mentioned  note  he  the  said  C.  D. 
then  and  there  promised  to  pay,  at  t,  two 

months  after  the  date  thereof,  to  the  said  A.  B.  or  order,  the 
sum  of  100/.  value  received  as  advised.  By  means  whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided, 
he  the  said  C.  D.  then  and  there  became  liable  to  pay  to 
the  said  A.  B.  the  said  sum  of  money  in  the  said  last-men- 
tioned note  specified,  according  to  the  tenor  and  effectof  the 
said  last-mentioned  note.  And  being  so  liable,  he  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.,  to  pay  him  the  said  sum  of  mo- 
ney in  the  said  last-mentioned  note  specified,  according  to 
the  tenor  and  effectof  the  said  last-mentioned  note.  And 


the  said  A.  B.  avers,  that  afterwards  when  the  said  last- 
mentioned  note  became  due  and  payable,  according  to  the 
tenor  and  effect  thereof,  to  wit,  on  the  day  of  in 


* The  date  of  the  note. 

+ Tbc  place  where  payable  at. 

* The  day  on  which  ths  note  becomes  due. 
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the  year  last  aforesaid,  at  t aforesaid,  to  wit,  at 

Westminster  aforesaid,  in  the  comity  aforesaid,  the  said 
last-mentioned  note  was  presented  and  shewn  to  the  said 
C.  D.  for  payment  thereof,  and  the  said  C.  D was  then  and 
there  requested  to  pay  the  said  sum  of  money  therein  spe- 
cified, according  to  the  tenor  and  effect  of  the  said  last- 
mentioned  note;  but  that  the  said  C.  D. did  not  nor  would, 
at  the  said  time  when  the  said  last-mentioned  note  was 
so  presented  and  shewn  to  him  for  payment  thereof,  as 
aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum  of 
money  therein  specified,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do,  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid.  (Add  the  money  counts, 
as  ante,  p.  142,  and  breach,  according  to  the  form  of  court 
used.) 

Indorsee  f Commence  the  declaration  in  K.  7?.,  C.  P.,  or  Exchequer, 

•gainst  indor-  ^ t 7 

•er,  the  maker  or  in  in  ferior  courts,  by  or  against  particular  persons,  as  the 
payment. ease  mu,t  be,  according  to  the  forms  of  courts  given  from  page 

30  to \n.j 

For  that  whereas  one  E.  F.  heretofore,  to  wit,  on  the 
day  of  *,  in  the  year  of  our  Lord  1813,  to  wit, 

at  Westminster,  in  the  county  of  Middlesex,  made  his 
certain  promissory  note  in  writing,  bearing  date  the  day 
and  year  aforesaid,  and  then  and  there  delivered  the  said 
note  to  the  said  C.  D.,  by  which  said  note  the  said  E.  F. 
then  and  there  promised,  at  t,  two 

months  after  the  date  thereof,  to  pay  the  said  C.  D.  or  or- 
der the  sum  of  100/.,  value  received  as  advised.  And  the 
iniorieratnt.  said  C.  D.,  to  whom  or  to  whose  order  the  payment- of  the 
said  sum  of  money,  in  the  said  note  specified,  was  to  be 
made  after  the  making  of  the  said  note,  and  before  the  pay- 
ment of  thesaid  sum  of  money  therein  specified,  to  wit,  on 
the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  indorsed  the  said  note,  and  thereby  then 
and  there  ordered  and  appointed  the  said  sum  of  money. 


■t  The  place  where  payable. 
* The  date  of  the  note. 
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in  the  said  note  specified,  to  he  paid  to  the  said  A.  B.,  and 
then  and  there  delivered  the  said  note,  so  indorsed  as  afore- 
said, to  the  said  A.  B.  And  the  said  A.  B.  in  fact  says, 
that  afterwards  when  the  said  note  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  to  wit, 
on  the  day  of  •,  in  the  year  aforesaid, at 

t aforesaid,  to  wit,  at  Westmiustei  aforesaid,  in 
the  county  aforesaid,  the  said  note  was  presented  and  shewn 
to  the  said  E.  F.  for  payment  thereof,  ami  the  said  E.  F. 
was  then  and  there  requested  to  pay  the  said  sum  of  money 
in  the  said  note  specified,  according  to  the  tenor  and  effect 
of  the  said  note;  but  that  the  said  E.  F.  did  not  nor  would, 
at  the  said  time  when  the  said  note  was  so  presented  and 
shewn  to  him  for  payment  thereof  as  aforesaid,  or  at  any 
time  afterwards,  pay  the  said  sum  of  money  therein  spe- 
cified or  any  part  thereof,  but  wholly  neglected  and  refused 
so  to  do,  of  all  which  said  several  premises  the  said  C.  D., 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  had  notice. 

By  means  whereof,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  he  the  said  C.  D.  then  and  there  became 
liable  to  pay  to  the  said  A.  B.  the  said  sum  of  money  in  the 
said  note  specified,  when  he  the  said  C.  D.  should  be  there- 
unto afterwards  requested  ; and  being  so  liable,  he  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  money 
in  the  said  bill  of  exchange  specified,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  (Add  the 
money  counts,  as  ante,  p.  149,  and  breach,  according  to  the 
form  of  court  used.) 

In  an  action  against  the  indorser  of  a note,  it  is  not  neces-  Evidence, 
sary  to  prove  the  handwriting  of  the  maker,  or  of  any  in- 
dorser prior  to  the  defendant,  except  the  first,  unless  such 

* The  day  on  which  the  note  become*  due. 

t The  place  where  payable. 
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Pave*  <i?ninst 
I he  maker  of 
a note  payable 
•n  demand. 


Evidence. 


indorsement  be  specially  ailed  ged  in  the  declaration ; but  it 
is  necessary  to  be  prepared  to  prove  tile  handwriting  of  the 
defendant,  and  if  he  be  not  the  first  indorser,  the  handwriting 
of  such  indorser,  that  payment  was  duly  demanded  from 
the  maker,  and  if  the  note  u ere  made  payable  at  a particular 
place,  that  it  was  presented  at  such  place,  that  the  maker 
made  default,  and  that  notice  of  such  default  was  given 
to  the  defendant  within  a reasonable  time. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  by  or  against  a particular  person,  as  the 
case  may  be,  according  to  the  forms  of  courts  given  from  page 
30  tol\ 7.J 

For  tha.  whereas  the  said  C.  D.  heretofore,  to  wit,  on 
the  - day  of  *,  in  the  year  of  our  Lord  1813, 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  made 
his  certain  promissory  note  in  writing,  bearing  date  the  day  and 
year  aforesaid,  and  then  and  there  delivered  the  said  note  to 
the  said  A.B.,  and  thereby  then  and  there  promised  to  pay  to 
the  said  A.  B.,  on  demand,  the  sum  of  100/.  for  value  re- 
ceived. By  means  whereof,  and  by  force  of  the  statute  in 
stichcase  made  and  provided,  he  the  saidC.  D.  then  and  there 
became  liable  to  pay  to  the  said  A.  B.  the  said  sum  of  mo- 
ney in  the  said  note  specified,  when  he  the  saidC.  D.  should 
be  thereunto  afterwards  requested;  and  being  so  liable,  be 
the  said  C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.,  to  pay  him  the  said  sum  of 
money  in  the  said  note  specified,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  (Add  acount 
for  money  lent,  as  ante,  p.  142,  money  had  and  received,  as 
ante,  p.  143,  and  breach,  according  to  the  form  of  court 
used.) 

It  is  necessary  for  the  plaintiffs,  in  this  case,  to  prove  a 
demand  on  the  drawer  before  the  action  brought,  (the  note 
being  payable  on  demand,)  and  defendant’s  haudwriting. 

* Tbe  date  of  the  aott. 
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( Commence  the  declaration  in  K.  U.  or  C.  as  ante,p.  96. ) Surviving 

partner  hidor- 

* or  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  seCa^ain*t  th« 
• lie  (lay  of  *,  in  the  year  of  our  Lord  1811,  to 

\\  it,  at  Westminster,  in  the  county  of  Middlesex,  made  his 
certain  promissory  note  in  writing,  bearingdate  the  day  and 
year  aforesaid,  and  'hen  and  there  delivered  the  said  note 
to  one  G.  II. , and  thereby  then  and  there  promised,  one 
month  after  the  dat,e  thereof,  to  pay  to  the  said  G.  H.,  or  or- 
der, the  sum  of  loo/,  value  received.  And  the  said  G.  H.,  indorsement, 
to  whom  or  to  whose  order  the  payment  of  the  said  sum  of 
money,  in  the  said  note  specified,  was  to  be  made  after  the 
making  ot  t tie  said  note,  and  before  the  payment  of  the  said 
sum  oi  money'  theiein  specified,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
indorsed  the  said  note,  and  thereby  then  and  there  ordered 
and  appointed  the  said  sum  of  money  in  the  said  note  spe- 
cified, lo  be  paid  to  the  said  A.  B.  and  E.  I7.,  in  the  life-time 
of  the  sa  d 1 . F.,  and  tin  n and  there  delivered  the  said  note  • 
so  indorsed  as  aforesaid,  to  the  said  A.  B.  and  E.  F.  By 
means  whereof,  end  by  force  of  the  statute  in  such  case 
made  and  provided,  lie  the  said  C.  L>.  then  ami  there  became 
liable  to  pay  to  the  said  A.  B.  and  E.  F.  the  said  sum  of 
money  in  the  said  note  specified,  according  to  the  tenor  and 
elicit  ot  the  said  note;  and  being  so  liable,  he, the  said  C.  D., 
in  consideration  thefenf,  afterwards,  to  wit, on  the  same  day 
and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.  and  I7,.  F.,  in  the  life-time  of  the  said  E.  F., 
to  pay  tin  in  the  .said  sum  of  money  in  the  said  note  speci- 
fied, according  to  the  tenor  and  effect  of  the  said  note.  (Add 
a count  for  money  had  and  received  to  the  use  of  the  said 
A.  B and  E.  F.,  ill  the  life-time  of  the  said  E.  F.,  as  ante, 
p.  143,  and  breach,  as  ante,  p.97.) 

f Commence  the  declaration  in  K.  I!.,  as  ante,  p.  64,  in  ny  i,u«b«iid 
C.P.,as  ante,  p.  6o. J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  i>i>y«k“- ' ■ *i» 

wifi.*  wziilftl 

day  of  *,  in  the  year  of  our  Lord  1813,  to  wit,  at  West-  nir,  ugaimi 

t'jc  maker 


* The  date  of  the  no'e. 


Digitized  by  Google 


358 


ASSUMPSIT  0NT  BILLS,  &c. 


minster,  in  the  county  of  Middlesex,  made  his  certain  promis- 
sory note  in  writing,  bearing  date  the  day  and  year  aforesaid, 
and  then  and  there  delivered  the  said  note  to  the  said  E.,  (whilst 
she  was  sole  anil  unmarried,)  by  the  name  and  description  of 
, and  thereby  then  and  there  promised  one  month  after 
the  date  thereof,  to  pay  to  the  said  E.  the  sum  of  100/.  for 
value  received.  By  means  whereof,  and  by  force  of  the 
statute  in  such  rase  made  and  provided,  he  the  said  C.  D. 
became  liable  to  pay  to  the  said  E.  (whilst  she  was  so  sole 
and  unmarried)  the  said  sum  of  money  in  the  said  note  spe- 
cified, according  to  the  tenor  and  effect  of  thesaidnote;  and 
being  so  liable,  be  the  said  C.  D.,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  undertook, 
and  faithfully  promised  the  said  E.,  (whilst  she  was  so  sole 
and  unmarried,)  to  pay  to  her  the  said  sum  of  money  in  the 
said  note  specified,  according  to  the  tenor  and  effect  of  the 
said  note.  (Add  a count  for  money  lent  by  said  E.  (whilst 
she  was  6ole)  as  ante,  p.  142,  and  breach,  as  ante,  p.  65.) 

Unless  the  marriage  be  put  in  issue,  proof  of  defendant’s 
hamjw  nting  is  sutlicieut;  hut  if  the  marriage  be  put  in  is- 
sue, plaintiffs  should  be  prepared  to  produce  an  examined 
copy  of  the  register  or  some  person  present  at  the  marriage. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as 
Lie  by  iiihiai-  the  case  may  be,  according  to  the  forms  of  courts  given  from 

nn'  ta,  forlhe  , 

firm  mstal-  page  M to  \\Q.  J 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on 
the  day  of  *,  in  the  year  of  our  Lord  1813,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  made  his 
certain  promissory  note  in  writing,  bearing  date  the  day  and 
year  aforesaid,  and  then  and  there  delivered  the  said  note 
to  the  said  A.  B.,  and  thereby  then  and  there  promised  to 
pa)  to  the  said  A.  B.,  or  his  order,  the  sum  of  50/.  in  man- 
ner following : that  is  to  say,  10/.  on  the  day  of  , 
10/.  on  the  day  of  , 10/.  on  the  day  of  , 

10/.  on  the  day  of  , and  the  remaining  sum  of  10/. 


Evidence. 


On  a note, 


went. 


* Tbc  date  of  the  note. 
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•n  the  day  of  , then  next,  for  value  received  by 

him  the  said  C.  I).  By  means  wliereui,  and  by  lorteol  the 
statute  iiisuch  case  made  awl  provided,  ne  tnesa.d  C.  D.  then 
and  mere  became  Imnie  10  pay  to  the  said  A,  i>.  the  said 
sum  ol  money  m the  s.iin  note  speedied,  according  to  the 
tenor  ana  tiled  ol  the  sent  note.  Am!  being  so  liable,  lie  the 
said  C.  D.,  in  considcinuou  ihenoi,  aitervvards,  to  wit,  on 
the  same  day  and  eai  aforesaid,  at  vv  t simnister  afore.-aid, 
in  the  county  atoiesuri,  u>»<oiuok,  and  men  and  tliere  faith- 
fully promised  tin  said  .V.  d.  to  pay  him  me  said  sum  of 
money  in  the  sain  note  spt  cilleit,  aceord.ng  to  the  tenor  and 
eticctoi  the  sin  I noie;  and  the  said  A.  d.  in  laetsaith,  that 
alter  tilt  making  o.  lue  said  note,  to  w it,  on  tlie  said  day 
of  *,  in  the  year  aforesaid,  at  Wi  smimster  aforesaid,  in 
the  county  aloiesaid,  a eertaiu  sum  ol  inomy,  to  wit,  .the 
sun  oi  lot.  ol  lawful  money  ol  Great  Britain,  part  of  the 
said  sum  ot  not.  in  the  said  note  speedied,  betaine  and  was 
due  and  payable  tioni  the  said  C.  D.  to  me  said  A.  B.,  upon 
and  by  virtue  oi  the  said  note,  and  winch  said  sum  of  10/. 
he  tue  said  C.  L>.  their  and  there  became  and  was  liable  to 
pay  to  tlie  sard  A.  B.,  ncvor..ing  to  the  tenor  and  elleet  of 
tut  said  note,  and  oi  Ins  said  promise  and  undertaking,  so 
by  inm  made  tit  manner  aioresaid.  (Add  a count  lor  mo- 
lie)  lent,  as  atne,  p.  1 »VS,  and  breach,  according  to  the  torm 
ot  court  used.) 

Assumpsit  was  brought  by  the  indorsee  of  a note  of  hand, 
payable  by  instalments,  and  the  plainiitt  comiteJ  only  for 
such  sums  as  were  due:  and  tlie  court  held,  that  the  action 
could  be  maintained  to  recover  for  every  default,  and  that 
he  vi  as  not  obi igi  d to  declare  tor  the  wuole  sum.  Ashford 
v.  Hand,  Andr.  3 70.  Vide  Cro.  Jac.  50-1.  Beckwith  v. 
Kott.  i Sound.  o(j 4 ^ Cooke  v.  Whorirood. 

But  debt  will  not  lie  till  the  last  day  of  payment  be  past, 
on  a contract  to  pay  money  by  instalments  on  ditferent  days. 
Rudder  v.  Price,  1 H.  Black.  Rep.  547. 

* The  day  ou  which  the  instalment  becomes  due. 
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Vxyet  acninst  ( Commence  the  declaration  in  h.  B.,  C.  P.,  or  Exchequer, 

drnueroi)  note  . r . . . . 

payable  by  in-  or  in  inferior  courts , or  by  or  against  a particular  person,  as 

the  case  may  be,  according  to  the  forms  of  courts  giccnfrom 

hr  nut  paiil,  p.  30  to  liq. J 
tin*  nolr  to  be 

in  forcr  fur  the  l;or  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  tlie 
Thi<*if  for  the  day  of  *,  in  the  year  of  our  Lord  1813,  to  wit, 

whole  jum.  at  Westminster,  in  the  county  of  Middlesex,  made  his  cer- 
tain promissory  note  in  writing,  bearing  date  the  day  and 
year  aforesaid,  and  then  and  there  delivered  the  said  note 
to  the  said  A.  B.,  and  thereby  then  and  there  promised  to 
pay  to  the  said  A.  B.  or  order  the  sum  of  90/.  for  value  re- 
ceived; the  same  to  be  paid  in  manner  following:  the  sum 
of  10/  at  or  within  nine  days  after  ev^ry  quarter-day,  till 
. the  said  sum  of  90/.  should  be  fully  paid  and  discharged  ; the 
first  payment  thereof  to  he  made  at  or  within  nine  days  of 
Lady-day  then  next,  and  so  to  continue  quarterly  until 
fully  completed;  and  in  case  of  default  of  payment  of  any 
or  either  of  the  said  quarterly  payments,  ot  of  any  part  thereof, 
then  the  whole  of  the  said  note  to  be  in  full  force  for  the 
whole  of  the  said  sum  of  90/  By  means  whereof,  and  by - 
force  of  the  statute  in  such-case  made  and  provided,  he  the 
said  C.  D.  then  and  tiiere  became  liable  to  pay  to  the  said 
A.B.  the  said  sum  of  money  specified  in  the  said  note,  accord- 
ing to  the  tenor  andellectofthesaid  note.;  and  beingsoliable, 
he  the  said  C..D.,  in  consideration  thereof, afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  undertook,  and  faithfully  promised  the 
stid  A.  B.,  to  pay  him  the  said  sum  of  money  in  the  said 
note  specified,  according  to  the  tenor  and  effect  of  the  said 
Averment  of  note.  And  the  said  A.  B.  in  fact  saith,  that  after  the  mak- 
•ttTlmentbeiiii  >n?  sair*  note>  l',e  sa'‘l  C.  D.  did  not  pny  to  the  said 

unpaid.  a.  B.  the  first  payment  of  10/.,  which  by  the  said  note  was 
to  be  paid  to  him  at  or  within  nine  days  next  after  Lady- 
day  now  last  past,  whereby  the  same  note  became,  and  was, 
and  is  in  full  force  for  the  whole  of  the  said  sum  of  90/., 


* The  dale  of  the  note. 
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whereof  the  said  C.  D.  afterwards,  to  wit,  on  the  day 

of  *,  in  the  year  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  had  notice.  (Add  a count  for  mo- 
ney lent,  as  ante,  p.  142,  and  money  had  and  received,  as 
ante,  p.  143,  and  breach,  according  to  the  form  of  court 
used.) 

If  the  whole  of  the  money  be  due  on  this  note,  then  the 
averment  must  be  omitted. 

In  declaring  on  a note,  it  ought  to  be  set  out  as  it  really  Note  ought  t. 
is;  anti  where  the  plaintiff  left  out  the  contingencies  spe- deeul^li'oo"** 
cified  in  the  note,  it  was  held  to  be  a variance,  supposing  rral|r  “• 
the  note  had  been  good,  Roberts  v.  Peake,  1 Burr.  325. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  Declaration 

or  in  inferior  courts,  or  by  or  against  a particular  person,  as  agai'n''’omfof 

the  case  may  be,  according  to  the  forms  of  courts  given  from 

p.  30  to  1 1 7 •)  payable  joint- 

iv  or  $€V€r&llVi 

For  that  whereas  the  said  C.  D.  and  one  E.  F.,  heretofore, 
to  wit,  on  the  day  of  f,  in  the  year  of  our  Lord 

1813,  to  wit,  at  Westminster,  in  the  county  of  Middlesex, 
made  their  certain  proim-sory  nofe  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  then  and  there  delivered  the 
said  note  to  the  said  A.  B.,and  thereby  then  and  there,  one 
month  after  the  date  thereof,  jointly  or  severally  promised  to 
pay  to  the  said  A.  B.  or  order,  the  sum  of  50/.  for  value  re- 
ceived. By  means  whereof,  and  by  force  ofthe  statute  in  such 
case  made  and  provided,  he  the  said  C.  D.  then  and  there  be- 
came liable  to  pay  to  the  said  A.  B.  the  said  sum  of  money  in 
the  said  note  specified,  according  to  the  tenor  and  effect  of 
the  said  note;  and  being  so  liable,  he  the  said  C.  D.,  in  consi- 
deration thereof,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
'said,  undertook,  and  faithfully  promised  the  said  A.  B., 
to  pay  him  the  paid  sum  of  money  in  the  said  note  specie 
fied,  according  to  the  tenor  and  effect  of  the  said  note. 

(Add  the  money  couuts,  as  ante,  p.  142,  and  breach,  accord- 
ing to  the  form  of  court  used.) 

* The  day  on  which  the  instalment  becomes  due. 
t The  date  of  the  note. 
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A joint  or  se- 
▼**mI  note 
may  rta- 
n u on  agaiust 
vuc  ouly. 


Bt  the  a^mi- 

imtrotor  «*f 
the  payee 
against  tLc 
maker. 


Tlie  plaint i ft' declared  upon  a promissory  note,  by  which 
the  defendant  and  one  A.  B.,  conjunctim  aut  seperatim,  pro- 
mised to  pay.  There  was  a verdict  and  judgment  for  plain- 
till',  which  was  reversed  for  want  of  the  plaintiff's  shewing 
a title  to  bring  a separate  action  against  one  of  the  makers 
of  the  note,  for  the  declaration  stated  he  has  this,  or  some 
other  cause  of  action.  Ucington  v.  N title,  Str.  8iy.  But 
this  doctrine  has  been  overruled,  and  it  is  now  held,  that  in 
an  action  on  a joint  or  several  promissory  note  against  one, 
a declaration,  that  he  and  another  made  their  promissory 
note,  by  which  they  jointly  or  severally  promised  to  pay,  is 
good:  for  if  or  must  be  understood  as  a disjunctive,  the 
election,  whether  the  note  shall  be  joint  or  several,  is  in 
the  person  to  w hom  it  is  given,  and  by  suing  one,  he  shews 
his  election  to  consider  it  as  a several  note.  But  in  this 
case,  the  true  construction  ol  the  word  or  is,  that  it  is  syno- 
nimous  with  and.  They  both  promise  that  they,  or  one  of 
them,  shall  piy;  therefore  the  liability  is  on  both,  and  on 
each.  The  nature  of  this  transaction  forces  this  construc- 
tion. Rees  v.  Abbott,  Cou\  Rep.  832.  And  per  Buller  J.,  if 
the  note  had  been  joint  only,  and  it  had  been  stated  as  a se- 
veral one,  no  advantage  could  have  been  takeu  of  this,  but 
by  a plea  in  abatement.  Hid. 

If  a note  of  band  be,  “We  promise  to  pay,”  and  signed 
by  “ one”  of  the  parties  only,  the  “one”  that  signed  it  will 
be  liable,  and  the  declaration  may  state  it  in  the  singular 
number;  for  it  may  be  declared  on  according  to  its  legal 
operation.  1 Burr.  323.  Roberts  v.  Peake. 

( Commence  the  declaration  in  K.  B.  or  C.  P.,  as  ante, 
p.  78. ) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
day  of  *,  in  the  year  of  our  Lord  1813,  to  wit, 

at  Westminster,  in  the  county  of  Middlesex,  made  his  cer- 
tain promissory  note  in  writing,  bearing  date  the  day  and 
year  aforesaid,  and  then  and  there  delivered  the  said  note  to 
the  said  £.  F.  in  his  life-time,  and  thereby,  one  mouth  alter 


* The  date  of  the  note. 
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the  rlate  thereof,  promised  to  pay  to  the  said  E.  F.  or  order 
the  sum  of  40/.  for  value  received.  By  means  whereof,  and 
by  force  of  the  statute  in  such  case  made  and  provided,  he  the 
said  C.  D.  then  and  there  became  liable  to  pay  to  the  said 
E.  F.  iu  his  life-time,  the  said  sum  of  money  in  the  said  note 
specdied,  according  to  Ute  tenor  and  etiect  ol  the  said  note  ; 
and  being  so  liable,  he  the  said  C.  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  couniy  aforesaid,  under- 
took, auu  then  and  there  faithfully  promised  the  saul  E.  F. 
in  his  life-time,  to  pay  him  the  said  sum  of  money  in  the 
said  note  specified,  according  to  the  tenor  and  effect  of 
the  said  note.  (Add  a count  for  money  lent  by  the  testator 
in  his  life-time,  as  ante,  p.  142,  and  breach  and  ptofert,  as 
ante,  p.  78.) 

If  the  general  issue  only  be  pleaded,  proof  of  defendant’s  Evidence, 
handwriting  is  sutiicieni;  but  if  defendant  puts  the  admi- 
nistration in  issue,  the  plnint-iff  must  be  prepared  to  produce 
the  letters  of  admiiiistiation. 

( Commence  the  declaration  in  K.  D.,  C.  P.,  or  Exchequer,  Dectars- 
or  in  inferior  courts,  or  by  or  against  a particular  person,  as  dorUe^of  ■ 
the  case  mail  be,  accordintr  la  the  farm  of  courts  siveu  from  l"-<,niiMory 

• ° JO  O J Hull*.  against 

p.  30  to  1 17»y  the  maker, 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  p!'y«  d.'d, 
day  of  *,  in  the  year  of  our  Lord  1813,  to  wit,  “"^JXiacdit 

at  Westminster,  in  the  county  of  Middlesex,  made  his  cer-  om-ioth* 
tain  promissory  note  in  writing,  bearing  date  the  day  and  l>lain,‘t*' 
year  aforesaid,  and  then  and  there  delivered  the  said  note  to 
one  G.  H.,  and  thereby  then  and  there,  two  months  after  the 
date  thereof,  promised  to  pay  to  the  said  G.  II.  or  order  bol. 
for  value  received.  And  the  said  A.  B.  iu  fact  saitli,  that 
the  said  G.  H.,  to  whom  or  to  whose  order  the  payment  of 
the  said  sum  of  money,  in  the  said  note  specified,  was  to 
be  made,  alter  the  making  of  the  said  note,  and  before  the 
payment  of  the  said  sum  of  money  therein  mentioned,  to 
wit,  on  the  day  and  year  aforesaid,  at  Westminster  afore- 

* The  date  of  the  note. 
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If  the  payee  of 
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personal  re- 
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and  he  may 
indorse  it. 


said,  in  the  county  aforesaid,  died,  having  first  duly  made 
and  published  his  last  will  and  testament  in  writing,  and 
thereby  appointed  one  G.  H.  sole  executor  thereof,  after 
whose  death,  to  wit,  on  the  * day  of  , in  the 

year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  the  said  G.  II.  proved  the  said  will,  and  look  upon 
himself  the  burthen  of  the  execution  thereof;  and  after- 
wards, and  before  the  payment  of  the  said  sum  of  money 
in  the  said  note  specified,  to  wit,  on  the  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  the 
said  G.  H.  indorsed  the  said  note,  and  theieby  then  and  there 
ordered  and  appointed  the  said  sum  of  mono)  in  the  said  note 
specified,  to  be  paid  to  the  said  A.  B.,  and  then  and  there  de- 
livered the  saitl  note  so  indorsed  as  aforesaid  to  the  said  A.B.; 
of  all  which  premises  the  said  C.  D.  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  there  had  notice.  By  means  where- 
of, and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, he  the  said  C.  D.  then  and  there  became  liable  to  pay 
to  the  said  A.  B.  the  said  sum  of  money  in  the  said  note 
specified,  according  to  the  tenor  and  effect  of  the  said  note, 
and  of  the  said  indorsement  so  made  thereon  as  aforesaid; 
and  being  so  liable,  he  the  said  C.  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  the  said  sum  of  money  in  the  said  note 
specified,  according  to  the  tenor  and  effect  of  the  said  note. 
(Add  a count  for  money  lent,  as  ante,  p.  142,  and  breach, 
according  to  the  form  of  court  used.) 

If  the  payee  of  a note  or  bill  dies,  it  devolves  to  his  per- 
sonal representatives,  his  executors,  or  administrators,  and 
in  that  character  they  may  bring  an  action  on  it.  1 Term 
Rep.  487.  King,  Ex.  v.  Thorn.  And  they  may  indorse  it, 
and  their  indorsee  may  maintain  an  action,  in  the  same  man- 
lier as  if  the  indorsement  had  been  by  the  testator  or  inles* 


* Any  day  after  death  of  the  testator. 
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tate.  But  on  their  indorsement,  they  are  liable  personally 
to  the  subsequent  parties,  and  not  as  executors;  for  they 
cannot  charge  the  effects  of  the  testator.  3 IVils.  1.  Ro- 
binson v.  Stone,  2 Sir.  1200,  cited  in  2 Burr.  1225.  1 Term 
Rep.  487. 

And  in  an  action  brought  by  an  indorsee  of  a note,  in- 
dorsed by  an  administratrix,  such  indorsee  need  not  make 
a profurl  in  curiam  of  the  letters  of  administration,  because 
he  has  not  the  same  in  his  power  or  custody.  Robinson  v. 
Stone,  3 IVils.  1.  But  upon  the  trial,  it  will  be  incumbent 
on  him  to  shew  to  the  jury,  that  the  person  who  indorsed 
the  note  to  him  was  the  legal  and  proper  administrator. 
Ibid,  cited  in  2 Burr.  1225.  2 Str.  1200.  Robinson  v.  Stone. 

( Commence  the  declaration  in  K.  B.  or  C.  P.,  os  ante, 
p.  98.  J 

For  that  whereas  the  said  E.  F.  heretofore,  to  wit,  on  the 
day  of  *,  iu  the  year  of  our  Lord  1S13,  to  wit, 
at  W estminstcr,  in  the  county  of  Middlesex,  made  his  cer- 
tain promissory  note  in  writing,  bearing  date  the  day  and 
year  aforesaid,  anil  then  and  there  delivered  the  said  note  to 
the  said  C.  D.  before  he  became  a bankrupt,  and  thereby 
then  and  there,  one  month  after  the  date  thereof,  promised 
to  pay  to  the  said  C.  D.  or  order,  the  sum  of  401.  for  value 
received.  By  means  whereof,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  he  the  said  E.  F.  became 
liable  to  pay  to  the  said  C.  D.  before  he  became  a bankrupt, 
the  said  sum  of  money  in  the  said  note  specified,  according 
to  the  tenor  and  effect  of  the  said  note;  and  being  so  liable, 
he  the  said  E.  F.  in  consideration  thereof,  afterwards  to 
wit,  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  C.  D.,  to  pay  him  the 
said  sum  of  money  in  the  said  note  specified,  according  to 
the  tenor  and  effect  of  the  said  note.  (Add  a count  for 
money  lent  by  the  said  C.  D.  before  be  became  a bankrupt, 
as  ante,  p.  142,  and  breach,  as  ante,  p.  98.) 

If  a man  become  bankrupt,  the  property  of  bills  and 

i 

* Th«  date  of  the  note. 
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it  payee,  &e.  notes,  of  which  he  is  the  payee  or  indorsee,  vests  in  his  as- 
iu'ut»,'gii'eci'.,<l  siguees,  and  the  right  to  transfer  is  in  them.  And  if  in  fact 
he  indorse  a bill  or  note  after  his  bankruptcy,  and  that  be 
discovered  before  it  be  paid,  the  assignees  may  recover  it 
back  from  the  indorsee,  in  an  action  of  trover,  and  if  the 
money  be  received,  they  may  recover  the  money  in  an  action 
for  so  much  money  paid  to  their  use. 

If  piyrr  psy  If  the  payee  of  a note  pay  the  amount  of  it  to  an  indor- 
notf'tosr^iii-  see,  after  the  bankruptcy  of  the  maker,  he  may  recover 
iw'ilnipicj^of  aKainst  the  maker,  notwithstanding  his  bankruptcy  and  cer- 
drnwrr.heniay  tificate.  Toicres  v.  Wiggins,  4 Term  Rep.  71-1.  For  when 

still  tocovor  , . . - 

•gaunt  them,  the  plaintifl  had  paid  the  note,  a new  cause  of  action  arose 
against  the  drawer,  for  at  the  time  of  the  bankruptcy,  this 
plaintitfhad  no  demand  against  the  bankrupt.  Vide  3 IVils. 
528.  3 IVils.  13.  2()2.  Coirp.  4ft’0. 

Evidence.  For  the  evidence  necessary  in  this  case,  in  addition  to 
proof  of  defendant’s  handwriting,  see  ante  224,  5. 


Forms  of  Declarations  upon  Inland  Bills  of  Exchange. 

Payee neninit  [Commence  the  declaration  in  K.  It.,  C.  P.,  or  Exchequer, 
ofauhtblnd  or  *n  inferior  courts,  or  hy  or  against  a particular  person,  as 
to*1,  the  case  may  be,  according  to  the  forms  of  courts  given  from 

p.  30  to  117.) 

For  that  whereas  one  F,.  F.,  on  the*  day  of  , 

in  the  year  of  our  Lord  1813,  at  f , to  wit,  at  West- 
minster, in  the  county  of  Middlesex,  according  to  the  usage 
and  custom  of  merchants,  from  time  immemorial  used  and 
approved  of  within  this  kingdom,  made  his  certain  bill  of 
exchange  in  writing,  bearing date  the  day  and  year  afore- 
said, and  then  and  there  directed  the  said  bill  of  exchange 
to  the  said  C.  D.,  hy  the  name  and  addition  of  C.  D.  F.sq.; 
by  which  said  bill  of  exchange,  he  the  said  E.  F.  then  and 
there  requested  the  said  C.  D.,  two  months  after  the  date 
thereof,  to  pay  to  the  said  A.  B.,  or  order,  the  sum  of  100/. 
value  received  as  advised;  and  then  and  there  delivered  the 
* The  date  of  the  bill. 

• + The  place  at  which  the  bill  is  dated. 


Digitized  by  Google 


ASSUMPSIT  ON  BILLS,  &c.  367 

said  bill  of  exchange  to  the  said  A.  B.;  which  said  hill  of 
exchange  the  said  C.  D.,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  upon  sight  thereof  accepted  according  to  the 
said  usage  and  custom  of  merchants*.  By  means  whereof, 
and  according  to  the  said  usage  ami  custom  of  merchants, 
he  the  said  C.  D.  then  and  there  became  liable  to  pay  to  the 
said  A.  B.  the  said  sum  of  money  in  the  said  bill  oi  exchange 
specified,  according  to  the  tenor  and  effect  of  t said  bill 
of  exchange,  and  of  his  said  acceptance  thereof.  And  be- 
ing sq  liable,  he  the  said  C.  D.,  in  consideration  thereof,  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
him  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  according  to  the  tenor  and  effect  of  the  said  bill 
of  exchange,  and  of  his  said  acceptance  thereof  (Add  the 
money  counts,  as  ante,  p.  142,  and  breach,  according  to  the 
form  of  court  used.) 

In  an  action  at  the  suit  of  the  payee  against  the  acceptor  Evidence, 
of  a bill,  it  is  only  necessary  for  the  plaintiff  to  be  prepared 
to  produce  the  bill,  and  to  prove  the  acceptor's  handvvrit-  > 

ing. 

When  the  declaration  is  at  the  suit  of  an  indorsee,  pro-  By  fint  indor- 
ceed,  as  in  the  preceding  precedent,  as  far  as  the  asterisk,  **’ 

and  state  the  indorsement  as  follows: 

And  the  said  E.  F.,  (the  payee  or  drawer,  if  payable  to 
his  own  order)  to  whom  or  to  whose  order  the  payment  of 
the  said  sum  of  money,  in  the  said  bill  of  exchange  speci- 
fied, was  to  be  made  after  the  making  of  the  said  bill  of 
exchange,  and  before  the  payment  of  the  said  sum  of  mo- 
ney' therein  specified,  to  wit,  on  the  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  accord- 
ing to  the  said  usage  and  custom  of  merchants,  indorsed 
the  said  bill  of  exchange;  and  thereby  then  and  there  or- 
dered and  appointed  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified  to  be  paid  to  the  said  A.  B.; 
and  then  and  there  delivered  the  said  bill  of  exchange, 
so  indorsed  as  aforesaid,  to  the  said  A.  B.  By  means 
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Payrc  against 

the  acceptor, 
where  the  bill 
is  payable  at  a 
particular 
place. 

This  form  is 
not  absolutely 
necessary  to  be 
adopted, 
where  a bill  is 
accepted  pay- 
able at  a parti- 
cular place. 
See  ante,  349, 
353  The 
plaintiff  may 
declare  in  the 
common  form 
of  payee  v.  ac- 
ceptor, as  ante, 
3t>0.  , 
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whereof,  &c.  (state  the  liability  and  promise,  as  in  the  Iasi 
precedent,  from  the  asterisk.) 

In  an  action  at  the  suit  of  an  indorsee  of  a hill  of  ex- 
change, it  is  necessary  for  the  plaintiff,  in  addition  to  the 
production  of  the  bill  and  proof  of  the  defendant’s  handwrit- 
ing, to  be  prepared  to  prove  the  handwriting  of  the  indor- 
ser. See  the  observations,  ante,  p.  352,  respecting  actions 
by  the  indorsees  of  a promissory  note,  which  are  applicable 
to  bills  of  exchange. 

( Commence  the  declaration  in  K.  Ii.,  C.  P.,or  Exchequer, 
or  in  an  inferior  court,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  30  to  1 17 ■) 

For  that  whereas  one  E.  F.  on  the  day  of  *,intheyear 
of  our  Lord  1313,  at  t,  to  wit,  at  Westminster,  in  the 
county  of  Middlesex,  according  to  the  usage  and  custom  of 
merchants,  from  time  immemorial  usedand  approved  of  with- 
in this  kingdom,  made  his  certain  bill  of  exchange  in  writ- 
ing, bearing  date  the  day  and  year  aforesaid,  and  then  and 
there  directed  the  said  bill  of  exchange  to  the  said  C.  D., 
by  the  name  and  addition  of  C.  D.,  Esq.;  by  which  said  bill 
of  exchange  he  the  said  E.  F.  then  and  there  requested  the 
said  C.  D.,  two  months  after  the  date  thereof,  to  pay  to  the 
said  A.  II.,  or  order,  the  sum  of  100/.  value  received  as  ad- 
vised; and  then  and  there  delivered  thesaid  bill  of  exchange 
to  the  said  A.  B.,  which  said  bill  of  exchange  thesaid  C.  D., 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  upon  sight  thereof 
accepted,  according  to  the  said  usage  and  custom  of  mer- 
chants, payable  at  By  means  whereof, 

and  according  to  the  said  usage  and  custom  of  merchants, 
he  the  said  C.  I),  then  and  there  became  liable  to  pay  to  the 
said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange,  and  of  his  said  acceptance  thereof ; and  being  so 
liable,  lie  the  said  C.  D.  in  consideration  thereof,  after- 
* Tile  date  of  the  bill, 
t The  |ilace  where  the  bill  is  dated, 
t The  place  where  the  hill  ii  accepted  payable  at. 
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wards,  to  wit,  on  the  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  undertook,  and  then' 
and  there  faithfully  promised  the  said  A.  B.  to  pay  him  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified, 
according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  of  his  sa;d  acceptance  thereof.  And  the  said 
A.  B.  avers,  that  afterwards,  when  the  said  bill  of  exchange 
became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  day  of  *,  in  the  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  the 
said  bill  of  exchange  was  presented  and  shewn  to  the  said 
C.  D.  at  f,  for  payment  thereof,  according  to 

the  said  usage  and  custom  of  merchants,  and  the  said  C.  D. 
was  then  and  there  requested  to  pay  the  said  sum  of  money 
therein  specified,  according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange,  and  of  his  said  acceptance  thereof; 
but  that  the  said  C.  D.  did  not  nor  would,  at  the  said  time 
when  the  said  bill  of  exchange  was  so  presented  and  shewn 
to  him  for  payment  thereof,  as  aforesaid,  or  at  any  time  af- 
terwards, pay  the  said  sum  of  money  therein  specified,  or 
any  part  thereof,  but  wholly  neglected  and  refused  so  to  do, 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid. 

(Add  the  money  counts,  as  ante,  p.  142,  and  breach,  accord- 
ing to  the  form  of  court  used.) 

In  addition  to  the  evidence  required  in  actions  against  Evidence, 
the  acceptor  of  a bill,  it  will  be  necessary  to  prove  a pre- 
sentment for  payment  at  the  particular  place  mentioned  in 
the  bill  of  exchange. 

f Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  n,  P,v«, 
or  in  inferior  courts,  by  or  against  a particular  person,  as  the  “fui'c  d«t« 
case  may  be,  according  to  the  forms  of  courts  given  from  pa"c 
39  to  117  J ’ 

For  that  wljereas  the  said  C.  D.,  on  the  day  of  *, 

in  the  year  of  our  Lord  1813,  at  §,  to  wit,  at 

* The  day  on  which  the  hill  becomes  due. 
t The  place  where  the  bill  is  accepted  payable  at. 

' i The  date  of  the  bill. 

\ The  place  at  which  the  kill  is  dated. 

It  K 
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Westminster,  in  the  county  of  Middlesex,  according  to  the 
usage  and  c ustom  of  merchants,  front  time  immemorial  used 
andapproved  of  within  this  kingdom,  made  hiscenain  bill 
of  exchange  in  writing,  bearing  date  the  day  and  year  alore- 
said,  and  then  and  there  directed  the  said  bill  of  exchange 
toone  E.  F.,  by  the  name  and  addition  of  E.  F.,  Esq.;  by 
which  said  bill  of  exchange  he  the  said  C.  D.  then  and  there 
requested  the  said  E.  F.,  I wo  months  after  the  date  thereof, 
to  pay  to  the  said  A.  B.,  or  order,  the  sum  of  100/.  value 
received;  and  then  and  there  delivered  the  said  bill  of  ex- 
change to  the  said  A.  B.*  And  the  said  A.  B.  avers,  that 
afterwards,  and  before  the  payment  of  the  said  sumof  money 
in  the  said  bill  of  exchange  specified,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  thecounty  afore- 
said, the  said  bill  of  exchange  was  presented  and  shewn  to 
the  said  E.  F.  for  his  acceptance  thereof,  according  to  the 
said  usage  and  custom  of  merchants,  and  the  said  E.  F.  was 
then  and  there  requested  to  accept  the  same;  but  that  the 
said  i . F.  did  not  nor  would,  at  the  said  time  when  the  said 
bill  of  exchange  was  so  presented  and  shewn  to  hint  for  his 
acceptance  thereof,  as  aforesaid,  accept  the  same,  or  pay  the 
said  sum  of  money  therein  specified,  or  any  part  thereof,  but 
then  and  there  wholly  neglected  and  refused  so  to  do;  of  all 
which  said  several  premises  the  said  C.  D.,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  Westminster  aforesaid, 
in  thecounty  aforesaid,  had  notice.  By  means  whereof,  and 
according  to  the  said  usage  and  custom  of  merchants,  he  the 
said  C.  I).  then  and  there  became  liable  to  pay  to  the  said 
A.  B.  the  said  sutn  of  money  in  the  said  bill  of  exchange 
specified,  when  lie  the  said  C.  D.  should  be  thereunto  after* 
wards  requested;  and  being  so  liable,  he  the  said  C.  D.  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore- 
said, undertook,  and  then  and  there  faithfully  promised  tba 
said  A.  B.  to  pay  hint  the  said  sum  of  money  in  the  said  bill 

* I f the  declaration  be  at  the  i nit  of  an  indoncc,  bar*  inaart  th«  indons- 
mtnt,  «c«  tba  form,  ante,  p.  S6T. 
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of  exchange  specified,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  (Add  counts  upon  the 
consideration,  and  the  money  counts,  as  ante,  p.  142,  and 
breach,  according  to  the  form  of  court  used.) 

If  the  action  be  against  the  drawer  of  the  bill,  at  the  suit  Evidence, 
of  the  payee,  it  is  only  necessary  for  him  to  prove  the  hand- 
writing of  the  drawer,  that  the  bill  was  presented  for  accept- 
ance and  dishonoured,  and  that  notice  of  the  dishonour  was 
sent  to  the  drawer  within  a reasonable  time.  See  ante, 
p.  350.  If  an  action  be  at  the  suit  of  an  indorsee  against  the 
drawer,  it  will,  in  addition  to  the  above  evidence,  be  neces- 
sary to  prove  the  handwriting  of  the  indorser.  See  ante, 
p.  355.  So  if  the  action  be  against  the  indorser;  but  in  this 
latter  case  it  is  not  necessary  to  prove  the  handwriting  of 
the  drawer. 

( Commence  the  declaration  in  K.  B.,  C.  P.  or  Exchequer,  r»yeeorin. 

. . /*  • , . donee  against 

or  in  inferior  courts , or  by  or  against  a particular  person , as  drawer  or  in- 
the  case  may  be,  according  to  the  forms  of  courts  given  from  torh^ugX 

p.  39  to  117 .)  • fused  pay- 

# meat. 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
•day  of  , in  the  year  of  our  Lord  1813,  atf 

, to  wit,  at  Westminster,  in  the  county  of  Middlesex, 
according  to  the  usage  and  custom  of  merchants,  from  time 
immemorial  used  and  approved  of  within  this  kingdom, 
made  his  certain  bill  of  exchange  in  writing,  bearing  date 
the  day  and  year  aforesaid,  aud  theu  and  there  directed  the 
laid  bill  of  exchange  to  one  E.  F.,  by  the  name  and  addition 
of  E.'f*.',  Esq.;  by  which  said  bill  of  exchange  he  the  said 
C.  D.  then  and  there  requested  the  said  E.  F.,  two  months 
aftef  the  date  thereof,  to  pay  to  the  said  A.  B.,  or  order,  the 
sum  of  10W.  value  received  as  advised;  and  then  and  there 
delivered  the  said  bill  of  exchange  to  the  said  A.  B.,  which 
said  bill  of  exchange  the  said  E.  F.,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  upon  sight  thereof  accepted,  according  to 

* The  date  of  the  bill. 

t The  place  at  which  the  bill  it  dated. 

U B 2 
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the  said  usage  and  custom  of  merchants*.  And  the  said 
A.  B.  avers,  that  afterwards,  when  the  said  bill  of  exchange 
became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  day  of  t»  in  the  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid,  the 
said  bill  of  exchange  was  presented  and  shewn  to  the  said 
E.  F.  at  J,  for  payment  thereof,  according  to 

the  said  usage  and  custom  of  merchants,  and  the  said  E.  F* 
was  then  and  there  requested  to  pay  the  said  sum  of  money 
therein  specified,  according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange,  and  of  his  said  acceptance  thereof; 
but  that  the  said  h.  F.  did  not  nor  would,  at  the  said  time 
when  the  said  bill  of  exchange  was  so  presented 'and  shewn 
to  bun  for  payment  thereof,  as  aforesaid,  or  at  any  time  af- 
terwards, pay  the  said  sum  of  money  therein  specified,  or 
any  part  thereof,  but  wholly  neglected  and  refused  so  to  do; 
of  all  which  said  several  premises  the  said  C.  D.,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  had  notice.  By  means 
whereof,  and  according  to  the  said  usage  and  custom  of 
merchants,  he  the  said  C.  D.  then  and  there  became  liable 
to  pay  to  the  said  A.  B.  the  said  sum  of  money  in  the  said 
bill  ofexchange  specified,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested;  and  being  so  liable,  he  the 
said  C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  money 
in  the  said  bill  of  exchange  specified,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  (Add  counts 
upon  the  consideration,  and  the  money  counts,  as  ante, 
p.  142,  and  breach,  as  in  the  form  of  court  used.) 

If  the  action  be  against  the  drawer  of  the  bill,  at  the  suit 

* If  thh  declaration  be  at  the  auit  of  an  indorser,  here  insert  the  in- 
dorsement, see  the  form,  ante,  p.  S6T. 

t The  day  on  which  the  bill  becomes  due. 

* If  the  bill  be  accepted  payable  at  a particular  place,  insert  the  name 
of  the  place  here. 
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of  liie  payee,  it  is  only  necessary  for  him  to  prove  the  hand* 
writing  of  the  drawer,  that  the  hill  was  presented  lor  pay- 
ment and  dishonoured,  and  that  notice  of  the  dishonour  was 
sent  to  the  drawer  within  a reasonable  time.  See  ante# 
p.  350.  If  an  action  be  at  the  suit  of  an  indorsee  against 
the  drawer,  it  will,  in  addition  to  the  above  evidence,  be 
necessary  to  prove  the  handwriting  of  the  indorser.  See 
ante,  p.  352.  So  if  the  action  be  against'  the  indorser. 

Proof  that  a letter  containing  the  notice  was  put  into  the 
post-office  and  directed  to  the  defendant,  will  be  sufficient; 
but  no  evideurecan  be  given  of  such  letter  without  notice 
to  the  defendant  to  produce  it. 

If  no  notice  were  given  to  the  drawer  of  the  nonpayment 
by  the  acceptor,  and  it  in  fact  the  drawer  had  not,  at  the  1 
time  of  drawing  the  hill,  nor  any  time  afterwards,  any  effects 
of  the  drawer  in  his  hands,  (which  circumstance  will  ex- 
cuse the  want  of  notice,)  add  the  following  count  imme- 
diately after  the  preceding. 

And  whereas  also,  &e.  (same  as  in  the  last  precedent,  to  Declaration 
the  asterisk.)  And  the  saiil  A.  B.  avers,  that  at  the  time  of  drawer  or  a 
the  making  of  tiie  said  last-mentioned  bill  of  exchange  as  h||i  excusing 
aforesaid,  and  from  thence  until  and  at  the  time  when  the  ofnonpaymcnt 
same  was  so  presented  and  shewn  to  the  said  E.  F.  for  pay-  t'or'hy 
ment  thereof  as  aforesaid,  he  the  said  E.  F.  had  not  in  his  *’,<'r",c"' 11,11 

ll»e  drawer 

hands  any  effects  of  the  said  C.  D.,  nor  had  he  received  any  •»»■'  no  effect*  * 

. , . _ _ in  the  acccp- 

consmeration  from  the  said  L.  D.  tor  the  acceptance  or  pay-  tur't  bauds, 
ment,  hv  him  the  said  E.  F.,  of  the  said  last-mentioned  bill 
of  exchange,  nor  hath  he  the  said  C.  D.  sustained  any 
damage  for  or  by  reason  of  his  not  having  had  notice  of  the 
nonpayment,  by  the  said  E.  F.,  of  the  said  money  in  the 
said  last-mentioned  bill  of  exchange  specified;  of  all  which 
said  several  premises,  he  the  said  C.  D.  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  had  notice.  By  means  where- 
of,&c.  (as  in  the  last.) 

The  acceptor  may,  in  this  case,  be  a witness  to  prove  the  Evidence 
want  of  effects. 
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Declaration  ( Commence  the  declaration  in  K.  B.,  C.  P. , or  Exchequer, 
draw**  of  a or  in  inferior  courts,  or  by  or  asaiust  a particular  person,  as 
bill  where  tfoe  cuse  ,na„  foe,  according  to  the  forms  of  courts  a>cen  from 

drawee  could 

noi  t*  found  page  SO  to  117 .) 

p“  “”|t  or  For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
•day  of  , in  the  y«  ar  of  our  Lord  1813,  at 

f,  to  wit,  at  Westminster,  in  the  county  of 
Middlesex,  according  to  the  usage  and  custom  of  niercliants, 
from  time  immemorial  used  and  approved  of  within  this 
kingdom,  made  his  certain  bill  of  exchange  in  writing,  bear- 
ing date  the  day  and  year  aforesaid,  and  then  and  there  di- 
rected the  said  bill  of  exchange  to  one  E,  F.,  by  the  name 
and  addition  of  E.  F.,  Esq. ; by  which  said  bill  of  ex- 
change he  the  said  C.  D.  then  and  there  requested  the 
said  E.  F.,  two  months  after  the  date  thereof,  to  pay  to  the 
said  A.  B.,  or  order,  the  sum  of  100/.  for  value  received  ; and 
then  and  there  delivered  the  said  bill  of  exchange  to  the  said 
A.  B.  And  the  said  A.  B.  avers,  that  afterwards,  and  before 
the  payment  of  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  to  wit,  on  the  day  and  year  aforesaid,  anfl 
on  divers  othtr  days  and  times  between  that  day  and  the 
time  when  the  said  bill  of  exchange  did  become  due  and 
payable,  according  to  the  tenor  and  eflect  thereof,  and  also 
at  the  time  when  the  said  bill  of  exchange  did  become  due 
and  payable,  to  wit,  on  the  J day  of  , in  the 

j'ear  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  diligent  search  and  inquiry  was  made  after  the 
said  E.  F.  at§  aforesaid,  and  elsewhere,  to  wit,  at 

Westminster  aforesaid,  in  the  county  aforesaid,  in  order 
that  the  said  bill  of  exchange  might  l»e  presented  and  shewn 
to  him  for  his  acceptance  and  payment  thereof,  according  to 
the  said  usage  and  custom  of  merchants;  but  that  the  said 
E.  F.  could  not  on  such  search  and  inquiry  be  found,  nor 
hath  he  at  any  time  since  the  making  of  the  said  bill  of  ex- 
change, hitherto  accepted  the  same,  or  paid  the  said  sum  of 

* The  date  of  the  bill. 

+ The  place  at  which  the  bill  if  dated. 

J The  dajr  the  bill  becomes  due, 

§ The  place  where  the  drawee  if  described  of  on  the  bill. 
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money  therein  specified,  or  any  part  thereof;  of  all  whith 
said  several  premises  the  said  C.  L).,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  had  notice.  By  means  whereof,  and 
according  to  the  said  usage  and  custom  of  merchants,  be 
tbesaid  C.  D.  then  ami  there  became  liable  to  pay  to  the  said 
A.  H.  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  when  he  the  said  C.  I).  should  be  thereunto  after- 
wards requested;  and  being  so  liable,  he  the  said  C.  D.  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid  at  Westminster  aforesaid,  in  the  county  afore-  \ 

said,  undertook,  and  then  aud  there  faithfully  promised  the 
said  A.  B.  to  pay  hint  the  said  sum  of  motiey  therein  speci- 
fied, when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.  (Add  tne  money  counts,  as  ante,  p.  142,  and 
breach,  according  to  the  form  of  court  used.) 

In  addition  to  production  of  the  bill  and  proof  of  drawer’s  Evidence, 
handwriting,  the  plaintiff  must  be  prepared  to  prove  the 
fact  of  his  having  used  due  diligence  to  find  out  the  drawee. 

f Commend  tk‘  declaration  in  K.  B.,  C.  I'.,  or  Exchequer,  By  drawer 
....  . . . » neaiutt  ac- 

or  in  inferior  courts,  or  by  or  against  a particular  person , as  ,-eptor,  on  a 

tin  case  may  be,  according  to  the  form  gineufrom  page  39  to  aVhird^tvernon' 
W] .J  and  returned 

to  the  plain- 

lor  that  whereas  the  said  A.  B.  heretofore,  to  wit,  on  the  tin  ami  taken 
•day  of  , in  the  year  of  our  Lord  1813,  up  byblnl' 

at  t,  to  wit,  at  Westminster,  in  the  county 

of  Middlesex,  according  to  the  usage  and  custom  of  mer- 
chants, from  time  immemorial  used  and  approved  of  within 
this  kingdom,  made  his  certain  bill  of  exchange  in  writing, 
bearing  date  the  day  and  year  aforesaid,  and  then  and  there 
directed  the  said  bill  of  exchange  to  the  said  C.  D.,  by  the 
name  and  addition  of  C.  L).,  Esq.;  by  which  said  bill  of 
exchange  he  the  said  A.  B.  then  and  there  requested  the 
said  C.  D.,  two  months  after  the  date  thereof,  to  pay  to  one 
E.  F.,  or  order,  the  sum  of  100 1.  value  received  ns  advised ; 

• Tile  date  of  the  bill, 
t The  place  at  -which  the  bill  ii  dated. 
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and  then  and  there  delivered  the  said  bill  of  exchange  to  the 
saiil  E.  F.,  which  said  bill  of  exchange  the  sa.d  C.  D.,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  county  aforesaid,  upon  S'ght  tbereol 
accepted  according  to  the  said  usage  and  custom  of  mer- 
chants. And  the  said  A.  B.  avers,  that  afterwards,  when 
the  said  bill  of  exchange  became  due  and  payable,  accord- 
ing to  the  tenor  and  etlect  thereof,  to  w it,  on  the  *day 
of  , in  the. year  aforesaid,  at  Westminster  aforesaid, 

in  the  county  aforesaid,  the  said  bill  of  exchange,so  accepted 
as  aforesaid,  was  presented  and  shewn  to  the  said  C.  D.  for 
payment  thereof,  according  to  the  said  usage  and  custom  of 
merchants,  and  the  said  C.  I),  was  then  and  there  requested 
to  pay  the  said  sum  of  money  therein  specified,  according 
to  the  tenor  and  < Beet  of  the  said  bill  of  exchange,  and  of 
bis  s;  M acceptance  thereof;  but  that  the  said  C.  U.  did  not 
nor  would,  at  the  said  time  when  the  said  bill  of  exchange 
was  so  picscnted  and  shewn  to  him  for  payment  thereof  as 
aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but  then  and  there 
wholly  neglected  and  refused  so  todo;  and  theicupon  atter- 
wards.to  wit,  on  the  fday  of  , in  the  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  the  said 
bill  of  exchange  was  returned  to  the  said  A.  B.  for  payment 
thereof,  and  he  the  said  A.  B.,  as  drawer  of  the  said  bill  of 
exchange,  was  then  and  there  called  upon  and  forced  and 
obliged  to  pay,  and  did  then  and  there  pay,  to  the  said  E.  F., 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
together  with  a large  sum  of  money,  to  w it,  tire  sum  of  /. 
for  interest  thereon,  whereof  the  said  C.  D.  afterwards,  to 
wit,  011  the  day  and  year  last  aforesaid,  ai  Westminster  afore- 
said, in  the  county  aforesaid,  had  notice.  By  means  wh'erc- 
* of,  and  according  to  the  said  usage  and  custom  of  merchants, 
he  the  said  C.  D.  then  and  there  became  liable  to  pay  to  the 
said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  exchange 

* The  day  on  which  the  bill  becomcsdue. 

f Someday  about  the  real  time  of  payment  by  the  plaintiff. 
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spec  when  he  the  said  C.  D.  should  be  thereunto  after- 
Wiv  i-  sted  ; and  heiug  so  liable,  he  the  said  C.  D.,  in 

con  1,011  thereof,  afterwards,  to  wit,  on  the  day  and 

y 'si  aforesaid,  at  Westminster  aforesaid,  in  the  county 
a .11 ' .id,  undi  r-  joU,  and  then  and  there  faithfully  promised 
i :e  said  A.  B.,  to  pay  him  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  when  he  the  said  C.  D. 
soould  be  thereunto  afterwards  requested.  (Add  counts 
upon  tin  consideration,  and  money  counts,  as  ante,  p.  142, 
ami  breach,  according  to  the  form  of  court  used.) 

In  addition- to  the  proof  of  the  acceptor’s  handwriting,  Evidence, 
the  piaintitl  should  be  prepared  to  produce  the  bill,  with  a 
receipt,  upon  the  back  oi  it;  and  if  such  receipt  do  not  ex- 
press that  tire  money  was  paid  by  the  piaintitl,  evidence 
should  be  given  to  shew,  that  the  payment  was  in  fact  made 
l>y  him. 


Forms  of  Declarations  upon  foreign  Bills  of  Exchange. 

f Commence  the  dct /oration  in  K.  7b,  C.  P.,  or  Exchequer,  Payee  or  in- 
or  in  inf  a >r  cot/ its,  by  or  against  a particular  person,  as  the 
case  may  be.  according  to  the  forms  of  courts  given  from 
page  39  to  1 17-J 

For  that  whereas  one  E.  F.,  on  the  * day  of  , 
in  the  year  of  our  Lord  1813,  in  parts  beyond  the  seas,  to 
wit,  at  * f,  that  is  to  say,  at  Westminster,  in  the 
county  of  Middlesex,  according  to  the  usage  and  custom 
of  merchants  from  time  immemorial  used  and  approved  of, 
made  his  certain  bill  of  exchange  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  then  and  there  directed  the 
saiil  bill  of  exchange  to  the  said  C.  D.  by  the  name  and  ad- 
dition ot  C.  D.,  esquire;  by  which  said  bill  of  exchange 
he  the  said  E.  F.  then  and  there  requested  the  said  C.  D., 

* The  dale  of  the  bill. 

+ The  place  at  which  the  bill  it  dated. 
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two  months  after  the  date  of  that  his  first  of  exchanf'e, 
second  and  third  of  the  same  tenor  and  date  not  paid,  to 
pay  the  said  A.  B.  or  order  the  sum  of  100/.  value  received: 
and  then  and  there  delivered  the  said  hill  of  exchange  to 
the  said  A.  B. ; which  said  bill  of  exchange  he  the  said  C.  D. 
afterwards,  to  wit,  on  the  day  of  * in  the  year  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid, u non 
sightthereof accepted, according  totiie  said  usage  and  rust,  m 
of  merchants!.  By  means  whereof,  and  according  to  t ie 
said  usage  and  custom  of  merchants,  he  the  said  C.  D.  then 
and  there  became  liable  to  pay  to  the  said  \.  B.  the  *->i  I 
sum  of  money  in  the  said  bill  of  exchange  specif.  I,  ac- 
cording to  the  tenor  and  effect  of  the  said  bill  of  ev  h n_c, 
and  of  his  said  acceptance  thereof;  and  being  so  i he 
the  said  C.  D.,  in  consideration  thereof,  afterwards,  t wit-, 
on  the  day  and  year  aforesaid,  at  Westminster  a for*  i 

the  county  aforesaid,  undertook,  and  then  uul  time  h h- 
fully  promised  the  said  A.  B.,  to  pay  him  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified;  accordin  ' to 
the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof 
as  aforesaid.  (Add  the  money  counts  r.s  ante,  p.  and 
breach,  according  to' the  for.m  of  court  used.) 

Evidence.  The  evidence  iu  this  case  is  the  same  as  in  actions  on 


inland  bills  of  exchange,  which  see  ante,  p.  3 fit),  7,  8. 

Payee  or  in-  [Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 

reietTbm  * f°"  or  *n  inferior  courts,  by  or  against  a particular  person,  as  the 

acainst  drawer  case  may  Je>  according  to  the  forms  of  courts  given  from 
or  indorser,  for 

non-accapt-  p.  39  to  117-7 

drawee*  For  that  whereas  *the  said  C.  D.  on  the  + day 

of  , in  the  year  of  our  Lord  1813,  in  parts.bevond 

the  seas,  to  wit,  at  §,  that  is  to  say,  at  West- 

minster, in  the  county  of  Middlesex,  according  to  the 


* The  date  of  the  acceptance. 

+ If  at  the  suit  of  an  indorsee,  here  insert  the  indorsement,  which  il 
the  same  as  in  inland  bills,  ante,  p.  367. 

+ The  dale  of  the  bill. 

S The  place  at  which  the  bill  is  dated. 
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usage  and  custom  of  merchants  from  time  immemorial  used 
and  approved  of,  made  his  certain  bill  of  exchange  in  writ- 
ing, bearing  dale  the  same  day  and  year  aforesaid,  and  then 
and  there,  directed  the  said  bill  of  exchange  to  one  E.  F.  by 
the  name  and  addition  of  E.  F.,  esquire  ; by  which  said 
bill  of  exchange,  he  the  said  C.  D.  then  and  there  requested 
the  said  E.  F.,  two  months  after  the  date  of  that  his  first 
of  exchange  and  second  and  third  of  the  same  tenor  and  date 
not  paid,  to  pay  to  the  ’ said  A.  B.,  or  order,  the  sura 
of  It *0/.  for  value  received:  and  then  and  there  delivered 
the  said  bill  of  exchange  to  the  said  A.  B.*  And  the  said 
A.  B.  avers,  that  afterwards,  and  before  the  payment  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified, 
to  wit,  on  the  ’ day  of  t,  in  the  year  afore- 

said, ai  Westminster  aforesaid,  in  the  county  aforesaid,  the 
saiii  bill  of  exchange  was  presented  and  shewn  to  the  said 
E.  F.  for  his  acceptance  thereof,  according  to  the  said  usage 
and  custom  of  merchants,  and  the  said  E.  F.  then  and  there 
had  sight  of  the  sai  1 bill  of  exchange,  and  was  then  and 
there  requested  to  accept  the  same;  but  that  the  said  E.  F. 
did  not  nor  would,  at  the  said  time  when  the  said  bill  of 
exchange  was  so  presented  and  shewn  to  him  for  his  ac- 
ceptance thereof  as  aforesaid,  or  at  any  time  before  or  after- 
wards accept  the  same,  or  pay  the  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but  wholly  neglected 
and  refused  so  to  do;  nor  did,  nor  would,  he  then,  or  at 
any  other  time,  accept  or  pay  the  said  first  of  exchange 
in  the  said  bill  of  exchange  mentioned,  or  either  of 
them,  but  therein  wholly  failed,  and  made  default;  where- 
upon the  said  bill  of  exchange,  afterwards,  to  wit,  on  the 
X day  of  , in  the  year  aforesaid,  at  West- 

minster aforesaid,  in  the  county  aforesaid,  was  duly  pro- 
tested for  non-acceptance  thereof,  according  to  the  said 


* If  the  action  be  against  an  indorser,  or  at  the  suit  of  an  indorsee 
against  the  drawer,  here  insert  the  indorsement,  for  the  form  of  which  see 
ante,  p.  361. 

+ The  day  on  which  the  bill  becomes  due. 

X The  date  of  the  protest. 


380 


ASSUMPSIT  ON  BILLS,  ic c. 


Evidence. 


Payee  or  in- 
dorsee against 
the  drawer  or 
iudorser  of  a 
bill  disho- 
noured by 
non-payment. 


usage  am]  custom  of  merchants;  of  all  which  said  several 
premises  the  said  C.  D.  afterwards,  to  wit,  on  the  day  ami 
year  last  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  hail  notice.  By  means  whereof,  and  according  to 
the  said  usage  and  custom  of  merchants,  he  the  said  C.  D. 
then  and  there  became  liable  to  pay  to  the  said  A.  B.  the 
said  sum  of  money  in  the  said  bill  of  exchange  specilied, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested; and  being  so  liable,  he  the  said  C.  D.,  in  conside- 
ration thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.,  to  pay  him  the  said  sum  of  money  in  the  said  bid  of 
exchange  specilied,  when  he  the  said'C.  D.  should  be  there- 
unto afterwards  requested.  (Add  counts  upon  the  consi- 
deration, and  tile  money  counts,  as  ante,  p.  142,  and  breach, 
and  conclude  according  to  the  iurm  of  court  used.') 

The  plaintiff'  must,  be  prepared  with  proof  of  the  hand- 
writing of  the  drawer,  (or  indorser,  if  the  action  be  against 
him).  The  plaintiff'  should  then  be  prepared  to  produce 
the  protest  lor  non-acceptance,  and  proof  that  notice  thereof 
was  sent  to  the  defendant  in  a reasonable  time.  If  the  pro- 
test were  made  abroad,  the  mere  production  thereof  will  be 
sufficient;  but  if  made  in  England,  evidence  should  be 
given  of  the  handwriting  of  the  notary,  and  that  the  seal 
affixed  to  the  protest  is  such  as  the  notary  generally  uses. 

( Commence  the  declaration  in  K.  B.,  V.  P.,  or  Exchequer, 
or  in  inferior  courts,  by  or  against  a particular  person,  as  the 
case  may  be,  according  to  the  forms  of  courts  given  from 
p.  39  to  117.) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
day  of  *,  in  the  year  of  our  Lord  1S13,  in  parts 
beyond  the  seas,  to  wit,  at  t,  that  is  to  say,  at  West- 

minster, in  the  county  of  Middlesex,  according  to  the  usage 
and  custom  of  merchants  from  time  immemorial  used  and 

* The  date  of  the  bill. 

+ The  place  where  the  bill  i»  dated. 
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approved  of,  made  bis  certain  bill  of  exchange  in  writing, 
bearing  date  the  day  and  year  aforesaid,  and  then  and  there 
directed  the  said  bill  of  exchange  to  one  E.  F.,  by  the  name 
and  addition  of  E.  F.,  esquire;  by  which  said  bill  of  ex- 
change, he  the  said  C.  I),  then  and  there  requested  the  said 
E.  F.,  two  months  after  the  date  of  that  his  first  of  ex- 
change, second  and  third  of  the  same  tenor  and  date  not 
paid,  to  pay  to  the  said  A.  B.  or  order  the  sum  of  100/.  for 
value  received;  and  then  and  there  delivered  the  said  bill 
of  exchange  to  the  said  A.  B. ; which  said  bill  of  exchange 
the  said  E.  F.  afterwards,  to  wit,  on  the  day  of  *, 
in  the  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  upon  sight  thereof  accepted,  according  to  the 
said  usage  and  custom  of  merchants.  And  the  said  A.  B. 
in  fact  saith,  that  afterwards,  when  the  said  bill  of  exchange 
became  due  and  payable  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  day  of  t,  in  the  year 
aforesaid,  at  t aforesaid,  that  i3  to  say,  at  Westmin- 

ster aforesaid,  in  the  county  aforesaid,  the  said  bill  of  ex- 
change, so  accepted  as  aforesaid,  was  presented  and  shewn 
to  the  said  E.  F.  for  payment  thereof,  according  to  the  said 
usage  and  custom  of  merchants;  and  the  said  E.  F.  was 
then  and  there  requested  to  pay  the  said  sum  of  money 
therein  specified,  according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange,  and  of  his  said  acceptance  thereof. 
But  that  the  said  E.  F.  did  not  nor  would,  at  the  said  time 
when  the  said  bill  of  exchange  was  so  presented  and  shewn 
to  him  for  payment  thereof  as  aforesaid,  or  at  any  time  af- 
terwards, pay  the  said  sum  of  money  therein  specified,  or 
any  part  thereof ; but  wholly  neglected  and  refused  so  to 
do,  nor  did  he  pay  the  said  second  or  third  of  exchange  in 
the  said  bill  of  exchange  mentioned,  or  either  of  them,  but 
therein  wholly  failed  and  made  default;  and  thereupon  af- 
terwards, on  the  day  of  §,  in  the  year  last  afore- 

* The  date  of  the  acceptance. 

t The  date  of  the  protest  for  non-acccptance. 

X The  place  in  which  the  drawee  is  described  in  the  bill. 

The  date  of  the  protest. 
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said,  at  Westminster  aforesaid,  in  the  county  aforesaid,  the 
said  bill  of  exchange  was  duly  protested  for  non-payment 
thereof,  according  to  the  said  usage  and  custom  of  mer- 
chants; of  all  which  said  several  premises,  the  said  C.  D. 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  had  notice. 
By  means  whereof,  and  according  to  the  said  usage  and  cus- 
tom of  merchants,  he  the  said  C.  D.  then  and  there  became 
liable  to  pay  to  the  said  A.  B.  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  when  he  the  said  C.  D.' 
should  be  thereunto  afterwards  requested.  And  being  so 
liable,  he  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  undertook,  aud 
then  and  there  faithfully  promised  the  said  A.  B.,  to  pay 
him  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  When  he  the  said  C.  D.  should  be  thereunto  af- 
terwards requested.  (Add  counts  upon  the  consideration, 
if  there  was  any  privity  of  contract,  and  money  counts,  as 
ante,  p.  1 42,  and  breach,  according  to  theformofeourt  used.) 

The  evidence  in  this  case  is  much  the  same  as  in  an  ac- 
tion by  the  drawer  against  the  indorser  for  non-acceptance, 
which  see  ante,  p.  38ft, 


Checks  on  Bankers. 

Checks  or  drafts  on  bankers  are  nearly  similar  to  bills  of 
exchange,  except  that  they  are  made  payable  to  bearer. 

By  48  Geo.  3.  c.  149.,  all  drafts  or  orders  for  the  payment 
of  any  sum  of  money  to  the  bearer  on  demand,  and  drawn  on 
any  banker  or  bankers,  or  any  person  or  persons  acting  as  a 
banker,  who  shall  reside  or  transact  the  business  of  a ban- 
ker, within  ten  miles  of  the  place  where  such  drafts  or 
orders  shall  be  drawn,  are  exempt  from  stamp  duties;  pro- 
vided such  place  shall  be  specified  in  such  drafts  or  orders, 
and  provided  the  same  shall  bear  date  on  or  before  the  day  oa 
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which  the  Mime  shall  be  issued;  and  provided  the  same  do  not 
direct  the  payment  to  l>e  madeby  bills  or  promissory  notes. 

Checks  should  be  presented  lor  payment  within  a rea-  when  they 
sonable  time  after  they  are  received;  and  iu  the  case  of pre’ 
Rich-ford  and  others  v.  Ridge,  2 Campb.  Rep.  537.,  Lord  El-  payment, 
lenborough  laid  it  down  as  a rule,  that  checks  received  one 
day  should  be  presented  the  next. 

If  the  check  be  dishonoured  by  the  banker,  notice  thereof  Notice  of  di«- 
must  be  given  to  the  drawer,  or  other  person  intending  to  ^.jn^vfnraa,t 
..  be  charged,  iu  like  manner  as  in  the  case  of  the  dishonour 
of  a bill  of  exchange.  The  want  of  effects  in  the  hands  of 
the  banker,  will,  as  in  the  case  of  bills  of  exchange,  excuse 
tbe  want  of  notice  to  the  drawer  of  the  check. 

( Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer,  By  the  payee 

. . r . , . of  a check 

or  in  inferior  courts t or  by  or  against  a particular  per sont  as  a^ninst  the 
the  case  may  be,  according  to  the  forms  of  courts  given  from  drlw'r' 
p.  39  fo  117.) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
day  *,  i8  tbe  year  of  our  Lord  1813,  at 

t,  to  wit,  at  Westminster,  in  the  county  of  Middle- 
sex, made  Iris  certain  draft  or  order  in  writing,  for  the  pay- 
mentof  money,  commonly  called  a check  on  a banker,  bear- 
ing date  the  same  day  and  year  aforesaid, and  then  and  there 
directed  the  said  draft  or  order  to  certain  persous  by  the 
names,  style,  and  firm  of  Messrs.  E.  F.  and  G.  IT.,  and  there- 
by then  and  there  required  the  said  Messrs.  E.  F.  and  G.  H. 
to  pay  to  the  said  A.  B.,  or  bearer,  the  sum  of  100/. ; and 
then  and  there  delivered  the  said  draft  or  order  to  the  said 
A.  B.  And  the  said  A.  B.  avers,  that  after  the  making  of 
the  said*  draft  or  order,  and  before  the  payment  of  the  said 
sum  of  money  therein  specified,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
the  said  draft  or  order  was  presented  and  shewn  to  the  said 
Messrs.  E.  F.  and  G.  H.  for  payment  thereof,  and  the  said 
Messrs.  E.  F.  and  G.  H.  were  then  and  there  requested  to 

* Tbe  date  of  tbe  draft. 

t Tbe  pjaca  where  tha  draft  wa»  drawn. 
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pay  the  said  sum  of  money  therein  specifr  d,  according  to 
the  tenor  and  effect  thereof;  but  that  the  said  Messrs.  I'..  F. 
and  G.  II.  did  not  nor  would,  at  the  said  time  when  the  said 
draft  or  order  was  so  presented  and  shewn  to  them  for  pay- 
ment thereof,  as  aforesaid,  or  ai  any  time  afterwards,  pay 
the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do;  whereof  the 
said  C.  D.  afterwards,  to  wit, on  the  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  had 
notice.  By  means  whereof,  be  the  said  C.  D.  then  and  there 
became  liable  to  pay  to  the  said  A.  B.  the  said  sum  of  mo- 
ney in  the  said  draft  or  order  specified,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested  ; and  being 
so  liable,  he  the  said  C'.  L).,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.  to  pay  him  the  said 
«um  of  money  in  the  said  draft  or  order  specified,  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested. 
(Add  counts  upon  consideration,  and  money  counts,  as  aute, 
p.  142,  and  breach,  according  to  the  form  of  court  used.) 

Evidence.  The  plaintiff  must  be  prepared  to  prove  the  handwriting 
ofthe  drawer,  the  presentment  at  the  bankers,  and  dishonour 
by  them,  and  notice  thereof  to  the  drawer,  as  in  the  case  of 
bills  of  exchange.  See  ante,  p.  372. 

By  t!.e  bearer  (Commence  the  declaration  in  K.  B.,  C.  P.,  or  Exchequer, 

against  the  ....  1 

drawer.  or  in  inj cnor  courts,  or  by  or  against  a particular  person,  as 
the  case  may  be,  according  to  the  forms  of  courts  given  from 
page  39  to  117. 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on 
the  day  of  *,  at  t,  to  wit,  at  West- 

minster, in  the  county  of  Middlesex,  made  his  certain  draft 
or  order  in  writing,  for  the  payment  of  money,  commonly 
called  a check,  bearing  date  the  same  day  and  year  aforesaid, 
and  then  and  there  directed  the  said  draft  or  order  to  cer- 

• The  date  of  the  draft. 

♦ Tbe  place  where  the  draft  wai  drawn. 
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tain  persons  by  the  names,  style,  and  firm  of  Messrs.  E.  F. 
and  G.  H.,  and  thereby  then  and  there  requested  the  said 
Messrs.  E.  F.  and  G.  H.  to  pay  to  one  J.  K.,  or  bearer,  the 
sum  of  100/. ; and  then  and  there  delivered  the  said  draft  or 
order  to  the  said  J.  K.  And  the  said  J.  K.,  to  whom  or  to  indorsement, 
the  bearer  of  the  said  draft  or  order,  the  payment  of  the  said 
sum  of  money  therein  specified  was  thereby  directed  to  be 
made,  after  the  making  of  the  said  draft  or  order,  and  before 
the  payment  of  the  said  sum  of  money  therein  specified,  to 
wit,  on  the  day  and  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  duly  transferred,  assigned,  and 
delivered,  the  said  draft  or  order  to  the  said  A.  B.,  who 
thereby  then  and  there  became  and  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  the  lawful,bearer  thereof, 
and  entitled  to  the  payment  of  the  said  sum  of  money  there- 
in specified.  And  the  said  A.  B.avers,  thatafter  the  making 
of  the  said,  &o.  (as  in  the  preceding,  from  the  asterisk  to 
the  end,  and  add  the  money  counts,  and  breach,  according 
to  the  form  of  court  used.) 

The  evidence  will  be  the  same  as  in  the  last  case.  Evidence. 


c 
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W HENEVER  a party  has  a demand  fora  sum  certain, 
or  which  is  capable  of  being  reduced  to  a certainty,  an  ac- 
tion of  debt  may  be  maintained  for  the  recovery  of  it, 
whether  it  be  due  on  simple  contract,  bond,  other  specialty, 
or  record;  and  this  action  is  to  recover  the  sum  in  uumero, 
and  not  in  the  shape  of  damages ; and  though  damages  are 
in  general  awarded  for  the  detention  of  the  debt,  yet  they 
are,  usually,  merely  nominal.  It  was  once  thought,  that 
in  an  action  of  debt  the  plaintiff  could  not  in  any  case  reco- 
ver less  than  the  sum  demanded,  which  notion  greatly  dis- 
couraged the  action  of  debt  on  simple  contract;  because 
if  tbe  plaintiff' could  not,  upon  the  indebitatus  or  quantum 
meruit  count,  prove  that  he  was  entitled  to  recover  the  pre- 
cise sunt  ailedged  to  be  due,  he  was  nonsuited.  It  is,  how- 
ever, now  completely  settled  that  the  plaintifT may,  in  debt 
on  simple  contract,  prove  and  recover  less  than  the  sum 
stated  to  be  due  in  the  declaration.  1 Hen.  Bla.  550. 249. 
In  like  manner  it  was  formerly  considered  necessary  that 
the  amount  of  the  sums  claimed  to  be  due  in  the  several 
counts  of  the  declaration,  should  correspond  exactly  with 
the  sum  demanded  in  the  recital  of  the  writ,  and  neither 
exceed  nor  fall  short  of  it.  But  this  is  not  now  considered 
as  requisite;  and  where  debt  was  brought  on  simple  con- 
tract, it  was  holden,  on  special  demurrer  to  the  declaration, 
that  the  declaration  was  good,  although  the  sums  claimed 
to  be  due,  in  the  several  counts,  did  not  amount  to  the  sum 
demanded  in  the  recital  of  the  writ,  and  although  the  breach 
was  assigned  for  the  nonpayment  of  the  sum  demanded, 
the  court  observing,  that  in  debt  or  simple  contract,  the 
plaintiff  might  prove  and  recover  a less  sum  than  he  de- 
manded in  the  writ.  1 H.  Bla.  249.  And  also  where  an  ac- 
tion of  debt  was  brought  in  the  court  of  King’s  Bench,  on  a 
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bond  and  several  simple  contracts,  and  the  amount  of  the 
sums  claimed  to  be  due  in  the  several  counts,  exceeded  the 
sum  demanded  in  the  beginning  of  the  declaration;  it  was 
holden,  on  special  demurrer,  that  the  declaration  was  good. 

11  East,  62.  It  may  be  taken  as  a general  rule,  that  debt 
may  be  maintained  wherever  indebitatus  assumpsit  will  lie, 
and  the  observations  which  accompany  the  money  and 
indebitatus  counts  in  assumpsit,  are  equally  applicable  to 
counts  of  the  same  description  in  debt. 

f Commence  the  declaration  in  K.  B.,  as  ante,  p.  46,  and  Form  of  the 

Cn  „ a i indebitatus 

’ *m>  ante,  p.  47»y  • count  in  debt. 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 

day  of  , in  the  year  of  our  Lord  1813,  to  wit, 

at  Westminster,  in  the  county  of  Middlesex,  was  indebted 

to  the  said  A.  B.,  in  the  sum  of  l.  of  lawful  money  of 

Great  Britain,  for,  &c.  ( here  stale  the  subject  matter  for 

tchich  the  action  is  brought,  whatever  it  may  be,  precisely  as 

in  the  precedents  in  indebitatus  assumpsit,  and  then  proceed 

asfolloics:  J * And  to  be  paid  by  the  said  C.  D.  to  the 

said  A.  B.,  when  he  the  said  C.  D.  should  be  thereunto 

afterwards  requested.  Whereby  and  by  reason  of  the 

said  sum  of  money  being  and  remaining  wholly  unpaid,  an 

action  hath  accrued  to  the  said  A.B.,  to  demand  and  have 

of  and  from  the  said  C;  D.  the  said  sum  of  money,  parcel 

of  the  said  sum  above  demanded. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  Form  of  the 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  tuuniTnTJrl' 
aforesaid,  in  consideration  that  the  said  A.  B.,  at  the  like 
special  instance  and  request  of  the  said  C.  D.,  had  before 
that,  fhere  state  the  subject  matter  of  the  debt,  as  in  the 
quantum  meruit  counts  in  assumpsit,  to  the  words,  " he 
the  said  C.  D.  undertook”  and  then  proceed  as  follows : ) 

He  the  said  C.  D.  undertook,  and  then  and  there  agreed 
to  pay  to  the  said  A.  B.  so  much  moneyas  he  therefore' 
reasonably  deserved  to  have  of  the  said  C.  D.,  when  he  the 
said  £.  D.  should  be  thereunto  afterwards  requested.  And 

* The  precedents,  post,  390,  for  goods  sold  and  delivered,  &c.  will  shew  ■ 

how  far  the  indebitatus  assumpsit  counts  should  be  followed. 
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the  said  A.  B.  avers,  that  he  therefore  reasonably  deserved 
to  have  of  the  said  C.  D.  the  further  sum  of  /.  of  like 
lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid;  whereof  the  said  C.  D.,  afterwards, 
to  wit,  on  day  and  year  aforesaid,  there  had  notice. 
Whereby  and  by  reason  of  the  said  last-mentioned  sum  of 
money  being  and  remaining  wholly  unpaid,'  an  action  hath 
accrued  to  the  said  A.  B.,  to  demand  and  have  of  and  from 
the  said  C.  D.  the  said  last-mentioned  sum  of  l.  other 
parcel  of  the  said  sum  above  demanded. 

Money  Imi.  ('Commence  the  declaration  in  K.  B.  or  C.  P.,  as  ante, 
p . 46. 

For  that  whereas  the  said  A.  B.  heretofore,  to  wit,  on 
the  day  of  *,  in  the  year  of  our  Lord  1813,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  at  the 
special  instance  and  request  of  the  said  C.  D.,  lent  to  the 
said  C.  D.,  and  the  said  C.  D.  then  and  there  borrowed  of  the 
said  A.  B.  a large  sum  of  money,  to  wit,  the  sum  of  I. 
of  lawful  money  of  Great  Britain,  to  be  paid  by  the  said 
C.  I).  to  the  said  A.  B.,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  Whereby  and  by  reason  of 
the  said  lasl-mentioued  sum  of  money  being  and  remaining 
wholly  unpaid,  an  action  hath  accrued  to  the  said  A.  B.,  to 
demand  and  have  of  and  from  the  said  C.  D.  the  said  last- 
mentioned  sum  of  money,  parcel  of  the  sum  above  de- 

Monry  paid,  manded.  And  whereas  also  the  said  A.  B.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  had  paid,  laid  out,  and  expended,  a 
certain  other  sum  of  money,  to  wit,  the  sum  of  /.  of 
like  lawful  money,  for  the  said  C.  D.,  and  at  his  special  in- 
stance and  request,  and  to  be  paid  by  the  said  C.  D.  to  the 
said  A.  B.,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  Whereby  and  by  reason  of  the  said 
last-mentioned  sum  of  money  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  said  A.  B.,  to  demand 
and  have  of  and  from  the  said  C.  D.  the  said  last-mentioned 

* Any  day  after  the  cauac  of  action  arose. 
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sum  of  money,  other  parcel  of  the  said  sum  of  l.  above 
demanded.  And  whereas  also  the  said  C.  D.  afterwards,  to  Money  h»d 
wit,  on  the  day  and  year  aforesaid,  at  Westminster  aforesaid,  “lld  rtccl'e 
in  the  county  aforesaid,  had  and  received  a certain  other 
sum  of  money,  to  wit,  the  sum  of  /.  of  like  lawful  mo- 
ney, to  and  for  the  use  of  the  said  A.  B.,  and  to  be  paid  by, 
the  said  C.  D.  to  the  said  A.  B.,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested.  Whereby  and 
by  reason  of  the  said  last-mentioned  sum  of  money  being 
and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the 
said  A.  B.,  to  demand  and  have  of  and  from  the  said  C.  D. 
the  said  last-mentioned  sum  of  money  other  parcel  of  the 
said.sum  above  demanded.  And  whereas  also  the  said  C.  D.,  Interest, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  was  indebted  to 
the  said  A.  B.  in  the  further  sum  of  l.  of  like  lawful 
money,  for  so  much  money  before  that  time  due  and  pay- 
able from  the  said  C.  D.  to  the  said  A.  B.,  for  interest  upon, 
and  for  the  forbearance  of,  divers  large  sums  of  money,  be- 
fore then  due  and  owing  from  the  said  C.  D.  to  the  said 
A.  B.,  and  by  him  the  said  A.  B.  forborne  to  the  said  C.  D., 
for  divers  long  spaces  of  time  before  then  elapsed,  and  at 
his  special  instance  and  request,  and  to  he  paid  for  by  the 
said  C.  D.  to  the  said  A.  B.,  when  he  the  said  C.  D.  should 
be  thereunto  afterwards  requested.  Whereby  and  by  rea- 
son of  the  said  last-mentioned  sum  of  money  being  and  re- 
maining wholly  unpaid,  an  action  hath  accrued  to  the  said 
A.  B.,  to  demand  and  have  of  and  from  the  said  C.  D.  the 
said  sum  of  /.,  other  parcel  of  the  said  sum  above  de- 
manded. And  whereas  also  the  said  C.  D.,  afterwards,  to  Accomt 
wit,  on  the  day  aud  year  aforesaid,  at  Westminster  afore- *U1C<I 
said,  in  the  county  aforesaid,  accounted  with  the  said  A.  B. 
of  and  concerning  divers  other  sums  of  money  before  that 
time,  and  then  due  and  owing,  and  in  arrear  and  unpaid, 
from  the  said  C.  D.  to  the  said  A.  B.,  and  upon  that  account- 
ing the  said  C.  D.  was  then  and  there  found  to  be  in  arrear 
and  indebted  to  the  said  A.  B.,  in  the  further  sum  of  /. 
of  like  lawful  money,  to  be  paid  by  the  said  C.  D,  to  the 
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said  A.  B.,  when  he  the  said  C.  D.  should  be  thereunto  af- 
terwards requested.  Whereby  and  by  reason  of  the  said 
last-mentioned  sum  of  money  being  and  remaining  wholly  un- 
» paid,  an  action  hath  accrued  to  the  said  A.  B.,  to  demand 

and  have  of  and  from  the  said  C.  D.  the  said  last-mentioned 
sum  of  A,  residue  of  the  said  sum  above  demanded. 

Breach.  Yet  the  said  C.  D.,  although  often  requested  so  to  do,  hath 
not  as  yet  paid  the  said  sum  of  A above  demanded, 

or  any  part  thereof,  to  the  said  A.  B.;but  he  to  do  this  hath 
• hitherto  wholly  refused,  and  still  doth  refuse,  to  the  da- 
mage of  the  said  A.  B.  of  A;  and  therefore  he  brings 

his  suit,  &c.  (Add  or  omit  pledges  as  the  case  may  require. 
See  ante,  p.  19.) 

For  goods  sola  ( Commence  the  declaration  in  K.  li.,  as  ante,  p.  46,  in 

and  delivered.  . 

C.  P.,  as  ante,p.  47 ,or  in  the  Exchequer,  as  ante,p . 110.) 

For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  oil  the 
day  of  *,  in  the  year  of  our  Lord  1813,  to  wit, 
at  Westminster,  in  the  county  of  Middlesex,  was  indebted 
to  the  said  A.  B.,  in  the  sunt  of  A of  lawful  money  of 

Great  Britain,  for  divers  goods,  wares,  and  merchandises  of 
the  said  A.  B.,  by  the  said  A.  B.  before  that  time  sold  and 
v.  delivered  to  the  said  C.  D.,  and  at  his  special  instance  and 
request,  and  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B., 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested. Whereby  and  by  reason  of  the  said  sum  of  money 
being  and  remaining  wholly  unpaid,  an  action  hath  accrued 
to  the  said  A.  B.,  to  demand  and  have  of  and  from  the  said 
C.  D.  the  further  sum  of  A,  parcel  of  the  said  sum  of 

etumiumme-  money  above  demanded.  And  whereas  also,  afterwards,  to 

nut  thereou. 

wit,  on  the  day  and  year  aforesaid,  at  Westminster  afore- 
said,  in  the  county  aforesaid,  in  consideration  that  the  said 
A.  B.,at  the  like  special  instance  and  request  of  the  said  C.  D., 
had  before  that  time  sold  and  delivered  to  him,  the  said 
C.  D.,  divers  other  goods,  wares,  and  merchandises  of  him 
the  said  A.  B.,  he  the  said  C.  D.  undertook,  and  then  and 
there  agreed  to  pay  to  the  said  A.  B.  so  much  money  as  he 
therefore  reasonably  deserved  to  have  of  the  said  C.  D.,  wbeu 

* Any  day  after  the  cause  of  action  accrued. 
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he  the  said  C.  D.  should  be  thereunto  afterwards  requested. 
And  the  said  A.  B.  avers,  that  he  therefore  reasonably  de- 
served to  have  of  tire  said  C.  D.  the  further  sum  of  /. 

of  idee  lawful  money,  to  wit,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  w hereof  the  said  A.  B.,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  there  had  notice. 
Whereby  and  by  reason  of  the  said  last-mentioned  sum  of 
money  being  and  remaining  wholly  unpaid,  an  action  hath 
accrued  to  the  said  A.  B.,  to  demand  and  have  of  the  said 


C.  D.  the  said  last-mentioned  sum  of  l , other  parcel 

of  the  said  sum  of  money  above  demanded.  (Add  money 
counts,  as  ante,  p.  388,  account  stated,  as  ante,  p.  3S9,  and 
breach,  as  ante,  p.  390.) 

( Commence  the  declaration  in  K.  B.,  as  ante,  p.  46,  C.  P.,  Declaration 

r»  i j , i for  work  »ud 

as  ante,  p.  47,  or  Exchequer , as  antefp.  llO.y  labour  gene- 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  r3,1S'’  *M)  for 

work  amt  la- 
the day  of  *,  in  the  year  of  our  Lord  1813,  hour  «nd  m- 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  A.  B.,  in  the  sum  of  I.  of 

lawful  money  of  Great  Britain,  for  the  work  and  labour, 
care  and  diligence,  of  the  said  A.  B.,  by  him  the  said  A.  B. 
before  that  time  done,  performed,  and  bestowed,  in  and 
about  the  business  of  the  said  C.  D.  and  for  the  said  C.  D., 


and  at  his  special  instance  and  request,  and  for  dicers  ma- 
terials and  other  necessary  things,  used’  and  employed  in 
and  about  that  tcork  and  labour,  before  that  time  found 
and  provided  by  the  said  A.  B.  for  the  said  C.  D.,  and  at 
his  like  special  instance  and  request f,  and  to  be  paid 
for  by  the  said  C.  D.  to  the  said  A.  B.,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested.  Whereby 
and  by  reason  of  the  said  sum  of  money  being  and  remain- 
ing wholly  unpaid,  an  action  hath  accrued- to  the  said  A.  B., 
to  demand  and  have  of  and  from  the  said-C.  D.  the  said  sum 
of  parcel  of  the  said  sum  of  l-  above  de- 

manded. And  whereas  also,  afterwards,  to  wit,  on  the  day  Qumtnmnr- 

ruit  thereon. 


* An,  day  after  the  cause  of  action  accrued. 

■f  If  the  demand  be  for  work  and  labour  generally,  and  not  for  materials, 
emit  the  words  in  italic. 


Digitized  by  Google 


39*2 


DEBT. 


and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  in  consideration  that  the  said  A.  B.,  at  the  like 
special  instance  and  request  of  the  said  C.  D.,  had  before 
that  time  done,  performed,  and  bestowed,  other  hit  work 
and  labour,  care  and  diligence,  in  and  about  the  business  of 
the  said  C.  D.  and  for  the  said  C.  D. ; and  had  also,  at  the 
like  special  instance  and  request  of  the  said  C.  /).,  before  that 
time  found  and  provided  divers  other  materials  and  other  ne- 
cessary things,  and  used  and  employed  the  same  in  and  about 
the  said  last-mentioned  work  and  labour  for  the  said  C.  D.*, 
he  the  said  C.  D.  agreed  to  pay  to  the  said  A.  B.  so  much 
money  as  he  therefore  reasonably  deserved  to  have  ot  the 
said  C.  D.,  when  he  the  said  C.  D.  should  be  thereunto  af- 
terwards requested.  And  the  said  A.  B.  avers,  that  he 
therefore  reasonably  deserved  to  have  of  the  said  C.D.  the 
further  sum  of  I.  of  like  lawful  money,  to  wit,  at 

Westminster  aforesaid,  in  the  county  aforesaid,  whereof  the 
said  C.  D.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
there  had  notice.  Wheriby  and  by  reason  of  the  said  last- 
mentioned  sum  of  money  being  and  remaining  wholly  un- 
paid, an  action  hath  accrued  to  the  said  A.  B.,  to  demand 
and  have  of  and  from  the  said  C.  D.  the  said  last-mentioned 
sum  of  money,  parcel  of  the  said  sum  above  demanded. 
(Add  money  counts,  as  unte,  p.  388,  account  stated,  as  ante, 
p.  385),  and  breach,  as  ante,  p.  35)0.) 

Drclitration  ( Commence  the  declaration  in  K.  IS.,  as  ante,  p.  46,  or 

Icru^tum  Of  c-  p > as  anlc’  P • 47.  or  Exchequer,  as  anle.p.  llOj 
n h«.u»c  and  For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 

laud. 

day  of  t,  in  the  year  of  our  Lord  1813,  to 

wit,  at  Westminster,  in  the  county  of  Middlesex,  was 
indebted  to  the  said  A.  B.,  in  the  sum  of  l.  of  lawful 

money  of  Great  Britain,  for  the  use  and  occupation  of 
a certain  messuage  or  tenement,  and  divers,  to  wit,  fifty 
acres  of  land,  (or  if  the  demand  be  .for  the  rent  of  lodgings, 

* If  the  demand  hrforwork  and  labour  generally, and  not  for  materials, 
omit  the  wosds  in  italics. 

t Any  day  after  the  cause  of  action  accrued. 
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say,  “for  the  use  and  occupation  of  certain  rooms  and 
apartments  in  and  parcel  of  a certain  dwelling  house  of  the 
said  A.  B’\)  with  the  appurtenances,  by  him  the  saidC.  D. 
and  at  his  request,  and  by  the  permission  of  the  said  A.  B. 
for  a long  time  before  then  elapsed,  had  held,  used,  occu- 
pied, possessed,  and  enjoyed;  and  to  be  paid  by  the  said 
C.  D.  to  the  said  A.  B.,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  Whereby  and  by  reason 
of  the  said  sum  of  money  being  and  remaining  wholly  unpaid, 
an  action  hath  accrued  to  the  said  A.  B.,  to  demand  and 
have  of  and  from  the  said  C.  D.  the  said  sum  of  money,  par- 
cel of  the  said  sum  above  demanded.  And  whereas  also, 

mil  tntrcou- 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  in  consideration 
that  the  said  A.  B.,  at  the  like  special  instance  and  request 
of  the  said  C.  D.,  had  before  that  time  permitted  the  said 
C.  D.  to  have,  hold,  use,  occupy,  possess,  and  enjoy,  a certain 
other  messuage  or  tenement,  and  divers,  to  wit,  fifty  acres  of 
other  land,  (or  if  the  demand  be  for  the  rent  of  lodgings, 
say,“  for  the  use  and  occupation  of  certain  rooms  and  apart- 
ments, in  and  parcel  of  a certain  dwelling-house  of  the  said 
A.  B.,”)  of  him  the  said  A.  B.;  and  the  said  C.  D.  according  to 
that  permission  had  held,  used,  occupied,  possessed,  and  en- 
joyed, the  same  for  a long  space  of  time  before  then  elapsed ; 
he  the  said  C.  D.  undertook,  and  then  and  there  agreed  to 
pay  to  the  said  A.  B.  so  much  moneyas  he  therefore  reason- 
ably deserved  to  have  of  the  said  C.  D.,  when  he  the  said 
C.  D.  should  he  thereunto  afterwards  requested.  And  the- 
said  A.  B.  avers,  that  he  therefore  reasonably  deserved  to 
. have  of  the  said  C.  D.  the  further  sum  of  l.  of  like 

lawful  money,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  C.  D.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  there  iiad  notice.  Whereby 
and  by  reason  of  the  said  last-mentioned  sum  of  money  being 
and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the 
said  A.  B.,  to  demand  and  have  of  and  from  the  said  C.  D. 
the  said  last-mentioned  sum  of  /.,  other  parcel  of  the  said 
, sum  above  demanded.  ' (Add  money  had  and  received, 
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or  is  not 
maintainable 
•u  a bill,  &c. 


Payee  against 
the  maker 
of  a promis- 
sory note. 


and  account  stated,  as  ante,  p.  389,  and  breach,  as  ante,  p. 
300.) 

This  count  is  sufficient  though  the  demise  may  have  been 
by  deed,  and  is  an  exception  to  the  general  rule,  that  when- 
ever an  action  is  founded  upon  a deed,  it  must  be  declared 
upon,  bee  1 N.  R.  109. 

For  the  proof  necessary  to  support  this  action,  and  other 
points  relating  thereto,  see  ante,  239  to  249. 


Debt  on  Bills,  &fc. 

Debt  is  not  maintainable  at  the  suit  of  a payee  or  indorsee 
of  a bill  of  exchange,  against,  the  acceptor,  nor  by  the  in- 
dorsee of  a promissory  note  against  the  maker,  on  account 
of  the  want  of  a privity  of  contract  between  the  parties.  But 
it  may  be  supported  by  the  payee  of  a promissory  note 
against  the  maker,  when  expressed  to  be  for  value  received  ; 
and  by  the  payee  of  a foreign  or  inland  bill  of  exchange, 
expressed  to  be  for  value  received,  against  the  drawer. 
2 B.  # P.  78,  82.  And  as  privity  of  contract  seems  to  be 
of  the  greatest  importance  for  the  maintenance  of  the  action, 
it  should  seem,  that  debt  would  be  maintainable  at  the 
suit  of  a drawer  of  a bill  of  exchange,  payable  to  his  own 
order,  against  the  acceptor. — Debt  is  not  sustainable,  on  a 
promissory  note  payable  by  instalments,  until  the  whole  be 
due. 

( Commence  the  declaration  in  K.  B.,  as  ante,  p.  46,  in 
C.  P.,  as  ante,p.  ATj 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
day  of  *,  in  the  year  of  our  Lord  1813,  to  wit, 
at  Westminster,  in  the  county  of  Middlesex,  made  his 
certain  promissory  note  in  writing,  bearing  date  the  day 
and  year  aforesaid,  and  then  and  there  delivered  the  said 
note  to  the  said  A.  B.,  by  which  said  note  he  the  said  C.  D. 
then  and  there  promised,  two  months  after  the  date 

* The  date  of  the  note. 
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thereof,  to  pay  the  said  A.  B.  or  order,  the  sum  of  100/., 
for  value  received  as  advised.  By  means  whereof,  and  by 
force  of  the  statute  in  such  case  made  and  provided,  he  the 
said  C.  D.  then  and  there  became  liable  to  pay  to  the  said 
A.  B.  the  said  sum  of  money  in  the  said  note  specified,  ac- 
cording to  the  tenor  and  effect  of  the  said  note ; and  although 
the  said  sum  of  money  in  the  said  note  specified  hath,  ac- 
cording to  the  tenor  and  effect  of  the  said  note,  been  long 
since  due  and  payable,  yet  the  said  C.  D.,  (although  often 
requested  so  to  do,)  hath  not  as  yet  paid  the  said  sum  of 
money,  or  any  part  thereof,  to  the  said  A.  B.,  but  hath  hi- 
therto wholly  neglected  and  refused  so  to  do;  whereby  an 
action  bath  accrued  to  the  said  A.  B.,  to  demand  and  have 
of  and  from  the  said  C.  D.  the  said  sum  of  money  in  the 
said  note  specified,  parcel  of  the  said  sum  above  demanded. 

(Add  counts  on  the  consideration,  money  counts,  as  ante, 
p.  388,  account  stated,  and  breach,  as  ante,  p.  389.) 

For  the  evidence  necessary  to  support  the  action,  see  Evidence, 
ante,  352,  and  for  other  points  relating  thereto,  see  ante, 

327  to  331. 

( Commence  the  declaration  in  K.  D.,  as  ante,  p.  46,  in  By  the  payee 

C»  m aft  \ of  a bill  of  ex- 

• ant€t  p.  47.)  change  against 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  ‘h*  drawer, ®“ 

9 9 default  of  the 

day  of  *,  in  the  year  of  our  Lord  1813,  to  wit,  acceptor, 
at  Westminster,  in  the  county  of  Middlesex,  according  to 
the  usage  and  custom  of  merchants  from  time  immemorial 
used  and  approved  of  within  this  kingdom,  made  his  cer- 
tain bill  of  exchange  in  writing,  bearing  date  the  day  and 
year  aforesaid,  and  then  and  there  directed  the  said  bill  of 
exchange  to  one  E.  F.,  by  the  name  and  addition  of  E.  F. 
esquire;  by  which  said  bill  of  exchange,  he  the  said  C.  D. 
then  and  there  requested  the  said  E.  F.,  two  months  after 
the  date  thereof,  to  pay  to  the  said  A.  B.,  or  order,  the  sum 
of  100/.  value  received  as  advised;  and  then  and  there  de- 
livered the  said  bill  of  exchange  to  the  said  A.  B.;  which 
said  bill  of  exchange  the  said  E.  F.  afterwards,  to  wit,  on 


* The  date  of  the  bill. 
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the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  upon  sight  thereof  accepted,  accord- 
ing to  the  said  usage  and  custom  of  merchants.  And  the 
said  A.  B.  avers,  that  afterwards,  when  the  said  bill  of  ex- 
change became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on  the  day  of  *,  in 

the  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  the  said  bill  of  exchange  was  presented  and 
shewn -to  the  said  E.  F.  for  payment  thereof,  according  to 
the  said  usage  and  custom  of  merchants;  and  he  the  said 
E.  F.  was  then  and  there  requested  to  pay  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  according  to 
the  tenor  and  effect  of  the  said  bill  of  exchange  and  of  his 
said  acceptance  thereof;  but  that  the  said  E.  F.  did  not  nor 
would,  at  the  said  time  when  the  said  bill  of  exchange  was 
so  presented  and  shewn  to  him  for  payment  thereof  as 
aforesaid,,  or  at  any  time  afterwards,  pay  the  said  sum  of 
money  therein  specified,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do;  of  all  which  said  several 
premises  the  said  C.  D.(  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  had  notice.  By  means  whereof,  and  according  to 
the  said  usage  and  custom  of  merchants,  he  the  said  C.  D. 
then  and  there  became  liable  to  pay  to  the  said  A.  B.  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested ; and  being  so  liable,  he  the  said  C.  D.,  in  conside- 
ration thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
agreed  to  pay  to  the  said  A.  B.  the  said  sum  of  money  in 
the  said  bill  of  exchange  specified,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested,  whereby,  and  by 
reason  of  the  said  sum  of  money,  in  the  said  bill  of  ex- 
change specified,  being  and  remaining  wholly  unpaid,  an 
action  hath  accrued  to  the  said  A.  B.  to  demand  and  have 
of  and  from  the  said  C.  D.  the  said  sum  of  money  in  the 

* The  day  on  which  the  bill  becomes  due. 
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said  bill  of  exchange  specified,  parcel  of  the  said  sum 
above  demanded.  (Add  money  counts,  as  ante,  p.  38S, 
account  stated  and  breach,  as  ante,  p.389.) 

For  the  evidence  necessary  to  support  the  action,  and  Evidence, 
other  points  relating  thereto,  see  ante,  p.  372,  373,  and 
327  to  351. 


Debt  on  Bond. 

If  a bond  be  dated  upon  a certain  day  with  a penalty,  but 
conditioned  for  the  payment  of  a less  sum  upon  a subse- 
quent day,  the  obligee  may,  in  case  of  breach  of  the  condi- 
tion by  the  obligor,  commence  an  action,  in  which  the  pe- 
nalty of  the  bond  will  be  the  sum  nominally  sought  to  be 
recovered;  but  the  court  will,  upon  application  by  the  de- 
fendant, refer  it  to  the  master  to  compute  what  is  due  by 
virtue  of  the  condition  of  the  bond  for  principal,  interest, 
and  costs;  and  on  payment  of  the  same,  will  stay  the  pro- 
ceedings, by  virtue  of  the  stat.  4 Ann.  c.  Id.  s.  13.  And  if 
no  time  be  fixed  by  the  condition  of  the  bond  for  the  pay- 
ment of  the  lesser  sum,  such  sum  will  be  considered  payable 
on  the  day  upon  which  the  bond  is  dated;  and  in  case  of 
an  action  being  brought  upon  the  bond,  the  court  will,  in 
like  manner,  refer  it  to  the  master  to  compute  what  is  due 
thereon,  and  will  stay  the  proceedings  upon  payment  there- 
of. 7 T.  R.  121.  If  a bond  be  conditioned  for  the  payment 
of  one  certain  sum  of  money  upon  several  days,  no  action 
can  be  maintained  thereon,  until  the  last  day  be  past. 
1 Inst.  292.  b.  1 Hen.  lila.  547.  But  if  the  condition  be 
to  pay  several  sums  of  money  upon  different  days,  debt 
mav  be  maintained  upon  the  bond,  upon  failure  of  payment 
at  either  of  the  days;  but  in  this  latter  case,  the  condition 
must  be  set  forth  and  breaches  suggested,  pursuant  to  the 
8 $9  Wm.  3.  c.  11.  s.  8.  see  post,  400.  If  a bond  bear  date  at 
a particular  place,  the  plaintiff  is  bound  to  mention  the  par- 
ticular place,  and  the  venue  should  follow  it  precisely  as  in 


Digitized  by  Google 


398 


DEBT. 


Declaration 
on  a money 
bond  in  K.  B. 


Profert. 


* 


i 
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the  case  of  bills  of  exchange,  ante,  (which  see.)  When  a 
bond  is  conditioned  for  the  payment  of  one  specific  sum  of 
money,  no  notice  is  taken  of  the  condition  in  the  declara- 
tion, or  other  proceedings,  but  the  action  is  brought  for  the 
penalty,  and  the  court  will  (as  above  stated)  refer  it  to  the 
master  to  compute  what  is  really  due  thereon. 

( Commence  the  declaration  in  K.  B.,  as  ante,  p.  A6.J 
For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 
day  of  *,  to  wit,  at  Westminster,  in  the 

county  of  Middlesex,  by  his  certain  writing  obligatory, 
sealed  with  his  seal,  and  now  shewn  to  the  court  of  our  said 
lord  the  king,  before  the  king  himself  here,  the  date  where- 
of is  the  day  and  year  aforesaid,  acknowledged  himself  to 
be  held  and  firmly  bound  unto  the  said  A.  B.  in  the  sum 
of  /. f above  demanded,  to  be  paid  to  the  said  A.  B., 
when  he  the  said  C.  D.  should  be  thereunto  afterwardaje- 
quested.  Yet  the  said  C.  D.,  although  often  requested  so 
to  do,  hath  not  as  yet  paid  the  said  sum  of  l.  above  de« 
manded,  or  any  part  thereof,  to  the  said  A.  B.;  but  to  pay 
the  same,  or  any  part  thereof,  to  the  said  A.  B.,  the  said 
C.  D.  hath  hitherto  wholly  refused,  and  still  refuses  so  to 
do.  (Conclude  as  ante,  p.  46.) 

( Commence  the  declaration  in  C.  P.,  as  ante,  p.  47. ^ 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  tho 
day  of  *,  to  wit,  at  Westminster,  in  the 

county  of  Middlesex,  by  his  certain  writing  obligatory, 
sealed  with  his  seal,  acknowledged  himself  to  be  held  and 
firmly  bound  unto  the  said  A.  B.  in  the  sum  of  /.f 
above  demanded,  to  be  paid  to  the  said  A.  B.,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested.  Yet 
the  said  C.  D.,  although  often  requested  so  to  do,  hath  not 
as  yet  paid  the  said  sum  of  l.  above  demanded,  or  any 
part  thereof,  to  the  said  A.  B.;  but  to  pay  the  same,  or  any 
part  thereof,  to  the  said  A.  B.,  he  the  said  C.  D.  hath  hi- 
therto wholly  refused,  and  still  refuses  so  to  do;  wherefore 


* The  date  of  the  bond, 
t The  penalty. 
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the  said  A.  B.  saith  that  he  is  injured  and  hath  sustained 
damage  to  the  value  of  10/.  and  therefore  he  brings  his  suit, 

&c.  And  the  said  A.  B.  brings  into  court  here,  the  said  Profert. 
writing  obligatory,  sealed  as  aforesaid,  which  gives  suffi- 
cient  evidence  to  the  said  court  here  of  the  debt  • aforesaid, 
in  form  aforesaid,  the  date  whereof  is  the  day  and  year  in 
that  behalf  above-mentioned. 

( Commence  the  declaration  in  the  Exchequer,  as  ante,  1 10.  j Declaration 

. on  i money 

l'or  that  whereas,  &c.  (same  as  in  the  K.  B.,  inserting,  bomiin  th« 
instead  of  the  words  in  italics,  the  following  profert:)  Exch'<tuer- 
and  now  shewn  to  the  barons  of  his  majesty’s  Exche-  Profert. 
quer  here,  the  date  whereof  is  the  day  and  year  aforesaid. 
(Conclude  as  ante,  p.  110.) 

The  evidence  necessary  to  be  produced  on  the  part  of  the  ETidence. 
plaintiff,  will  depend  upon  the  nature  of  defendant’s  plea; 
but  in  case  the  general  issue  non  est  factum  be  pleaded,  the 
plaintiff  must  be  prepared  to  prove  the  sealing  and  delivering 
of  the  bond.  Proof  of  the  sealing  only  is  not  sufficient. 

Cro.  Eliz.  122.  If  there  be  a subscribing  witness  to  the 
bond  who  is  capable  of  being  examined,  he  must  be  pro- 
duced, and  this,  even  though  the  obligor  may  have  admitted 
that  he  executed  the  bond.  4 East,  53.  If  it  can  be  shewn 
that  the  subscribing  witness  is  dead,  or  that  he  has  become 
infamous,  or  that  he  is  absent  in  a foreign  country,  and  out 
of  the  jurisdiction  of  the  court,  or  if  it  can  be  shewn  that  he 
cannot  be  foilnd  after  diligent  search,  proof  of  his  handwrit- 
ing will  in  such  cases  be  sufficient;  and  it  seems  that  it  is 
not  necessary  to  prove  the  handwriting  of  the  obligor. 

2 East,  183,  250.  If  there  be  no  subscribing  witness  the 
handwriting  of  the  obligor  must  be  proved.  To  prove  the 
delivery  of  the  bond  it  is  not  absolutely  necessary  to  shew 
that  the  obligor  actually  delivered  it  into  the  hands  of  the 
obligee,  for  if  it  can  be  shewn  that  the  conduct  of  the  obli- 
gor was  such,  that  it  appeared  to  be  his  intention  that  the 
bond  should  be  his  deed,  it  will  be  sufficient;  as  where  the 
obligor  sealed  the  bond  and  cast  it  upon  a table,  saying, 

“ this  will  serve;”  or  where  the  obligor  said  to  the  obligee, 

“ it  is  sufficient  for  you,”  or,  “ take  it  as  my  deed."  Cro.  Eliz. 
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12S.  1 Leon.  140.  If  a bond  be  30  years  old  it  may  be  given 
in  evidence,  without  any  proof  of  the  execution  whatever. 
But  if  there  be  any  blemish  on  the  bond,  as  interlineation, 
razurc,  or  the  like,  the  scalingand  delivering  must  be  proved. 
1 F.sp.  Rep.  275.  Bonds  executed  in  the  East  Indies  and 
attested  by  witnesses  there,  are  proved  by  evidence  of  the 
handwriting  of  the  parties  and  of  the  witnesses,  and  also 
that  the  latter  are  r^ident  in  the  East  Indies.  Q6  Gen.  3. 
c.  57.  s.  38. 


On  Bonds  for  Performance  of  Covenants,  tyc. 

Formerly  where  a bond  was  made  with  a penally  con- 
ditioned for  the  performance  of  covenants,  the  obligee  wras 
entitled,  at  law,  in  case  of  any  breach  of  covenant,  to  recover 
the  whole  penalty  of  the  bond,  though  far  exceeding  the 
damage  really  sustained;  and  the  obligor  had  no  remedy 
but  by  application  to  a court  of  equity,  which  would  re- 
strain execution  for  more  than  the  real  damage.  To  avoid 
this  inconvenience,  by  slat.  8 $ 9 IV.  3.  c.  11.  s.  8.  it  is  en- 
acted, “ That  in  actions  upon  bonds,  or  any  peual  sum,  for 
non-performance  of  any  covenants  or  agreements,  contained 
in  any  indenture,  deed,  or  writing,  the  plaintiff  may  assign 
as  many  breaches  as  he  shall  think  fit,  and  the  jury,  upon 
trial  of  such  action,  shall  assess  not  only  such  damages  and 
costs  as  have  been  heretofore  usually  done  in  such  cases,  but 
also  damages  for  such  of  the  assigned  breaches  as  the  plain- 
tiff shall  prove  to  have  been  broken;  and  like  judgment  shall 
be  entered  on  such  verdict  as  heretofore  hath  beeu  usually 
done  in  such  like  actions.” 

If  judgmentshall  be  given  for  the  plaintiff, on  demurrer  or 
by  confession,  or  nihil  dicit,  then  the  statute  directs  “ that 
the  plaintiff  may  suggest  upon  the  roll  as  many  breaches  of 
the  covenants  and  agreements  as  he  shall  think  fit,  upon 
which  shall  issue  a writ  to  the  sheriff  of  that  county  where 
the  action  shall  be  brought,  to  summon  a jury  to  appear  be- 
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fore  the  justice  or  justices  of  assize,  or  nisi  prim,  of  that 
county,  to  inquire  of  the  truth  of  every  one  of  these  breaches, 
and  to  assess  the  damages  that  the  plaintiff  shall  have  sus- 
tained thereby  ; in  which  suit  it  shad  be  commanded  to  the 
said  justices,  that  they  shall  make  a return  thereof  to  the 
court  whence  the  same  shall  issue,  at  the  time  in  such  writ 
mentioned;  and  in  case  the  defendant,  after  such  judgment 
entered,  and  before  any  execution  executed,  shall  pay 
unto  the  court,  to  the  use  of  the  plaintitf,  his  executors  or 
administrators,  such  damages  so  to  be  assessed,  by  reason  of 
all  or  any  of  the  breaches  of  such  covenants,  together  with 
costs  of  suit,  a stay  of  execution  of  the  said  judgment  shall 
be  entered  upon  record;  or  if,  by  reason  of  any  execution 
executed,  the  plaintiff  or  his  personal  representative  shall 
be  fully  paid  or  satisfied  all  such  damages,  with  costs  of 
suit,  and  ail  reasonable  charges  and  ex pences,  for  executing 
the  said  execution;  the  body,  lauds,  or  goods,  of  the  de- 
fendant, shall  he  thereupon  forthwith  discharged  from  the 
said  execution,  which  shall  be  likewise  entered  upon  re-  * 
cord;  but,  notwithstanding,  in  each  case  such  judgment 
shall  remain  us  a further  security  to  answer  to  the  plaintiff 
aud  his  personal  representative,  such  damages  as  shall  be 
sustained  for  further  breach  of  any  covenant  in  the  said  in- 
denture, &c.  upon  which  the  plaintitf  may  have  a scire  facias 
upon  the  said  judgment,  against  the  defendant,  or  against 
his  heir  terre-teuant,  or  his  personal  representative,  sug- 
gesting other  breaches  of  the  said  covenants  or  agree- 
ments; and  to  summon  him  or  them  respectively,  to  shew 
cause  why  execution  shall  not  be  bad  upon  the  said  jutjg- 
meut;  upon  which  there  shall  be  the  like  proceeding,  as 
was  in  the  action  of  debt  upon  the  said  bond,  for  assessing 
damages  upon  trial  <>f  issues  joined  upon  such  breaches,  or 
inquiring  thereof  upon  a writ,  to  be  awarded  as  aforesaid; 
and  upon  payment  or  satisfaction  as  aforesaid,  of  such  future 
damages,  costs,  ami  charges,  all  further  proceedings  are 
again  to  be  staved  ; and  so  toties  q unties,  and  the  defendant, 
his  body,  lands,  or  goods,  shall  be  discharged  out  of  execu- 
tion as  aforesaid. 

I)  D 
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debt. 

Where  covenants  and  agreements  are  contained  in  the 

t .1.1  *.  - nnlliin  fttA- 


What  bond*  »»  uv.iv  w»vut«**«  — — ”o-  , 

the  condition  of  the  bond,  they  are  held  to  be  within  the  sta 
tule,  as  well  as  when  they  are  in  a different  instrument. 

2 Barr.  272.  A bond  conditioned  for  the  payment  of  an 
annuity,  is  holden  to  be  within  the  statute.  8 T.  R.  126. 
So  a bond  conditioned  for  the  payment  of  money  by  instal- 
ments, 6 East,  550.;  or  a bond  conditioned  for  the  per- 
formance of  an  award.  6 East,  613.  But  the  provisions 
of  the  statute  do  not  extend  to  bonds  conditioned  for  the 
payment  of  money  only,  nor  to  bail  bonds,  noi  to  bon  s 
given  to  the  chancellor  by  the  petitioning  creditor  for  a 
commission  of  bankrupt.  It  is  in  general  adviseable,  when 
breaches  are  necessary  to  be  suggested  by  virtue  of  the  sta- 
tute, to  assign  them  in  the  declaration  as  in  the  following 
precedent. 

DecUratinn  ( Commence  the  declaration  in  K.  B.,  as  ante,  p.  4 <>J 

on  n bnnii con-  Fq|.  that  whereag  the  said  C.  D.  heretofore,  to  wit,  on  the 

fhlTa^t  day  of  , in  the  year  of  our  Lord  1813,  at\\  est- 

”0“eynuy;  minster,  in  the  county  of  Middlesex,  by  his  certain  writing 
Z211T'  obligatory  sealed  with  his  seal,  and  now  shewn  to  the  cou;t 
of  our  said  lord  the  king  before  the  king  himself  here,  tlie 
date  whereof  is  the  day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  unto  the  said  A.  B.  in 
the  sum  of  /.  above  demanded,  to  be  paid  to  the 

said  A.  B.  when  he  the  said  C.  D.  should  be  thereunto  af- 
terwards requested;  which  said  writing  obligatory  was,  and 
is,  subject  to  a certain  condition  thereunder  written,  to  wit, 
that  if  the  said  C.  D.,  his  heirs,  executors,  or  administra- 
tors, some  or  one  of  them,  should  and  did  well  and  truly  pay 
to  the  said  A.  B.  his  executors,  administrators,  or  assigns, 
the  sum  of  l.  of  good  and  lawful  money  of  Great  Britain 
on  the  day  of  ,in  the  year  ofourLord,  18  , and  the 

further  sum  of  /.  of  like  lawful  money,  on  the  day  of 
, in  the  year  of  our  Lord  18  , and  the  further  sum  of 

l.  of  like  lawful  money,  on  the  day  of  , in  the  year 
of  our  Lord  18  , then  the  said  writing  obligatory  should 

be  void  and  of  no  effect,  otherwise  to  be  and  remain  in  full 
• . force  and  virtue.  Nevertheless  the  said  A.  B.  in  fact  saitli. 
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that  the  said  C.  D.  did  not  nor  would,  on  the  said  day 
of  *,  in  the  year  of  our  Lord  IS  , when  the  first 

mentioned  sum  of  I.  became  due  and  payable  from 

the  said  C.  D.  to  the  said  A.  B.,  according  to  the  tenor  and 
effect  of  the  condition  of  the  said  writing  obligatory,  pay  the 
said  first-mentioned  sum  of  /.  in  the  said  condition  of  the 
said  writing  obligatory  mentioned,  but  wholly  neglected 
and  refused  so  to  do,  and  the  same  still  remains  due.  and 
owing  to  the  said  A.  B.,  to  wit,  at  Westminster  aforesaid,  in 
the  county  aforesaid.  And  the  said  A.  B.  for  assigning  a fur- 
ther breach  of  the  said  condition  of  the  said  writing  obli- 
gatory, according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  further  says,  that  the  said  C.  D.  did  not 
nor  would,  on  the  said  day  of  t,  in  the  year  of 

our  Lord  18  , when  the  sum  of  /.  secondly  above 

mentioned,  became  due  and  payable  from  the  said  C.  D.  to 
the  said  A.  B.,  according  to  the  tenor  and  effect  of  the  con- 
dition of  the  said  writing  obligatory,  pay  the  said  sum  of 
/.  secondly  above-mentioned,  but  wholly  neglected 
and  refused  so  to  do,  and  the  same  is  still  remaining  due 
and  owing  to  the  said  A.  B.,  to  wit,  at  Westminster  afore- 
said, in  the  county  aforesaid.  Whereby  an  action  hath  ac- 
crued to  the  said  A.  B.,  to  demand  and  have  of  and  from  the 
said  C.  D.  the  said  sum  of  l.  above  demanded. 

Yet  the  said  C.  D.,  although  often  requested  so  to  do,  hath 
not  as  yet  paid  the  said  sum  of  l.  above  demanded, 

or  any  part  thereof,  to  the  said  A.  B. ; but  to  pay  the  same 
hath  hitherto  wholly  refused,  and  still  doth  refuse,  to  the 
damage  of  the  said  A.  B.  of  /. ; and  therefore  he 

brings  his  suit,  &c.  (Pledges,  &c.) 

* The  day  on  which  the  first  instalment  is  payable. 

+ The  day  on  which  the  second  instalment  in  payable. 
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bond  by  the 

fttmgnrf, 

against  the 
l>rinci|>»l  or 
bail,  «■  here 
the  first  suit 
was  in  K.  B. 
by  bill. 

The  wit. 


toil  the  various  points  respecting  the  taking  of  bail, and 
the  requisites  of  the  hail  bond,  see  Impey's  Practice  of  the 
Office  o f Sheriff,  72  to  SO,  third  edit,  and  9 Sound.  59.  a.  n.  3., 
where  they  are  so  fully  stated,  that  it  will  be  unnecessary  to 
repeat  them  here.  It  is  to  be  observed,  that  the  action  upon 
the  bail  bond,  whether  brought  in  the  name  of  the  sherifl  or 
of  his  assignee,  must  be  commenced  in  the  same  court  out 
of  which  the  process  issued,  on  which  the  bail  bond  was 
taken.  8 T.  R.  152.  The  assignment  may  be  stated  to 
be  made  in  any  county,  and  the  veuue  laid  therein;  as  if 
the  bail  bond  be  given  to  the  6heritf  of  Surry,  the  assign- 
ment may  be  stated  to  be  made  in  the  county  of  Middlesex, 
and  the  venue  laid  therein.  2 Stra.  727.  It  is  sufficient, 
for  the  assignee  of  a bail  bond,  to  state,  in  the  declaration, 
that  the  sheriff  assigned  the  bond  to  him  “ according  to  the 
formof  thestatute,”  withoutadding  that  the  assignment  was 
under  the  hand  and  seal  of  the  sheriff.  lVilles,  408.  It  is 
also  sufficient  to  state,  in  the  declaration,  that  the  assign- 
ment was  made"  in  the  presence  of  two  credible  witnesses," 
without  mentioning  their  names  or  that  they  attested  the 
indorsement.  1 IFi/r.  122. 

( Commence  the  declaration  in  K.  11.,  as  ante,  p.  101,  if  by 
an  executor  of  an  assignee,  in  K.  B.,  as  ante,  p.  102.  J 

For  that  whereas  the  said  A.  B.  heretofore,  to  wit,  ou  the 
day  of  *,  in  the  53rd  year  of  the  reign  of  our 

lord  the  now  king,  6ued  and  prosecuted  out  of  the  court  of 
our  said  lord  the  king,  before  the  king  himself,  the  same 
court  then  and  still  being  holden  at  Westminster,  in  the 
county  of  Middlesexf,  against  the  said  C.  D.  (or  if  the  decla- 
ration be  against  one  of  the  bail,  say,  “ against  one  J.  A'.,”) 
a certain  precept,  called  u bill  of  Middlesex,  whereby  the 


* The  le«te  of  Ihe  writ. 

+ As  to  this  allegation,  see  1 Saund.  S00.  *.  n.  T. 
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fclieri fT of  Middlesex  was  commanded  [if  a latitat,  say,  “ by 
a certain  writ  of  our  lord  the  Icing,  called  a latitat,  directed 
to  the  sheriff  of  , by  which  said  writ  our  said  lord 

the  king  commanded  the  said  sheriff  to  take,  ire.)  to  take  the 
said  C.  D..  if  he  should  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  might  have  his  body  before  our  said 
lord  the  king,  on  next  after  *,  at  Westminster, 

in  the  county  of  Middlesex,  to  answer  the  said  A.  B.  of  a 
plea  of  trespass,  and  also  to  a bill  of  the  said  A.  B.  against  the 
said  C.  D.  for  l.  upon  promises,  according  to  the  custom 
of  his  said  majesty’s  court,  before  his  said  majesty  to  be  ex- 
hibited; and  that  the  said  sheriff  should  then  have  there  that 
precept,  [or  if  the  an  ext  was  on  a latitat,  say,  “ writ.'')  Which 
said  precept,  [or  writ)  afterwards  and  before  the  delivery  indorurmtni 
thereof  to  said  sherid'of  the  said  county  of  Middlesex,  to  for  b‘“1' 
be  executed  as  is  hereinafter  mentioned,  was  marked  and  in- 
dorsed for  bail,  for  l.  by  virtue  of  an  affidavit  of  the 

cause  of  action  of  the  said  A.  B.,  in  that  behalf  before  then 
made  and  duly  affiled  of  record  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided;  and  which  said  Delivery  to 
precept  [or  writ)  so  indorsed,  afterwards,  and  before  the  re-  *ICI" 
turn  thertof,  to  wit,  on  the  day  of  t,  in  the 

year  of  our  Lord  1313,  to  wit,  at  Westminster,  in  the 
county  of  Middlesex,  was  delivered  to  the  said  E.  F.  and 
G.  II.,  who  then  and  from  thence,  until,  and  at,  and  after  the 
said  return  of  the  said  writ,  was  sheriff' of  the  said  county 
of  Middlesex,  in  due  form  of  law  to  be  executed.  By  vir-  Thewrnt. 
fue  of  which  said  precept  (or  writ)  the  said  E.  F.  and  G.  H., 
so  being  sheriff' as  aforesaid,  afterwards  and  before  the  said 
return  of  the  said  precept  (or  writ,)  to  wit,  on  the  day  and 
year  last  aforesaid,  and  within  his  bailiwick,  as  such  sheriff', 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
took  and  arrested  the  said  C.  D.  by  his  body,  and  then  and 
there  had  and  detained  him  in  his  custody,  as  such  sheri If,  at 
the  suit  of  the  Said  A.  B.  for  the  cause  aforesaid.  And  the 

# The  return  of  the  writ. 

A The  dale  of  the  bail  bond. 
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said  C.  D.  being  so  arrested  and  in  custody  of  the  said  E.  F. 
andG.  H.,so  being  sheriff  as  aforesaid,  by  virtue  of  the  said 
precept  (or  writ)  at  the  suit  of  the  said  A.  B.,  the  said  E.  F. 
and  G.  H.  afterwards,  and  before  the  said  return  of  the  said 
precept,  (or  writ,)  to  wit,  on  the  day  and  year  last  afore- 
said, and  within  his  bailiwick,  as  such  sheriff,  to  wit,  at 
The  bail  bond  Westminster  aforesaid,  in  the  county  aforesaid,  took  bail 
for  the  appearance  of  the  said  C.  D.,  at  the  return  of  the 
said  precept,  (or  writ,)  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  on  that  occasion  the 
said  C.  D.  (or  if  the  action  be  against  one  of  the  bail,  “ the 
said  C.  D.  as  bail  and  surety  for  the  said  I.  K.")  then  and 
there,  to  wit,  on  the  day  and  year  last  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  by  his  certain 
writing  obligatory,  commonly  called  a bail  bond,  sealed 
with  the  seal  of the  said  C.  D.,  and  now  shewn  to  the  court 
of  our  said  lord  the  king,  before  the  king  himself  here,  the 
date  whereof  is  the  same  day  and  year  last  aforesaid,  ac- 
knowledged himself  to  be  held  and  firmly  bound  to  the  said 
E.  F.  and  G.  H.,  so  then  being  sheriff  of  the  said  county  of 
Middlesex  as  aforesaid,  by  the  name,  description,  and  addi- 
tion of  E.  F.  and  G.  H.  esquires,  sheri ff  of  the  county  of  Mid- 
dlesex, in  the  penal  sum  of  /.  (the  penalty)  of  good  and 
lawful  money  of  Great  Britain,  to  be  paid  to  the  said  sheriff 
or  his  certain  attorney,  executors,  administrators,  or  assigns, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
Tht  condition  quested,  with  and  under  a certain  condition  thereunder 
therL0f.  written,  that  if  the  said  C.  D.  (or  if  against  the  bail,  say,  “ if 
the  said  I.  K .”)  should  appear  before  our  lord  the  king, 
at  Westminster,  on  next  after  *, 

toansw’er  A.  B.  in  a plea  of  trespass,  and  also  to  a bill  of  the 
said  A.  B.  against  the  said  C.  D.  for  /.,  upon  promises, 
according  to  the  custom  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  to  be  exhibited;  that  theu 
the  said  obligation  should  be  void,  otherwise  should  be  and 
remain  in  full  force  and  virtue,  as  by  the  said  writing  obli- 
gatory and  the  condition  thereof,  reference  being  thereunto 

* The  return  of  the  writ. 
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had,  may  more  fully  and  at  large  appear.  And  the  said  A.  B.  Breach  of  con. 
in  fac  t saith,  that  the  said  C.  D.  did  not  appear  before  our  <lltl0'1, 
said  lord  the  king,  at  Westminster,  on  next  after 

*,  in  the  condition  of  the  said  writing  obligatory 
mentioned,  according  to  the  exigency  of  the  said  precept, 

(or  writ,)  but  therein  wholly  failed  and  made  default, 
whereby  the  said  writing  obligatory  became  forfeited ; 
and  the  said  A.  B.  further  saith,  that  the  said  writing  obii-  A«»ijjnment of 
gatory  being  so  forfeited,  and  the  money  therein  specified  nfl!  to 
remaining  unpaid  and  unsatisfied  to  the  said  sheriff,  he  the 
said  E.  F.  and  G.  H.,  so  being  sheriff  of  the  said  county  of 
Middlesex  as  aforesaid,  afterwards,  to  wit,  on  the 
day  of  t,  in  the  year  aforesaid,  at  Westminster 

aforesaid,  in  the  county  aforesaid,  at  the  request  of  the 
said  A.  B.  the  plaintiff  in  the  said  suit,  by  an  indorsement 
on  the  said  writing  obligatory,  duly  made  and  attested  in 
the  presence  of  two  credible  witnesses,  and  sealed  with  the 
seal  of  office  of  sheriff  of  the  said  county  of  Middlesex,  as- 
signed the  said  writing  obligatory  to  the  said  A.  B.,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  * 
provided,  as  by  the  said  assignment  indorsed  on  the  said 
writing  obligatory  as  aforesaid,  and  duly  stamped  before  the 
commencement  of  this  suit,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  to  the  court  of 
our  said  lord  the  king  now  here  shewn,  the  date  whereof  is 
the  day  and  year  last  aforesaid,  may  more  fully  appear.  By 
means  whereof,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  said  A.  B. 
as  assignee  of  the  said  E.  F.  and  G.  H.,  so  being  sheriff  of 
the  said  county  of  Middlesex  as  aforesaid,  to  demand  and 
have  of  and  from  the  said  C.  D.  the  said  sum  of  . /., 

above  demanded.  (Conclude  as  ante,  p.  102,  if  at  the  suit 
of  an  executor,  as  ante,  p.  103.) 

( Commence  the  declaration  in  K.  B.,  as  ante,  p.  101.)  Do.  whru  tiic 

For  that  whereas  the  said  A.  B.  heretofore,  to  wit,  on  the  Shefint  in-  ' 
day  of  i,  in  the  53d  year  of  the  reign  of  our  lord  or*5i^y 


nul. 


* The  return  of  the  writ, 
t The  date  of  the  assignment. 
J The  teste  of  the  writ. 
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the  now  king,  sued  and  prosecuted  out  of  the  court  of  our 
said  lord  the  now  king,  before  the  king  himself,  the  same 
court  still  being  holden  at  Westminster,  in  the  county  of 
Middlesex*,  against  the  said  C.  D.  (or  if  the  declaration  be 
against  one  of  the  bail,  say  “ against  one  l.  K")  a certain  writ 
of  our  lord  the  king,  called  a special  capias  ad  respondendum, 
directed  to  the  sherifl'of  Middlesex,  by  which  said  writ  our 
said  lord  the  king  commanded  the  said  sheriff  to  take  the  said 
C.  D.  if  he  should  be  found  in  his  bailiwick,  and  him  safely 
keep,  so  that  he  might  have  his  body  before  our  said  lord 
the  king  on  t,  wheresoever  our  said  lord  the  king 

should  then  be  in  England,  to  answer  to  the  said  A.  B.  in 
a plea  of  trespass  on  the  case,  upon  promises  and  undertak- 
ings therein  mentioned,  to  the  damage  of  the  said  A.  B.  of 
/.  as  it  was  said  ; and  that  the  said  sheriff  should  then 
have  there  that  writ,  which  said  writ  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff  of  the  said  county  of 
Middlesex,  to  be  executed  as  hereinafter  mentioned,  was 
marked  and  indorsed  for  Imil  for  /.  by  virtue  of  an 

affidavit  of  the  cause  of  action  of  the  said  A.  B.,  in  that 
behalf  before  then  made  and  duly  afliled  of  record  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, according  to  the  form  of  the  statute  in  such  case  made 
and  provided;  and  which  said  writ  so  indorsed,  afterwards, 
ami  before  the  said  return  thereof,  to  wit,  on  the  day 

of  +,  in  the  year  of  our  Lord  1813,  to  wit, at  Westmin- 
ster, in  the  county  of  Middlesex,  was  delivered  to  the  said 
E.  F.  and  G.  H.,  who  then  and  from  thence,  until,  and  at, 
and  after  the  said  return  of  the  said  writ,  was  sheriff  of  the 
said  county  of  Middlesex,  in  due  form  of  law  to  be  exe- 
cuted. By  virtue  of  which  said  writ,  the  said  E.  F.  and 
G.  H.,  so  being  sheriff  as  aforesaid,  afterwards,  aud  before 
the  said  return  of  the  said  writ,  to  wit,  ou  the  day  and  year 
last  aforesaid,  and  within  his  bailiwick,  as  such  sheriff,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  took 
and  arrested  the  said  C.  D.  by  his  body,  and  then  and  there 

* See  note  (t)  ante,  p.  401. 

t The  return  of  the  writ. 

* The  date  of  the  bail  bond. 
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had  and  detained  him  in  his  custody,  as  such  sheriff,  at  the 
suit  of  the  said  A.  B.  for  the  cause  aforesaid.  And  the  said 
C.  D.  being  so  arrested  and  in  custody  of  the  said  E.  F.  and 
G.  H.,  so  being  sheriff  as  aforesaid,  by  virtue  of  the  said 
writ  at  the  suit  of  the  said  A.  B.,  the  said  E.  F.  and  G.  II., 
afterwards,  and  before  the  said  return  of  the  said  writ,  to 
wit,  on  the  day  and  year  iast  aforesaid,  and  within  his  baili-  .» 
wick  as  such  sheriff,  to  wit,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  took  bail  for  the  appearance  of  the  Theb»il  bood. 
said  C.  D.,  at  the  return  of  the  said  writ,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided;  and  on 
that  occasion  the  said  C.  D.  [or  if  the  action  be  against  one 
of  the  bail,"  the  said  C.  D.  as  surety  for  the  said  /.  K.")  then  • 
and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  by  his  cer- 
tain writing  obligatory,  commonly  called  a bail  bond,  sealed 
with  the  seal  of  the  said  C.  D.,  and  now  shewn  to  the  court 
of  our  said  lord  the  king,  before  the  king  himself  here,  the 
date  whereof  is  the  same  day  and  year  last  aforesaid,  ac- 
knowledged himself  to  be  held  and  firmly  bound  to  the  said 
E.  F.  and  G.  H.,  so  being  sheriff  of  the  said  county  of  Mid- 
dlesex as  aforesaid,  as  such  sheriff,  by  the  name,  description, 
and  addition  of  E.  F.  and  G.  H.  esquires,  sheriff  of  the 
county  of  Middlesex,  in  the  penal  sum  of  /.  of  good 

and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said 
sheriff  or  his  certain  attorney,  executors,  administrators,  or 
assigns,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested  ; with  and  under  a certain  condition  there  The  conditio* 
under-written,  that  if  the  said  C.  D.  should  appear  before 
our  said  lord  the  king,  on  •,  wheresoever  our  said 

lord  the  king  should  then  be  in  England,  to  answer  to  the 
said  A.  B.  in  a plea  of  trespass  on  the  case,  on  certain  pro- 
mises and  undertakings  therein  mentioned,  to  the  da- 
mage of  the  said  A.  B.  of  /.  as  it  was  said;  that  then 
the  said  obligation  should  be  void,  otherwise  be  and  re- 
main in  full  force  and  virtue.  As  by  the  said  writing  obliga- 
tory, reference  being  thereunto  had,  may  more  fully  and 
at  large  appear.  And  the  said  A.  B.  in  fact  saith',  that  the 

* The  return  of  the  writ. 
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Breach  of  the  said  C.  D.  did  uot  appear  before  our  said  lord  the  king, 
condition.  on  jn  t(le  condition  of  the  said  writing 

obligatory  mentioned,  according  to  the  exigency  of  tbe  said 
writ;  but  therein  wholly  failed  and  made  default,  whereby 
the  said  writing  obligatory  became  forfeited.  And  the 
Assignment  of  said  A.B.  in  fact  further  saith,  that  the  said  writing  ob- 
pUiut'iff. 10  ligatory  being  so  forfeited,  and  the  money  therein  specified 
remaining  unpaid  and  unsatisfied  to  the  said  shenil,  he  the 
said  E F.  and  G.  H.,  so  being  sheriff  of  the  said  county  of 
•Middlesex  as  aforesaid,  afterwards,  to  wit,  on  the  day 

of  f,  in  the  year  of  our  Lord  1813,  to  wit,  at  West- 

minster aforesaid,  in  the  county  aforesaid,  at  the  request  of 
the  said  A.  B.  the  plaintiff  in  the  said  suit,  by  an  indorse- 
ment on  the  said  writing  obligatory,  duly  made  and  at- 
tested in  the  presence  of  two  credible  witnesses,  and  sealed 
with  the  seal  of  odice  of  sheriff  of  the  said  county  of  Mid- 
dlesex, assigued  the  said  writing  obligatory  to  the  said 
A.  B.,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  as  by  the  said  assignment  indorsed  on 
the  said  writing  obligatory  as  aforesaid,  and  duly  stamped 
before  the  commencement  of  this  suit,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  to 
the  court  of  our  said  lord  tiie  king  now  here  shewn,  the 
date  whereof  is  the  day  ahd  year  last  aforesaid,  may  more 
fully  appear.  By  means  whereof,  and  by  force  of  the  sta- 
tute in  such  case  made  and  provided,  an  action  bath  ac- 
crued to  the  said  A.  B.,  assignee  of  the  said  E.  F.  and  G.  II., 
so  being  sheriff  of  the  said  county  of  Middlesex  as  afore- 
said, to  demand  and  have  of  and  from  the  said  C.  D.  the 
said  sum  of  l.  above  demanded.  (Conclude  as  ante, 

p.  109.) 


Do.  on*  bail  ( Commence  the  declaration  in  K.  B.,  as  ante,  p.  101. J 
^"^iire’ofa*  For  that  whereas  the  said  A.B.  heretofore,  to  wit,  on  the 

*****  bo1"1  day  of  i,  in  the  53d  year  of  the  reign  of  our 

«g»iii!it  the  , , , , J b 

principal  or  lord  the  now  king,  sued  and  prosecuted  out  of  the  court  of 


* The  return  of  the  writ, 
t The  date  of  the  assignment. 
1 The  teste  of  tbe  writ. 
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our  said  lord  the  kins:,  before  the  king  himself,  the  same  mi,  on  a i»ti- 
court  then  and  still  being  holden  at  Westminster,  in  the  BU»t°We«t. 

county  of  Middlesex*,  against  the  said  C.  D.,  {or  if  the  de-  * 

duration  be  against  one  of  the  bail,  say  “ against  one  I.  AY’)  a tine, 
certain  writ  of  our  said  lord  the  king,  called  a latitat,  directed  Tllc  writ- 
to  his  majesty’s  chancellor  of  his  county  palatine  of  Lancas- 
ter or  his  deputy  there;  whereby  the  said  chancellor  or  his 
deputy  there  were  commanded,  that  by  his  majesty’s  writ,  un- 
der the  sea)  of  his  said  county  palatine  of  Lancaster,duly  to  be 
made  out  and  directed  to  the  then  sheriff  of  the  said  county 
palatine,  he  the  said  chancellor,  or  his  deputy  there,  should 
command  the  then  said  sheriff,  that  he  the  said  sheriff 
should  take  the  said  C.  D.,  if  he  should  be  found  in  his 
bailiwick,  and  him  safely  keep,  so  that  he  the  said  sheriff 
might  have  his  body  before  our  said  lord  the  king,  on 

next  after  , f,  at  Westminster,  in  the  county 
of  Middlesex,  to  answer  the  said  A.  B.  of  a plea  of  trespass; 
and  also  to  a bill  of  the  said  A.  B.  against  the  said  C.  D.  for 
/.  upon  promises,  according  to  the  custom  of  his 
said  majesty's  court,  before  his  said  majesty  to  be  exhi- 
bited ; and  that  the  said  chancellor  or  his  deputy  should 
have  there  that  writ;  which  said  writ  afterwards,  and  before 
the  delivery  thereof  to  the  said  chancellor  for  execution  as 
hereinafter  is  mentioned,  was  duly  marked  and  indorsed 
for  bail  for  I.  by  virtue  of  an  affidavit  duly  made  of 

the  cause  of  action  of  the  said  A.  B.,  in  that  behalf  before 
then  made  and  duly  affiled  of  record  in  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  according  to'Uhe 
form  of  the  statute  in  such  case  made  and  provided;  and 
which  said  writ  so  indorsed,  afterwards,  and  before  the  said 
return  thereof,  to  wit,  on  the  day  of  J,  in.  the 

year  of  our  Lord  1813,  to  wit,  at  Westminster,  in  thecounty 
of  Middlesex,  was  delivered  to  L.  M.,  who  then  amt  from 
thence,  until,  and  at,  and  after  the  said  return  of  the  said 
writ,  was  chancellor  of  the  said  county  palatine  of  Lancas- 

* See  note,  ante,  p.  404. 

+ The  return  of  the  writ. 

♦ The  date  of  the  bail  bond. 
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ter,  in  due  form  of  law  to  be  executed  ; and  thereupon  the 
said  L.  M.,  then  and  still  being  chancellor  of  the  said 
county  palatine  as  aforesaid,  afterwards,  and  before  the  re- 
turn of  the  said  writ,  to  wit,  on  the  day  and  year  last  afore- 
said, and  within  the  county  palatine  aforesaid,  by  his  ma- 
jesty’s writ  duly  made  out  under  the  seal  of  the  said  county 
palatine,  directed  to  the  then  sheriff  of  the  said  county  pa- 
latine, commanded  the  said  sheriff’ to  take  the  said  C.  D.,  if 
he  might  be  found  in  the  said  county  palatine,  and  him 
safely  keep,  so  that  the  said  sheriff  might  have  his  body 
before  our  said  lord  the  king,  at  Westminster,  in  the  county 
of  Middlesex,  on  next  after  *,  to  answer  to  the 

said  A.  il.  of  a plea  of  trespass  on  the  case,  and  also  to  a 
bill  of  the  said  A.  B.  against  the  said  C.  D.  for  L, 
upon  promises,  according  to  the  custom  of  his  said  majes- 
ty’s court,  before  his  said  majesty  to  be  exhibited;  and 
that  the  said  sheriff  should  then  have  there  that  writ; 
which  said  writ  afterwards,  and  before  the  delivery  thereof 
to  the  said  sheriff"  of  the  said  county  palatine  of  Lancaster, 
to  be  executed  as  hereinafter  mentioned,  was  marked  and 
indorsed  for  bail  for  /.,  by  virtue  of  an  affidavit  of 

the  cause  of  action  of  the  said  A.  B.,  in  that  behalf  be- 
fore then  made  and  duly  affiled  of  record  iu  the  court  of 
our  said  lord  the  king,  before  the  king  himself,  accord- 
ing to  the  form  of  the  statute  iu  such  case  made  and 
provided;  and  which  said  writ  so  indorsed,  afterwards, 
and  before  the  return  thereof,  to  wit,  on  the  day  and  year 
last  aforesaid,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  was  delivered  to  the  said  F.  F.,  who 
then  and  from  thence,  until,  and  at,  and  after  the  said  re- 
turn of  the  said  writ,  was  sheriff  of  the  said  county  pala- 
tine of  Lancaster,  in  due  form  of  law  to  be  executed.  By 
virtue  of  which  said  writ  the  said  E.  F.,  so  being  sheriff  as 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  took  and 
arrested  the  said  C.  D.  by  his  body,  and  then  and  there  bad 

* Th*  return  of  the  writ. 
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and  detained  him  in  his  custody,  as  such  sheriff',  at  the  suit 
of  the  said  A.  B.  for  the  cause  aforesaid.  And  the  said 
C.  D.  being  so  arrested  and  in  custody  of  the  said  E.  F.,  so 
being  sheritf  as  aforesaid,  by  virtue  of  the  said  writ  at  the 
suit  of  the  said  A.  B.,  the  said  E.  F.  afterwards,  and  before 
the  said  return  of  the  said  writ,  to  wit,  on  the  day  and  year  Theb*il  bond, 
last  aforesaid,  and  within  his  bailiwick  as  such  sheriff’,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  took 
bail  for  the  appearance  of  the  said  C.  D.,  at  the  return  of 
the  said  writ,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided;  and  on  that  occasion  the  said 
C.  D.  (or  if  the  action  be  against  one  of  the  bail,  “ the 
said  C.  D.,  as  bail  and  surety  for  the  said  G.  H”)  then  and 
there,  to  wit,  on  the  day  and  year  last  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  by  iiis  certain 
writing  obligatory,  commonly  called  a bail  bond,  sealed 
with  the  seal  of  the  said  C.  D.,  and  now  shewn  to  the  court 
of  our  said  lord  the  king,  before  the  king  himself  here,  the 
date  whereof  is  the  same  day  and  year  last  aforesaid,  ac- 
knowledged himself  to  be  held  and  linuiy  bound  to  the  said 
E.  F.,  so  then  being  sheritf  of  the  said  county  palatine  of 
Lancaster  as  aforesaid,  as  such  sheriff’,  by  the  name,  descrip- 
tion, and  addition  of  E.  F.  esquire,  sheriff  of  the  county  pa- 
latine of  Lancaster,  in  the  penal  sum  of  /.  of  good  and 
lawful  money  of  Great  Britain,  to  be  paid  to  the  sheriff,  or 
his  certaiu  attorney,  executors,  administrators,  or  assigns, 
wheu  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested ; with  and  under  a certaiu  condition  there  under  The  conditio, 
written,  that  if  the  said  C.  D.  (or  if  against  the  bail,  " if  the  ,htreuf- 
laid  G.  H”)  should  appear  before  our  said  lord  the  king, 
at  Westminster,  on  next  after  *,  to  answer 

the  said  A.  B.  in  a plea  of  trespass,  and  also  to  a bill  of  the 
said  A.  B.  against  the  said  C.  D.  for  l.  upon  promises, 

according  to  the  custom  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  to  be  exhibited;  that 

then  the  said  obligation  should  be  void,  otherwise  be  and 

» 

* The  return  of  the  writ. 
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remain  in  full  force  and  virtue;  As  by  the  said  writing  obli- 
gatory, reference  being  thereunto  had,  may  more  fully  and 
at  large  appear.  And  the  said  A.  B.  in  faet  saith,  that  the 
said  C.  D.  did  not  appear  before  our  said  lord  the  king,  at 
Westminster,  on  next  after  *,  in  the  condi- 

tion of  the  said  writing  obligatory  mentioned,  according  to 
the  exigency  of  the  said  writ;  but  therein  wholly  failed  and 
made  default,  whereby  the  said  writing  obligatory  became 
forfeited.  And  the  said  A.  B.  further  saith,  that  the  said 
writing  obligatory  being  so  forfeited,  and  the  money  therein 
specified  remaining  unpaid  and  unsatisfied  to  the  said  she- 
riff, he  the  said  E.  F.,  so  being  sheriff  of  the  said  county  pa- 
latine of  Lancaster  as  aforesaid,  afterwards,  to  wit,  on  the 
day  of  f,  in  the  year  aforesaid,  at  Westminster 
aforesaid,  in  tiie  county  aforesaid,  at  the  request  of  the  said 
A.  B.,  the  plaintiff  in  the  said  suit,  by  an  indorsement  on 
the  said  writing  obligatory  duly  made  and  attested  in  the 
presence  of  two  credible  witnesses,  and  sealed  with  the  seal 
of  office  of  sheriff  of  the  said  county  palatine  of  Lancaster, 
assigned  the  said  writing  obligatory  to  the  said  A.  B.,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  as  by  the  said  assignment  indorsed  on  the  said 
writing  obligatory  as  aforesaid,  and  duly  stamped  before 
the  commencement  of  this  suit,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  to  the 
court  of  our  said  lord  the  king  now  here  shewn,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  may  more  fully 
appear.  By  means  whereof,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  an  action  hath  accrued  to  the 
said  A.  B.,  assignee  of  the  said  E.  F.,  so  being  sheriff  of 
the  said  county  palatine  of  Lancaster  as  aforesaid,  to  de- 
mand and  have  of  and  from  the  said  C.  D.  the  said  sum  of 
/.  above  demanded.  (Conclude  as  ante,  p.  102.) 

( Commence  the  declaration  in  C.  P.,  as  ante,  p.  102. J 

For  that  whereas  the  said  A.  B.  heretofore,  to  wit,  on  tht 


* The  return  of  the  writ, 
t The  date  of  the  assignment. 
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Jay  of  *,  in  the  53rd  year  of  the  reign  of 

our  lord  the  now  king,  sued  and  prosecuted  out  of  the  The  writ, 
court  of  our  said  lord  the  now  king,  before  the  Right  Ho- 
nourable Sir  James  Mansfield,  knight,  and  his  companions, 
then  his  majesty’s  justices  of  the  bench,  at  Westminster, 
in  the  county  of  Middlesex,  a certain  writ  of  our  said  lord 
the  king,  called  a capias  ad  respondendum,  against  the  said 
C.  D.,  (or  if  the  declaration  be  against  one  of  the  bail,  say, 

“ aoainst one  G.  H")  directed  to  the  sheriff  of  Middlesex, 

by  which  said  writ  our  said  lord  the  king  commanded  the 

said  sheriff,  that  he  should  take  the  said  C.  D.,  if  he  should 

be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  the 

said  sheriff  might  have  Ins  body  before  the  justices  of  our 

said  lord  the  king,  at  Westminster,  on  t,  to 

answer  to  the  said  A.B.  in  a plea,  wherefore  with  force  and 

arms  the  close  of  the  said  A.  B.,  at  Westminster,  he  broke, 

and  other  wrongs  to  him  did,  to  the  great  damage  of  the 

said  A.  B..  and  against  the  peace  of  our  said  lord  the  king; 

and  also  that  the  said  C.  V.  might  answer  to  the  said  A.  B. 

according  to  the  custom  of  his  majesty’s  court  of  the  bench, 

in  a certain  plea  of  trespass  on  the  case,  upon  promises,  to 

the  damage  of  the  said  A.  B.  ot  l,  as  it  was  said;  and  indorsement 

that  the  said  sheriff  should  have  there  that  writ,  which  said  for  l>“'1 

writ  afterwards,  and  before  the  delivery  thereof  to  the  said 

sheriff  of  the  said  county  of  Middlesex,  to  be  executedas 

hereinafter-mentioned,  was  marked  and  indorsed  for  bail 

for  l;  by  virtue  of  an  affidavit  of  the  cause  of  action  of 

the  said  A.  B.,  in  that  behalf  before  then  made,  and  duly 

affiled  of  record  in  the  said  court,  according  to  the  form  of 

the  statute  in  such  case  made  and  provided,  and  which  said 

writ  so  indorsed  afterwards,  and  before  the  said  return  there-  Delivery  t« 

of,  to  wit,  on  the  day  of  £ , in  the  year  of ,be  “henff' 

our  Lord  1813,  to  wit,  at  Westminster,  in  the  county  of 

Middlesex,  was  delivered  to  the  said  E.  F.  and  G.  H.,  who 

• 

» The  teste  of  the  writ. 

t The  return  daj  of  the  writ. 

£ The  date  of  the  bail  bond. 
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then  and  from  thence,  until,  and  at,  and  after  the  said  return 
of  the  said  writ  was  sheriff  of  the  said  county  of.Mtddlesex, 
The  smst.  indue  form  of  law  to  be  executed.  By  virtue  of  which  said 
writ,  the  said  F,.  F.  and  G.  II.,  so  being  sheriff  as  aforesaid, 
afterwards,  and  before  the  said  return  of  the  said  writ,  to 
wit,  on  the  day  and  year  last  aforesaid,  and  within  his  baili- 
wick as  such  sheriff,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  took  and  arrested  the  said  C.  D.  by  his 
body,  and  then  aud  there  had  and  detained  him  in  his  cus- 
tody, as  such  sheriff,  at  the  suit  of  the  said  A.  B.  for  thecause 
aforesaid.  And  the  said  C.  D.  being  so  arrested  anil  in  cus- 
tody of  the  said  E.  F.  andG.  II.,  so  being  sheriff  as  aforesaid, 
by  virtue  of  the  said  writ,  at  the  suit  of  the  said  A.  B.,  the  said 
E.  F.  and  G.  II.  afterwards,  and  before  the  said  return  of  the 
said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  and  within 
his  bailiwick  as  such  sheriff,  to  wit,  at  Westminster  afore- 
Thebailboml.  said,  in  the  county  aforesaid,  took  bail  for  the  appearance  of 
the  said  C.  D.  at  the  return  of  the  said  writ,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  on  that  occasion  the  said  C.  D.  then  and  there,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  by  his  certain  writing  obliga- 
tory, commonly  called  a bail  bond,  sealed  with  the  seal  of  the 
said  C.  D.,  (or  if  the  action  be  against  one  of  the  bail,  “ the  said 
C.  D.  as  hail  and  surety  for  the  said  I.  A'.,")  and  now  shewn 
to  the  court  here,  the  date  whereof  is  the  same  day  and 
year  last  aforesaid,  acknowledged  himself  to  be  held  and 
firmly  hound  to  the  said  E.  F.  and  G.  II.  so  then  being  she- 
riff of  the  said  county  of  Middlesex  as  aforesaid,  as  such 
sheriff,  by  the  name,  description,  and  addition  of  E.  F.  and 
G.  II.,  esquires,  sheriff  of  the  said  county  of  Middlesex,  iu 
the  penal  sum  of/.  of  good  aud  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  sheriff  or  his  certain  attorney, 
executors,  administrators,  or  assigns,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested,  with  and 
under  a certain  condition  thereunder  written,  that  if  the 
Th*  condition  said  C.  D.  (or  if  against  the  bail,"  if  the  said  I.  AY’)  should 
appear  before  the  justices  of  our  said  lord  the  king,  at 
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."Westminster,  on  *,  to  answer  to  the  said  A.  B.  in 

a plea  of  trespass;  and  also  that  the  said  C.  D.  might  an- 
swer tiie  said  A.  13.  according  to  the  custom  of  his  majes- 
ty's court  of  Common  Bench  here,  in  a certain  plea  of  tres- 
pass upon  the  case,  upon  promises,  to  the  damage  of  the 
said  A.  B.  of  ; that  then  the  said  obligation  should 

be  void,  otherwise  should  he  and  remain  in  full  force  and 
virtue,  as  by  the  said  writing  obligatory  and  the  condi- 
tion thereof,  reference  being  thereunto  had,  may  more  fully 
and  at  large  appear.  And  the  said  A.  B.  in  fact  saith,  that  Hreaehofcoa 
the  said  C.  D.  did  not  appear  before  our  said  lord  the  king, 
at  Westminster,  on  , in  the  condition  of  the  said 

writing  obligatory  mentioned,  according  to  the  exigency  of 
tile  said  writ,  but  therein  wholly  made  default,  whereby 
the  said  writing  obligatory  became  forfeited.  And  the  said  Alignment  of 

» n ..  . ■ i ■ ■ . , . bond  to  plain- 

'll. B.  in rttier  saith,  that  the  said  writing  obligatory  being  tiff. 

so  forfeited,  and  the  money  therein  specified  remaining  un- 
paid and  unsatisfied  to  the  said  sherilf,  he  the  said  E.  F. 
and  G.  H. , so  being  sheriff  of  the  said  county  of  Middlesex 
as  aforesaid,  afterwards,  to  wit,  on  the  day  of  f, 
in  the  year  of  our  Lord  1813,  to  wit,  at  Westminster  afore- 
said, in  the  county  aforesaid,  at  the  request  of  the  said 
A.  B.,  the  plaintiff  in  the  said  suit,  by  an  indorsement  on 
the  said  writing  obligatory  duly  made  and  attested  in  the 
presence  of  two  credible  witnesses,  and  sealed  with  the 
seal  of  the  office  of  sherilf  of  the  said  county  of  Middlesex, 
assigned  the  said  writing  obligatory  to  the  said  A.  B.,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided;  as  by  the  said  assignment  indorsed  on  the.said 
writing  obligatory  us  aforesaid,  and  duly  stamped  before 
tile  commencement  of  this  suit,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  to  the 
court  now  here  shewn,  the  dale  whereof  is  the  day  and 
year  last  aforesaid,  nrav  more  fully  appear.  Bv  means 
whereof,  and  by  force  of  the  statute  in  such  case  made  and 

•*  The  rehim  of  the  writ. 

t The  dale  of  the  auigunient.  _ .... 
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provided,  an  action  hath  accrued  to  the  said  A.  B.,  as  as- 
signee of  the  said  F„  F.  and  G.  H.,  so  being  sheriff"  of  the 
said  county  of  Middlesex,  to  demand  and  have  of  and  from 
the  said  C.  D.  the  sum  of  l.  above  demanded.  (Con- 
clude as  ante,  p.  102,  or  if  at  the  suit  of  an  executor  of  an 
assignee,  as  ante,  p.  103.) 

f Commence  the  declaration  in  the  Exchequer,  as  ante, 

p.  no.; 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on 
the  day  of  *,  in  the  33d  year  of  the  reign  of  our 
lord  the  now  king,  sued  and  prosecuted  out  of  the  court  of 
our  said  lord  the  king,  before  the  barons  of  his  majesty’s 
Exchequer,  the  same  court  then  and  still  being  holden  at 
Westminster,  in  the  county  of  Middlesext,  against  the  said 
C.  D.  (or  if  the  declaration  be  against  one  of  the  bail,  say 
“ against  one  1.  K .”)  a certain  writ  of  our  said  lord  the  king 
called  a quo  minus,  directed  to  the  sheriff  of  Middlesex, 
by  which  said  writ  our  said  lord  the  king  commanded  the 
said  sheriff,  that  he  omitted  not  by  reason  of  any  liberty  of 
his  county,  but  that  he  should  enter  the  same,  and  take  the 
said  C.  D.,  wheresoever  he  should  be  found  in  his  bailiwick, 
and  him  safely  keep,  so  that  he  might  have  his  body  before 
the  barons  of  his  said  majesty’s  Exchequer  at  Westminster, 
on  J,  to  answer  the  said  C.  D.,  his  said  majesty’s  debtor, 
of  a plea  of  trespass,  whereby  he  was  the  less  able  to  satisfy 
his  said  majesty  the  debts  which  he  owed  his  said  majesty 
at  his  said  Exchequer,  to  his  great  damage,  as  he  could 
reasonably  shew,  and  that  the  said  sheriff"  should  then 
have  there  that  writ.  Which  said  writ  afterwards, 
and  before  the  delivery  thereof  to  the  said  sheriff  of  the 
said  county  of  Middlesex,  to  be  executed  as  is  herein- 
after mentioned,  was  marked  and  indorsed  for  bail  for 
by  virtue  of  an  affidavit  of  the  cause  of  action  of  the 
said  A.  B.,  in  that  behalf  before  then  made  and  duly  affiled 
of  record  in  the  said  court,  according  to  the  form  of  the  sta- 


* The  teste  of  the  writ, 
t See  note  (+)  ante,  p.  404. 
i The  return  of  the  writ. 
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tute  in  such  case  made  and  provided;  and  which  said  writ,  Deiircry  to 
so  indorsed,  afterwards,  and  before  the  said  return  thereof,  the,lle“ff' 
to  wit,  on  the  day  of  *,  in  the  year  of  our 

Lord  1813,  to  wit,  at  Westminster,  in  the  county  of  Mid- 
dlesex, was  delivered  to  the  said  E.  F.  and  G.  H.,  who  then 
andfrom  thence,  until, and  at, and  after  the  said  return  of  the 
said  writ,  was  sheriff  of  the  said  county  of  Middlesex,  in 
due  form  of  law  to  be  executed.  By  virtue  of  which  said  The  wrett. 
writ  the  said  E.  F.  and  G.  H.,  so  being  sheriff  as  aforesaid, 
afterwards,  and  before  the  said  return  of  the  said  writ,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  Westminster 
aforesaid,  in  the  county  aforesaid,  took  and  arrested  the  said 
C.  D.  by  his  body,  and  then  and  there  had  and  detained 
him  in  his  custody  as  such  sheriff,  at  the  suit  of  the  said 
A.  B.,  for  the  cause  aforesaid.  And  the  said  C.  D.  so  being 
arrested  and  in  custody  of  the  said  E.  F.  and  G.  H.,  so  being 
sheriff  as  aforesaid,  by  virtue  of  the  said  writ  at  the  suit  of 
the  said  A.  B.,  the  said  E.  F.  andG.  H.  afterwards,  and  before 
the  said  return  of  the  writ,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  within  his  bailiwick  as  such  sheriff,  to  wit, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  took  bail  The  bail  bond, 
for  the  appearance  of  the  said  C.  D.,  at  the  return  of  the 
said  writ,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided ; and  on  that  occasion  the  said  C.  D. 

(or  if  the  action  be  against  one  of  the  bail,  “ the  said 
C.  D.,  as  bail  and  surety  for  the  said  J.  K.”)  then  and 
there,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  by  his 
certain  writing  obligatory,  commonly  called  a bail  bond, 
sealed  with  the  seal  of  the  said  C.  D.,  and  now  shewn  to  the 
court  here,  the  date  whereof  is  the  day  and  year  last 
aforesaid,  acknowledged  himself  to  be  held  and  firinLy 
bound  to  the  said  E.  F.  and  G.  H.,  so  then  being  sheriff  of 
the  said  county  of  Middlesex  as  aforesaid,  as  such  sheriff  by 
the  name,  description,  and  addition  of  E.  F.  and  G.  11.  es- 
quires, sheriff  of  the  said  county  of  Middlesex,  in  the  penal 

* The  date  of  the  bail  bond. 
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sum  of  I.  [the  penalty]  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  sheriff,  or  hi:*  certain  attor- 
ney, executors,  administrators,  or  assigns,  w hen  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested;  with  and 
under  a certain  condition  thereunder  written,  that  if  the 
said  C.  D.  (or  against  one  of  the  hail,  say  “ if  the  said 
1.  K .”)  should  appear  before  the  barons  of  the  Exche- 
quer, on  *,  to  answer  the  said  A.  B.,  his  majesty’s 

debtor,  of  a plea  of  trespass,  whereby  he  is  less  able  to 
satisfy  his  said  majesty  the  debts  which  he  owes  at  his 
Exchequer,  that  then  the  said  writing  obligatory  should  _ 
be  void,  otherwise  should  be  and  remain  in  full  force 
and  virtue.  As  by  the  said  writing  obligatory  and 
the  condition  thereof,  reference  being  thereunto  had. 
Breach  of  the  may  more  fully  and  at  large  appear.  And  the  said  A.  B. 
«on  uiou.  jn  pacj.  t|iat  the  said  C.  D.  did  not  appear  before 

the  barons  of  the  exchequer,  at  Westminster,  on 

* , in  the  condition  of  the  said  writing  obligatory 
mentioned,  according  to  the  exigency  of  .the  said  writ,  but 
therein  wholly  failed  and  made  default,  whereby  the  said 
writing  obligatory  became  forfeited.  And  the  said  A.  B. 
further  saith,  that  the  said  writing  obligatory  being  so  for- 
feited, and  the  money  therein  specified  remaining  unpaid 
Amlcmnent  of  and  unsatisfied  to  the  sheriff,  he  the  said  E.  F.  and  G.  H., 
hood  to  piam  being  sheriff  of  the  said  county  of  Middlesex  as  afore- 
said, afterwards,  to  wit,  on  the  day  of  t,  in 

the  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  at  the  request  of  the  said  A.  B.,  the  plaintiff  in 
the  said  suit,  by  an  indorsement  on  the  said  writing  obliga- 
tory, duly  made  and  attested  in  the  presence  of  two  credi- 
ble witnesses,  and  sealed  with  the  seal  of  office  of  sheriff  of 
the  said  county  of  Middlesex,  assigned  the  said  writing  ob- 
ligatory to  the  said  A.  B.,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided;  as  by  the  said  assign- 
ment indorsed  on  the  said  writing  obligatory  as  aforesaid, 
and  duly  stamped  before  the  commencement  of  this  suit, 

* The  return  of  the  writ.  • 

+ The  date  of  the  Ufigmncnt. 
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according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  to  the  court  now  here  shewn,  the  date  whereof 
is  the  day  and  year  last  aforesaid,  may  more  fully  appear. 
By  means  whereof,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  said  A.  B., 
as  assignee  of  the  said  E.  F.  and  G.  H.,  so  being  sheriff  of 
the  said  county  of  Middlesex  as  aforesaid,  to  demand  and 
have  of  and  from  the  said  C.  D.  the  said  sum  of  l.  above 
demanded.  Yet  the  said  C.  D.,  (although  often  requested 
so  to  do,)  hath  not  ns  yet  paid  the  sum  of  /.  above  de- 
manded, or  any  part  thereof,  to  the  said  E.  F.  and  G.  H. 
before  the  said  assignment,  or  to  the  said  A.  B.  assignee  as 
aforesaid,  or  either  of  them,  since  the  said  assignment;  but 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  and 
still  doth  neglect  and  refuse  to  pay  the  same,  or  any  part 
thereof,  to  the  said  A.  B.  assignee  as  aforesaid.  (Con- 
clude as  ante,  p.  110.) 


Digitized  by  Google 


( 422  ) 


DEBT  ON  REPLEVIN  BONDS. 


Of  the  atiit. 

11  Geo.  a and 
of  the  replevin 
bond. 


Of  the  aasijni 
nent  of  the 
bond. 


UPON  making  replevin,  two  kinds  of  sureties  were  at 
common  law  taken  by  the  sheriff,  viz.  for  prosecuting  the 
suit,  and  for  returning  the  goods  if  a return  were  awarded ; 
the  first  merely  nominal,  ( John  Doe  and  Richard  Roe,J  but 
the  second  should  be  real  and  responsible  persons. 

Sheriffs,  however,  gradually  became  remiss  in  their  duty, 
and  often  neglected  taking  these  pledges  pro  retorno  ha- 
bendo ; and  if  they  were  taken,  for  the  most  part  they  were 
found  to  be  indigent  and  irresponsible  persons.  The  slat,  of 
11  Geo.  2.  c.  19.  s.  23.,  for  the  better  securing  the  payment 
of  rents,  and  preventing  frauds  by  tenants,  enacts,  “ That 
“ to  prevent  vexatious  replevins  of  distresses  taken  for 
“ rent,  all  sheriffs,  and  other  officers  having  authority  to 
“ grant  replevins,  may  and  shall,  in  every  replevin  of  a dis- 
“ tress  for  rent,  take  in  their  own  names,  from  the  plaintiff 
“ and  two  responsible  sureties,  a bond  in  double  the  value 
“ of  the  goods  distrained,  (such  value  to  be  ascertained  by 
“ the  oath  of  one  or  more  credible  witness  or  witnesses, 
" not  interested  in  the  goods  or  distress,  which  oath  the 
“ person  granting  such  replevin  is  hereby  authorized  and 
“ required  to  administer,)  and  conditioned  for  the  prose- 
“ cuting  the  suit  with  effect  and  without  delay,  and  for 
“ duly  returning  the  goods  and  chattels  distrained,  in  case 
“ a return  shall  be  awarded  before  any  deliverance  be  made 
“ of  the  distress.’’ 

And  for  the  further  protection  of  landlords,  and  by  way 
of  putting  the  remedy  into  their  own  hands,  it  is  also  or- 
dered, by  the  same  statute,  “ Thatthe  sheriff.orother  officer, 
“ as  aforesaid,  taking  such  bond,  shall,  at  the  request  and 
“ costs  of  the  avowant  or  person  making  conuzance,  assign 
“ such  bond  to  the  avowant  or  person  aforesaid,  by  indors- 
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*'  ing  the  same,  and  attesting  it  under  his  hand  and  seal,  in 
" the  presence  of  two  or  more  credible  witnesses;  which 
“ may  be  done  without  any  stamp,  provided  the  assignment 
“ so  indorsed,  be  duly  stamped  before  any  action  be  brought 
“ thereon ; and  if  the  bond,  to  be  so  taken  and  assigned,  be 
“ forfeited,  the  avowant,  or  the  person  making  conusance, 

««  may  bring  an  action,  and  recover  thereupon  in  his  own 
“ name ; and  the  court,  where  such  an  actiou  shall  be 
««  brought,  may,  by  rule  of  the  same  court,  give  such  re- 
“ lief  to  the  parties,  upon  such  bond,  as  may  be  agreeable  to 
“ justice  and  reason;  and  such  rule  shall  have  the  nature 
“ and  effect  of  a defeazance  to  s’uch  bond.  ’ 

By  the  above  words  it  might  seem,  as  if  the  defendant 
must  first  avow  or  make  conusance  to  entitle  himself  to  an  sigmm-nt,  ami 
assignment  of  the  bond,  but  there  is  no  occasion  for  either ; w ” 
and  even  if  the  plaintiff  in  replevin  does  not  appear  at  the 
county  court,  according  to  the  replevin  bond,  and  al- 
though no  steps  are  taken  in  the  court  below,  nor  the  pro- 
ceedings removed  into  the  superior  court,  yet  the  defend- 
ant may  demand  such  assignment,  and  may  sue  in  the  court 
above  as  assignee  of  the  sheriff,  averring  in  his  declaration, 
that  the  plaintiff  did  not  appear  at  the  next  county  court, 
and  prosecute  according  to  the  condition  of  the  bond.  Dias 
v.  Freeman,  5 T.  It.  195. 

But  if  plaintiff  in  replevin  did  appear  at  the  county  court, 
it  is  not  sufficient,  in  an  action  upon  the  replevin  bond,  to 
aver  generally,  that  the  suit  was  abandoned;  but  it  is 
necessary  to  state  in  what  manner  it  was  determined. 

19  East,  585. 

C Commence  the  declaration  in  K.  B.,  as  ante,  p.  103.  J By  thcsMig- 

. f nee  of  a reple- 

For  that  whereas  heretofore,  to  wit,  on  the  1 ay  ® vin  bond, 

*,  in  the  year  of  our  Lord  1813,  at  the  parish  of^^P™- 

+ in  the  county  of  Middlesex,  the  said  A.  B.  {if  the  plcviuwsrcrc 

9 J i -i  /v  j.'  tL  moved  by  rc. 

distress  was  made  by  the  plaintiff  as  bailtjf  of  another  per - fu  j0  jut0 

K.  B.  at.d  th# 
plnintiH  ob- 

* The  day  on  which  the  distress  was  made. 
t This  should  be  the  parish  where  the  distress  was  made. 
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sun,  say,  “ as  bailiff  of  one  L.  M.,  and  by  his  command  dis- 
trained, lr c.")  distrained  the  goods  and  chattels  of  G.  II. 
hereinafter  mentioned,  for  a certain  sum  of  money  then  due 
Application  to  to  the  said  A.  B.  for  rent  And  the  said  goods  and  chattels 
plery.  being  so  distrained,  the  said  G.  H.  afterwards,  and  within 

the  space  of  five  days  next  ensuing,  to  wit,  on  the  day 
of  in  the  year  of  our  Lord  1813,  at  the  parish 

aforesaid,  in  the  county  aforesaid,  made  his  plaint  to  the 
said  E.  F.  and  N.  O.,  sheriff  of  the  county  of  Middlesex, 
out  of  the  county  court  of  the  said  sheriff,  of  taking  and 
unjustly  detaining  the  goods  and  chattels  of  the  said  G.  H. 
by  the  said  \.  B.,  and  then  and  there  prayed  the  said  she- 
riff, that  the  said  goods  and  chattels  might  be  forthwith  re- 
plevied by  the  sa.d  sheriff,  and  delivered  to  the  said  G.  H. 
Th«  replevin  And  thereupon  the  said  E.  F.  and  N.  O.,  so  being  sheriff  of 
the  said  county  of  Middlesex,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided*,  did  take  from  the 
saidG.  H.,  and  front  the  saidC.  D.  and  one  I.  K.,  as. two  re- 
sponsible sureties,  a bond  in  double  the  value  of  the  said 
goods  and  chattels,  having  been  on  that  occasiou  first  ascer- 
tained by  the  oath  of  a credible  witness,  duly  sworn  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided*. And  the  said  G.  H.  and  the  said  C.  D.  and  I.  K., 
on  the  said  day  of  , in  the  year  aforesaid,  at 

the  parish  aforesaid,  in  the  county  aforesaid,  by  their  cer- 
tain writing  obligatory,  sealed  with  their  respective  seals, 
and  now  shewn  to  the  court  of  our  said  lord  the  king,  be- 
fore the  king  himself  here,  the  date  whereof  is  the  day  and 
year  last  aforesaid,  did  jointly  and  severally  acknowledge 
themselves  to  be  held  and  firmly  bound  unto  the  said  E.  I\ 
and  N.  O.,  so  being  sheriff  of  the  said  county  of  Middlesex, 
in  the  said  sum  of  /.  above  demanded,  to  be  paid  to  the 
said  sheriff,  when  he  the  said  G.  H.  and  the  said  C.  D.  and 
Tin  condition  I.  K.  should  be  thereunto  afterwards  requested  ; with  a con- 
dition thereunder  written,  that  if  the  said  G.  H.  did  appear 

* it  G«o.  *.  c.  19.  •.  13. 
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at  the  then  next  county  court  for  the  county  of  Middlesex, 
to  be  holden  at  , in  the  said  county,  and  should 

then  and  there  prosecute  his  action  with  effect  against  the 
said  A.  B.,  for  taking  and  unjustly  detaining  of  his  goods 
and  chattels,  to  wit,  ( here  state  the  goods  and  chattels  in 
the  condition  of  the  bond);  and  should  make  return  thereof, 
if  return  should  be  adjudged  by  law;  and  should  well  and 
truly  keep  harmless  and  indemnified  the  said  sheriff  of  Mid- 
dlesex. his  under-sheriff,  deputy,  or  bailiffs,  touching  and 
concerning  the  replevying  and  delivery  of  the  Baid  goods 
and  chattels,  then  the  said  obligation  should  be  void  and  of 
none  effect,  otherwise  to  be  and  remain  in  full  force. 

And  thereupon  the  sheriff  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  8r“lltcd- 
the  county  aforesaid,  at  the  prayer  of  the  said  G.  H.,  reple- 
vied and  made  deliverance  of  the  said  goods  and  chattels 
to  the  said  G.  H.,  accorSing  to  the  duty  of  his  said  office.  ■ ' 

And  afterwards,  to  wit,  at  the  then  next  county  court  for  puintin 
the  said  county  of  Middlesex,  to  wit,  at  the  county  court  of  C0Ullly  coort 
the  said  sheriff,  holden  at  the  house,  know,  &c.  at  the  parish 
aforesaid,  in  the  county  aforesaid,  on  the  day  of 

, in  the  year  aforesaid,  before  and 

, then  suitors  of  the  said  court,  the  said  G.  H. 
did  appear,  and  then  and  there  in  the  same  court,  without 
the  writ  of  our  said  lord  the  king,  levied  his  plaint  against 
the  said  A.  B.,  for  taking  and  unjustly  detaining  of  the  said 
goods  and  chattels  of  the  said  G.  H.;  and  then  and  there 
found  pledges,  as  well  for  prosecuting  his  said  plaint  as-for 
returning  the  said  goods  and  chattels,  if  return  thereof 
should  be  adjudged  by  law,  to  wit,  the  said  C.  D.  and  I.  K. 

Which  said  plaint  afterwards,  to  wit,  on  the  day  ofRpm0ra|  by 

, in  the  year  aforesaid,  was  duly  removed,  at  the  ^lo- iut# 
instance  of  the  said  A.  B.,  from  and  out  of  the  > ounty  court 
of  the  said  sheriff  of  Middlesex,  into  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  to  wit,  at  vVest  ini  li- 
ster, in  the  county  of  Middlesex,  by  virtue  of  his  majesty’s 
writ  of  recordari  facias  loquelam,  before  then  duly  sued  aud 
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prosecuted  out  of  the  court  of  our  said  lord  the  king  of  his 
Chancery,  at  Westminster  aforesaid,  returnable  before,  &c. 

Drdaration  iu  on>  &c.  (ag  ju  the  writ  of  re.  fa.  lu.)  And  thereupon  the  said 
G.  H.  afterwards,  to  wit,  in  term,  in  the  53d  year  of 

the  reign  of  our  said  lord  the  king,  by  his  attorney,  de- 
clared against  the  said  A.  B.  in  the  said  plea  of  unjustly  de- 
taining his  goods  and  chattels;  and  by  the  said  declaration 
he  the  said  G.  H.,  by  the  said  his  attorney,  com- 
plained that  the  said  A.  B.,  on  the  day  of  , in 

the  year  of  our  Lord  1813,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  a certain  street  or  place,  called 

, took  the  goods  and  chattels  following,  to  wit, 
(here  recite  the  goods  as  in  the  declaration,)  and  them  un- 
justly detained  against  sureties  and  pledges,  &c.  to  the  da- 
mage of  the  said  G.  II.  of  l.  and  therefore  he  brought 

Arowry  there-  his  suit,  &c.  And  afterwards,  to  wit,  in  that  same 

term,  in  the  53d  year  of  the  reign  of  our  said  lord  the  king, 
in  the  same  court  of  our  said  lord  the  king,  before  the  king 
himself,  the  same  court  then  and  still  being  holden  at 
Westminster,  in  the  couuty  of  Middlesex*,  the  said  A.  B., 
by  his  attorney,  came  and  defended  the  wrong  and 

injury,  when,  &c.  and  well  avowed  the  taking  of  the  said 
goods  and  chattels,  in  the  said  declaration  mentioned,  in  a 
certain  messuage  or  dwelling-house,  with  the  appurte- 
nances situate  and  being,  &c.  in  the  said  street  or  place 
there  called,  &c.  and  justly,  &c.  because  he  said,  that  one 
P.  Q.  for  a long  time,  to  wit,  for  the  space  of 
next  before,  and  ending  on  , and  from  thence  until 

and  at  the  said  time,  when,  &c.  held  and  enjoyed  the  said 
messuage  or  dwelling-house,  in  which,  &c.  with  the  appur- 
tenances, as  tenant  thereof,  to  the  said  A.  B.,  by  virtue  of 
a certain  demise  thereof  to  the  said  P.  Q.,  theretofore  made 
at  and  under  the  yearly  rent  of  payable  on,  &c.  in 

every  year;  and  because  part  of  the  rent  aforesaid 

for  the  space  of  , ending  on,  &c.  as  aforesaid. 


* See  note  (+)  ante,  p.  40*. 
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and  from  thence  until  and  at  the  said  time,  when,  &c.  was 
due  and  in  arrear  from  the  said  P.  Q,  to  the  said  A.  B. ; the 
said  P.  Q.  well  avowed  the  taking  of  the  said  goods  and 
chattels,  in  the  said  declaration  mentioned,  in  the  said  mes- 
suage or  dwelling-house,  as  justly,  &c.  as  for  and  in  the 
name  of  a distress  for  the  said  sum  of  L so  due  and  in 
arrear  as  aforesaid  ; and  which  said  sum  of  l.  so  due 

and  in  arrear  to  the  said  A.  B.  still  remains  wholly  due  and 
unpaid.  And  such  proceedings  were  thereupon  had  in  the  Jiidpnent  for 
said  plea,  in  the  said  court  of  our  said  lord  the  king,  before  replevin  pro 
the  king  himself,  at  Westminster  aforesaid,  that  afterwards,  ’•ton,,hal>nio- 
to  wit,  in  term,  in  the  53d  year  of  the  reign  of  our 

said  lord  the  king,  in  the  court  of  our  said  lord  the  king,  be- 
fore the  king  himself,  it  was  considered  and  adjudged,  in 
and  by  the  same  court,  that  the  said  G.  H.  should  take  no- 
thing by  his  said  plaint,  but  that  be  and  his  pledges  to  pro- 
secute should  be  in  mercy,  &c. ; and  that  the  said  A.  B. 
should  go  thereof  without  day,  and  have  a return  of  the 
said  goods  and  chattels,  &c.  as  by  the  record  and  proceed- 
ings thereof,  now  remaining  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  more  fully  appears.  Of  all  which  said  several 
premises  the  said  G.  H.  afterwards,  to  wit,  on  the  day 
of  , in  the  year  aforesaid,  at  the  parish  aforesaid,  in 

the  county  aforesaid,  had  notice.  And  the  said  A.  B.  inC  H did  not 
fact  further  saith,  that  the  said  G.  H.  did  not  make  a return  g00<u. 
of  the  said  goods  and  chattels,  or  any  part  thereof,  accord- 
ing to  the  form  and  effect  of  the  said  condition  of  the  said 
writing  obligatory ; but  hath  hitherto  wholly  neglected  and 
refused,  and  still  wholly  neglects  and  refuses  so  to  do, 
whereby  the  said  writing  obligatory  became  forfeited  to  whereby  the 
the  said  E.  F.  and  N.  O.,  so  being  sheriff1  of  the  said  county  fni's-inTIo"' 
of  Middlesex  as  aforesaid.  And  the  same  being  so  for-  ,1lc  *,1'rl8' 
feited,  the  said  sheriff,  afterwards,  to  wit,  on  the  day  to  pUiuiiff. 

of  *,  in  the  year  of  our  Lord  1813,  to  wit,  at  the 

parish  aforesaid,  in  the  county  aforesaid,  at  the  request  of 

* The  date  of  the  auigamcnt. 
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the  said  A.  B.,  the  plaintiff  in  the  said  suit,  by  an  indorse- 
ment on  the  said  writing  obligatory  duly  made  and  attested 
in  the  presence  of  two  credible  witnesses,  and  sealed  with 
the  seal  of  office  of  sheriff  of  the  said  county  of  Middlesex, 
assigned  the  said  writing  obligatory  to  the  said  A.  B.,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided;  as  by  the  said  assignment,  indorsed  on  the  said 
■writing  obligatory  as  aforesaid,  and  duly  stamped  before 
the  commencement  of  this  suit,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  to  the 
court  of  our  said  lord  the  king  now  here  shewn,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  may  more  fully 
appear.  By  means  whereof,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  an  action  hath  accrued  to  the 
said  A.  B.,as  assignee  of  the  said  F„  F.,  so  being  sheriff  of 
the  said  county  of  Middlesex  as  aforesaid,  to  demand  and 
have  of  and  from  the  said  C.  D.  the  said  sum  of  l.  above 
demanded.  (Conclude  as  ante,  103.) 
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Though  the  bail  are  usually  proceeded  against  upon  their 
recognisance,  by  scire  facias,  because  the  proceedings  in  that 
way  are  more  expeditious,  and  the  bail  have  less  opportunity 
of  discharging  themselves  by  rendering  their  principal,  as 
they  need  not  have  any  notice  given  them  of  the  proceedings 
against  them  ; yet  it  is  often  desirable  to  proceed  by  action 
of  debt  against  the  bail  on  their  recognisance,  rather  than 
by  scire  facias,  because  on  staying  proceedings  in  an  action 
of  debt  on  recognisance,  the  bail  must  pay  the  costs  in  that 
action,  as  well  as  the  debt  and  costs  in  the  original  action, 
though  they  apply  within  the  time  allowed  them  for  sur- 
rendering the  principal,  5 T.  R.  3(i3,  3 Bos.  if  Pul.  13, 
whereas  in  scire  facias  no  costs  are  allowed  unless  the  bail 
appear  and  plead  or  join  in  demurrer.  Damages  may  also 
be  recovered  for  the  detention  of  the  debt,  if  the  plaintiff 
proceed  by  action,  which  is  not  the  case  in  3cire  facias. 

3 Burr.  1791.  The  defendant  cannot  be  arrested  in  an 
action  of  debt  upon  recognisance  of  bail;  and  by  rule  of 
court,  E.  15  Geo.  2.  it  is  necessary  in  all  writs  sued  out 
upon  recognisance  of  bail,  after  the  words,  “ in  a plea  of 
trespass,”  there  should  he  inserted  the  following  clause: 

“ and  also  to  a bill  of  the  said  plaintiff,  against  the  said  de- 
fendant, in  a plea  of  debt  upon  recognisance,  according  to 
the  custom  of  our  court  before  us,  to  be  exhibited.” 

C Commence  the  declaration  in  K.  B.,  as  ante.  p.  40'.) 

1 . ' Declaration 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  in  ®»  » recoani- 
term,  in  the  53d  year  of  the  reign  of  our  said  hVbill  iu  *' 
lord  the  now  king,  came  personally  into  the  court  of  our 
said  lord  the  king,  before  the  king  himself  here,  the  said  hariug been  in 
'court  then  and  still  being  holdcu  at  Westminster,  in  the  “,u"l|“' 
county  of  Middlesex!,  in  his  own  proper  person,  and  then 


• See  mile  (t)  ante,  p.  40t. 

4 The  venue  it  local,  and  must  be  laid  in  tint  count)  in  which  lh«  re- 
cord it.  Hob.  190. 
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and  there  became  pledge  and  bail  for  one  E.  F.,  that  if  it 
should  happen  that  the  said  E.  F.  should  be  convicted  at 
the  suit  of  the  said  A.  B.,  in  a certain  plea  of  trespass  on  the 
case,  upon  promises,  then  depending  in  the  said  court  by 
and  at  the  suit  of  the  said  A.  B.  against  the  said  E.  F.,  then 
the  said  C.  D.  consented  and  agreed  that  all  such  damages, 
costs,  and  charges,  as  should  be  adjudged  unto  the  said  A.  B. 
in  that  behalf,  should  be  made  of  his  lands  and  chattels,  and 
levied  to  the  use  of  the  said  A.  B.,  if  it  should  happen  that 
the  said  E.  F.  should  not  pay  unto  the  said  A.  B.  those  da- 
mages, costs,  and  charges,  or  render  his  body  on  that  occa- 
sion to  the  prison  of  the  marshal  of  the  inarshalsea  of  our 
lord  the  now  king,  before  the  king  himself.  As  by  the  re- 
cord of  the  said  recognisance,  still  remaining  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  here, 
to  wit,  at  Westminster  aforesaid,  more  fully  appears;  and 
although  the  said  A.  B.  afterwards,  that  is  to  say,  in 
that  same  term,  in  the  53d  year  aforesaid,  in  the 

said  court  of  our  said  lord  the  king,  before  the  king  himself 
here,  to  wit,  at  Westminster  aforesaid,  in  the  county  of  Mid- 
dlesex aforesaid,  by  bill,  without  the  writ  ofour  said  lord  the 
king,  and  by  the  consideration  and  judgment  of  the  said 
court,  recovered  in  the  said  pleaagainst  the  said  E.  F.  /. 
for  his  damages  which  he  had  sustained,  as  well  on  the  oc- 
casion of  not  performing  certain  promises  and  undertakings 
then  lately  made  by  the  said  E.  F.  to  the  said  A.  B.,  as  for 
his  costs  and  charges  by  him,  about  his  suit  in  that  behalf* 
expended;  whereof  the  said  E.  F.  is  convicted,  as  by  the 
record  and  proceedings  thereof  still  remaining  in  the  said 
court  of  oursaid  lord  the  king,  before  the  king  himself  here, 
to  wit,  at  Westminster  aforesaid,  more  fully  appears.  Yet 
the  said  E.  F.  hath  not  paid  to  the  said  A.  B.  the  said  damages, 
costs,  and  charges,  or  any  part  thereof,  nor  rendered  his  body 
on  that  occasion  to  the  prison  of  the  marshal  of  the  marshalsea 
of  our  said  lord  the  king,  before  the  king  himself,  according 
to  the  form  and  effect  of  the  said  recognisance,  and  as  well 
the  said  recognisance  as  the  said  judgment  still  remains  in 
full  force  and  effect,  in  no  wise  vacated  or  discharged.  And 
the  said  A.  B.  hath  not  as  yet  obtained  any  execution  of  the 
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laid  judgment;  whereby,  and  according  to  the  form  and 
effect  of  the  said  recognisance,  an  action  hath  accrued  to 
to  the  said  A.  B.,  to  demand  and  have  of  and  from  the  said 
C.  D.  the  said  sum  of  in  form  aforesaid  recovered 

and  above  demanded.  Yet  the  said  C.  D.  (although  often 
requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  /. 
above  demanded,  or  any  part  thereof  to  the  said  A.  B. ; but 
he  to  do  this  hath  hitherto  wholly  refused,  and  still  doth 
refuse,  to  the  damage  of  the  said  A.  B.  of  and 

therefore  he  brings  his  suit,  &c.  (Pledges,  &c.) 

( Commence  the  declaration  in  C.  P.,  as  ante,  p.  47. ) 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  in 
term,  in  the  53d  year  of  the  reign  of  our  lord  the 
now  king,  came  personally  into  his  majesty’s  court,  before 
the  Right  Honourable  Sir  James  Mansfield,  knt.  and  his 
companions,  then  his  said  majesty’s  justices  of  the  bench 
here,  to  wit,  at  Westminster,  in  the  county  of  Middlesex, 
in  the  said  court  here,  acknowledged  himself  to  owe  to  the 
said  A.  B.  the  sum  of  l.  above  demanded,  which  said 

sum  of  /.  the  said  C.  D.,  for  himself  and  his  heirs, 

did  consent  and  grant  to  be  made  of  his  lands  and  chattels, 
and  levied  to  the  use  and  behoof  of  the  said  A.  B.,  upon  con- 
dition, that  if  judgment  should  happen,  in  the  said  court 
here,  to  be  given  for  the  said  A.  B.  against  one  E.  F.,  in  a 
certain  plea  of  trespass  on  the  case,  by  the  said  A.  B.  against 
the  said  E.  F.  in  the  said  court  brought,  then  that  the  said 
C.  D.  should  satisfy  all  such  damages  which  should  be  ad- 
judged to  the  said  A.  B.  against  the  said  E.  F.  in  the  same 
court  here,  in  the  plea  aforesaid,  or  should  render  his  body  on 
that  occasion  to  the  prison  of  the  Fleet,  as  by  the  record  of 
the  said  recognisance  remaining  in  the  said  court  here,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  may  more 
fully  appear.  And  whereas  also  afterwards,  to  wit,  in  the 
said  term,  in  the  53d  year  of  the  reign  aforesaid,  judg- 
ment was  given  in  the  said  court,  before  Sir  James  Mans- 
field, knt.  and  his  companions,  then  his  majesty's  justices 
of  the  bench  here,  to  wit,  at  Westminster  aforesaid,  for  the 
said  A.  B.  against  the  said  E.  F.,  in  the  plea  aforesaid ; and 


On  a recogni- 
sance of  bait 
in  C.B., 
against  one  of 
the  bail. 
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the  said  A.  B.  then  and  there,  by  the  consideration  and 
judgment  of  the  same  court,  recovered  in  the  said  plea 
aga.nst  the  said  E.  F.  /.which,  in  and  by  the  said 
court,  were  adjudged  to  the  said  A.  B.  for  his  damages 
which  he  had  sustained,  as  well  by  reasou  of  his  non-per- 
formance of  certain  promises  and  undertakings  before  then 
made  by  the  said  E.  F.  to  the  said  A.  B.,  as  for  his  costs  and 
charges  in  and  about  his  suit  iu  that  behalf  expended; 
whereof  the  said  E.  F.  was  convicted,  as  by  the  record  and 
proceedings  thereof  still  remaining  in  the  said  court  of  the 
bench  here,  to  wit,  at  Westminster  aforesaid,  more  fully  ap- 
pears. And  the  said  A.  B.  in  fact  saitli,  that  the  said  15.  F’. 
hath  not  as  yet  satisfied  the  said  A.B.  the  damages  afore- 
said, by  the  said  A.  B.  so  recovered  against  the  said  E.  F, 
as  aforesaid,  or  any  part  thereof,  or  rendered  his  body  on 
that  occasion  to  the  prison  of  the  Fleet,  according  to  the  " 
form  and  effect  of  the  condition  of  the  recognisance,  and 
that  he  the  said  A.  B.  hath  not  as  yet  obtained  execution 
upon  the  said  recognisance.  And  the  said  A.  B.  further 
saith,  that  the  said  judgment  so  obtained  against  the  said 
E.  F.  still  remains  in  full  force,  strength,  aud  effect,  not  iu 
any  way  reversed,  vacated,  paid  oft',  or  satisfied;  whereby 
an  action  hath  accrued  to  the  said  A.  B.,  to  demand  and 
have  of  and  from  the  said  C.  D.  the  said  sum  of  /.  in 
form  aforesaid,  acknowledged  and  above  demanded.  Yet 
the  said  C.  D.  (although  often  requested  so  to  do)  hath  not 
as  yet  paid  the  said  sum  of  l.  above  demanded,  or 

any  part  thereof  to  the  said  A.  B.;  but  he  to  do  this  hath 
hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage 
of  the  said  A.  B.  of  /. ; and  therefore  he  brings  his 

suit,  &c. 

l or  the  proceedings  against  bail  upon  their  recognisance 
by  scire  facias,  see  Impeys  Practice,  K.  li.,  last  edit.,  52b  to 
636,  where  they  are  so  fully  stated,  that  it  is  unnecessary 
to  repeat  them  here. 

THE  END. 
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ABATEMENT: 

pleas  in, 

to  the  jurisdiction,  2Q, 
to  the  disability  of  plaintiff;  gl. 
to  the  writ  or  count,  ib. 
an  allidavit  is  to  be  annexed  to  the  plea,  22. 
il  the  plea  be  allowed,  the  cause  is  dismissed,  ib. 
if  over-ruled  on  demurrer,  a respondeas  ouster  is 
awarded,  ib. 

when  judgment  peremptory,  ib. 

ACCEPTANCE,  see  titles  Acceptor,  Partners,  and  Pre- 
sentment. 

of  bills  of  exchange, 

acceptance  only  applies  to  bills  of  exchange,  343. 
it  is  an  obligation  to  pay,  ib. 
an  acceptance  may  be  either  absolute  or  condi- 
tional, 344. 

it  may  be  in  writing  or  parol,  345. 
it  may  be  qualified,  ib. 
or  partial,  ib. 

a promise  or  agreement  to  accept  the  bill  is  an  ac- 
ceptance, ib. 

bow  an  acceptance  is  made,  ib. 
if  accepted  by  any  other  person,  his  name  should 
appear,  ib. 

if  drawn  on  several  persons  not  in  partnership,  and 
accepted  by  one,  that  one  which  accepts  it  is  li- 
able, ib. 

but  if  drawn  on  joint  traders,  the  acceptance  of  the 
one  binds  the  other,  ib. 

an  implied  acceptance  is  sufficient  to  charge  the 
drawee,  346. 

the  underwriting  of  a bill  is  an  acceptance,  347. 
a bill  drawn  on  two  must  regularly  have  a joint  ac- 
ceptance, 348. 

what  words  amount  to  an  acceptance,  ib. 
a qualified  acceptance,  ib. 

an  acceptance  may  he  inferred  from  the  drawee’s 
keeping  the  bill  a length  of  time,  or  any  other 
act  which  gives  credit  to  the  bill,  ib. 

F F 
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ACCEPTOR,  see  titles  Acceptance,  Partners,  Presentment, 
and  Bills  of  Exchange. 

if  the  drawee  accepts  the  bill,  he  makes  himself  liable 
to  pay  it  in  the  very  terms  of  it,  343. 
if  a man  to  whom  the  bill  is  presented  for  acceptance, 
refuses  to  accept  it,  unless  it  be  signed  by  another, 
if  it  is  signed  by  that  person,  the  acceptor  is  liable, 
346. 

nothing  but  an  express  agreement  will  discharge  the 
acceptor,  ib. 

ACCOUNT: 

beginning'  of  a declaration  in  account  in  K.  B.  bv 
bill,  £& 

ditto  in  C.  P.,  ib. 

account,  what,  118. 

the  grounds  of  the  action,  ib. 

of  the  process,  ib. 

against  whom  this  action  lies,  ib. 

the  stat.  which  gave  the  action,  121. 

cannot  pay  money  into  court  in,  122. 

what  will  be  necessary  to  maintain  the  action,  ib. 

the  plaintiff  must  charge  the  defendant  properly,  121. 

bailiff  must  have  allowances,  ib. 

guardian  in  socage  may  be  charged  as  bailiff,  ib. 

there  are.  two  judgments  in  account,  124. 

refusal  to  account,  ib. 

when  the  writ  of  the  capias  ad  computandum  shall 
issue,  ib. 

before  auditors,  the  plaintiff  may  join  issue  or  de- 
mur, ib. 

on  verdict  to  have  costs  and  execution,  by  ca,  sa.Ji.fa. 
& c.  ib. 

uo  writ  of  error  till  the  second  judgment,  125, 
defendant  as  a receiver,  cannot  wage  his  law,  ib. 
of  the  declaration  against  receiver,  ib. 
action  to  be  brought  within  six  years,  ib. 
declarations, 

declaration  against  bailiff  and  receiver  of  rents,  ib. 
by  one  joint  tenant  against  another  for  money  re- 
ceived for  letting  a mare,  126. 

plea, 

rules  as  to  the  plea  in  account,  ib. 
release  and  plene  cornputavit  are  extinctions  of  the 
' ' right  of  action,  127. 

nothing  can  be  pleaded  before  auditors,  contrary 
to  what  has  been  pleaded  before,  ib.  ' 
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ACCOUNT  STATED: 
when  it  will  lie,  1 n't, 

if  two  partners  account,  though  there  he  articles  of 
partnership  and  a promise  to  pay  the  balance,  this 
action  lies,  1.5ft. 

the  count  need  not  shew  how  and  for  what  the  defend- 
ant accounts,  ib. 

it  does  not  lie  against  an  infant,  ib. 
the  plaintiff  may  recover  part  on  this  count,  and  evk 
dence  will  be  admitted  of  an  account  current,  ib. 
as  to  the  necessity  of  adding  this  count,  ib. 
form  of  the  count,  » 

account  stated  generally,  144. 
evidence  in  support  of,  1 .56'. 
by  assignees  of  bankrupt,  220. 
account  stated  ats.  an  executor,  on  promises  to 
the  testator,  ■‘108. 

account  stated  ats.  an  executor,  on  promises  to 
him  in  that  capacity,  .819. 
by  an  administrator,  322. 
account  stated  in  debt,  389. 

ACF.TIAM: 

the  acetiam  to  be  inserted  in  a writ  on  a recognisance 
of  bail,  429. 

ACTIONS: 
personal,  L 
real,  ib. 
mixed,  ib. 
of  joinder  in,  ib. 

who  can  or  cannot  maintain  actions, 
infants,  2, 
feme  coverts,  ib. 
the  queen,  4, 
executors,  ib. 
tenants  in  common,  ib. 
joint  tenants,  ft. 

ADMINISTRATION,  LETTERS  OF,  see  title  Profert. 
when  letters  of  administration  only  evidence,  32ft. 
when  the  copy  of  the  ecclesiastical  books  is  sufficient, 
ib. 

! by  a peculiar,  what  it  must  state,  326. 

administration  was  granted  by  an  official  without  say- 
ing cui  pertineat,  held  good  after  verdict,  326. 

p p 2- 
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ADMINISTRATION,  LETTERS  OF,  continued : 

if  administration  is  alledged  to  be  granted  by  the  king, 
or  archbishop,  bishop,  &c.  it  is  sufficient,  327. 
consequence  ol  omitting  the  profert  of  administration 
in  the  declaration,  327. 


ADMINISTRATORS,  see  Administration  anil  Executors, 
beginnings  of  declarations  generally , 

beginning  of  a declaration  by  an  administrator  on 
promises  to  the  intestate  in  K.  B.,  78. 
ditto  in  C.  P.,  Z iL 

ditto  against  an  administrator  in  K.  B.,  80. 
ditto  in  C.  P.,  ib. 

ditto  by  a surviving  administrator  in  K.  B.,  81. 
ditto  in  C.  P.,  82. 

ditto  against  a surviving  administrator  in  K.  B.,  ib. 
ditto  in  C.  P.,  83. 

ditto  by  an  administrator  against  an  administrator, 
in  K.  B.,  ib. 
ditto  in  C.  P.,  84. 
during  minority, 

ditto  by  an  administrator,  during  the  minority  of 
the  executor,  or  where  the  infant  is  not  execu- 
tor, in  K.  B.,  8SL 
ditto  in  C.  P.,  .00. 

ditto  against  an  administrator,  during  the  minority 
of  the  executor,  in  K.  B.,  QL 
ditto  in  C.  P.,  ib. 
de  bonis  non, 

ditto  by  an  administrator,  de  bonis  non,  with  the 
will  annexed  in  K.  B.,  92. 
ditto  in  C.  P.,  Q3, 

ditto  against  an  administrator,  de  bonis  non,  with 
the  will  annexed  in  K.  B.,  ib. 
ditto  in  C.  P.,  Q4, 
with  the  will  annexed, 

ditto  by  an  administrator  with  the  will  annexed, 
in  K.  B.,  ib. 
ditto  in  C.  P.,  Q3. 
in  the  exchequer, 

ditto  by  an  administrator  in  the  exchequer  of  pleas, 
ILL 


ditto  against  an  administrator  in  the  exchequer 
of  pleas,  112. 
declarations, 

declaration  by  an  administrator,  for  goods  sold  and 
delivered,  money  lent,  paid,  and  money  had  and 
received,  and  accountstated  by  his  intestate,  321. 
against  an  administrator  for  goods  sold  and  deli- 
vered, See.  323. 
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ADMINISTRATORS  continued : 

by  the  administrator  of  the  payee  against  the  ma- 
ker of  a note,  363. 

evidence,  363. 

administrator  pendente  lite,  334. 

during  absence,  ib. 

the  naming  defendant  administrator  is  a sufficient 
averment,  ib. 

of  the  different  kinds  of  administrators,  ib. 

unless  goods  come  to  possession  of  the  ordinary, 
not  liable,  335. 

by  the  common  law,  administrator  could  have  no 
action,  but  by  statute  may,  ib. 

if  administration  granted  to  two,  and  one  die,  the 
office  survives,  ib. 

if  judgment  be  had  in  name  of  executor  or  adminis- 
trator, the  administrator  of  the  goods  unadminis- 
tered may  sue  out  sci.fa.  and  take  execution,  ib. 

when  they  are  not  to  pay  costs,  ib. 

rules  to  be  observed  in  declarations  by  administra- 
tors, 336. 

when  a rightful  administrator  is  admitted  after 
plea,  ib. 

if  plaintiff  shews  administration  granted  by  one 
who  had  no  authority,  plaintiff  cannot  have 
judgment,  ib. 

ADMINISTRATRIX,  see  titles  Administrator  and  Baron 
and  Feme. 

AGENT: 

the  stat.  of  frauds  does  not  require  an  agent  to  be  au- 
thorised by  writing,  140. 

if  an  agent  is  employed  generally  to  do  an  act,  he  is  au- 
thorised to  do  it  only  in  the  usual  way  of  business, 381. 

AGISTMENT: 

declaration  for  the  agistment  of  cattle,  252. 
agistment,  what,  253. 

when  defendant  is  liable  or  not,  if  the  cattle  are  lost,2M, 

what  necessary  to  state  in  declaration,  ib. 

when  the  farmer  may  retain  the  cattle  or  not,  ib. 

AGREEMEN'I’S,  vide  Statute  of  Frauds. 
three  sorts  of  agreements,  141, 
of  the  agreement  executed,  ib. 

executory,  ib. 

agreements  for  the  sale  of  goods  between  merchants 
are  good  evidence  without  being  stamped;  163. 
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AGREEMENTS  continued  : 

if  piuintifi  declares  on  a special  agreement,  and  fails  in 
proving  it,  he  may  go  into  evidence  on  the  general 
counts,  165. 

a written  agreement  for  the  hire  of  a labourer,  &c.  need 
not  be  stamped,  166. 

an  agreement  to  accept  a bill  of  exchange  is  an  accept- 
ance, 345. 

APOTHECARY: 

declaration  for  work  done  as  an  apothecary,  180. 
an  apothecary  cannot  recover  for  journies,  182. 
proof  to  support  the  declaration,  ib. 

ARTIFICER: 

an  agreement  for  the  hire  of  an  artificer  need  not  be 
stamped,  166. 

ASSAULT  AND  BATTERY: 

commencement  of  a declaration  for,  by  bill,  in  K.  B.,  SO. 
ditto  in  C.  P.,  40. 

ASSIGNEE  OF  A CHOSE  IN  ACTION: 

cannot  bring  an  action  in  his  own  name,  except  in  some 
cases,  3. 

ASSIGNEES  OF  BANKRUPTS,  sec  title  Bankrupt, 
beginnings  of  declarations  by, 

beginning  of  a declaration  by  the  assignees  of  a 
bankrupt  in  K.  B.,  98. 
ditto  in  C.  P.,  ib. 

ditto  by  a surviving  assignee  in  K.  B.,99. 
ditto  in  C.  P.  ,100. 

ditto  by  one  partner,  and  the  assignee  of  another, 
being  bankrupt,  in  K.  B.,  ib. 
ditto  in  C.  P.,  10L. 
declarations, 

declaration  for  work  and  labour,  goods  sold  and 
delivered,  money  paid,  lent,  had,  and  received, 
and  account  stated,  ata.  the  assignees  of  a 
bankrupt,  218. 

ditto  by  the  surviving  assignee  of  a bankrupt,  221. 
evidence,  224. 

ditto  by  the  assignee  of  a bankrupt  against  the 
maker  of  a note,  365. 

bills  and  notes,  of  which  the  bankrupt  is  payee,  &c. 

become  vested  in  the  assignees,  ib. 
if  the  payee  pay  the  amount  of  the  note  to  an  in- 
dorsee, after  bankruptcy  of  the  drawee,  he  may 
still  recover  against  them,  366. 
evidence  to  support  the  declaration,  ib.  • 
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ASSIGNEES  OF  A BAIL  BOND,  see  title  Bail  Bond, 
beginnings  of  declarations, 

beginning  of  a declaration  by  the  assignee  of  a Viail 
bond  in  K.  B.,  101. 

ditto  by  the  assignees  of  a bail  bond,  in  C.  P.,  108. 
ditto  by  the  executor  of  an  assignee  of  a bail  bond 
in  K.  B.,  ib. 
ditto  in  C.  P.,  IQS. 

ASSIGNEES  OF  A REPLEVIN  BOND,  see  title  Re- 

pled  a Bond. 

beginnings  of  declarations, 

by  tne  assignees  of  a replevin  bond,  103. 
ditto  in  C.  P.,  104. 

ASSUMPSIT  COMMON: 
an  assumpsit,  what/  128. 
express  contracts,  what,  ib. 
implied  contracts,  what,  ib. 
of  contracts  executed,  ib. 

executory,  ib. 
of  the  consideration,  129. 
express  contracts,  what  they  include,  130. 
a promise  to  do  an  explicit  act,  is  an  express  contract,  ib. 
agreements  within  the  stat  of  frauds  and  perjuries,  131. 
assumpsit  is  of  two  sorts,  141. 
when  iudebit.  assumpsit  will  lie,  ib. 
the  damages  in  indebit,  assumpsit,  ib. 
when  it  will  not  lie,  ib. 

when  it  will  lie,  though  there  is  a special  agreement, 
L 42. 

money  counts, 

money  lent,  ib. 
money  paid,  ib. 
money  had  and  received,  143. 

. interest,  ib. 

account  stated,  ib. 
breach,  144, 

of  the  count  for  money  lent, 

if  a person  lends  money  to  another,  the  law  implies 
a promise  of  re-payment,  145. 
when  it  will  lie,  ib. 

if  money  be  lent  in  gaming,  it  may  be  recovered 
under,  this  count,  140'. 
it  will  not  lie  against  an  infant,  ib. 
it  lies  for  foreign  money,  ib. 
for  money  lent  to  wife,  ib. 
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ASSUMPSIT  COMMON  continued:  

money  won  at  play  ig  recoverable  under  this 
count,  1 4h*. 
for  money  paid, 

in  wliat  case  this  action  lies,  147. 
the  request  must  be  actual,  not  implied,  ib. 
by  sureties  or  bail,  ib. 
where  it  will  not  lie,  ib, 

where  the  broker  has  paid  the  money,  by  the  direc- 
tion of  him  who  has  made  the  illegal  contract, 
this  action  will  lie,  148. 

where  there  are  several  defendants,  and  the  da- 
mages are  levied  upon  one  only,  ib. 
money  had  and  received, 

for  what  this  action  will  lie,  148. 

the  benefit  arising  from  this  action,  151. 

it  lies  tor  money  retained,  I.S9. 

the  gist  of  the  action,  ib. 

for  what  this  action  does  not  lie,  15S. 

ASSUMPSIT  SPECIAL: 

in  a special  assumpsit  the  damages  are  not  in  the  nature 
ota  debt,  but  as  a compensation  for  injury,  141. 

ATTORNEY,  see  title  Fees. 

the  beginning  of  a bill  againstan  attorney  in  K.  B.,  58, 
the  like  in  C.P.ib. 

ditto  against  an  attorney  when  the  cause  of  action  ac- 
tiou  accrues,  and  the  bill  is  filed  in  vacation  in  K.  B., 
ib. 

ditto  in  C.  P.,  50. 
declaration  in  K.  B.  or  C.  P.,  ib, 
declaration  against  an  attorney  after  appearance,  ib. 
the  beginning  of  a declaration  by  an  attorney  against  a 
common  person,  fia 
declaration  by  an  attorney  in  C.  P.,  ib. 
the  beginning  of  a bill  by  an  attorney  against  an  attor- 
ney of  the  same  court  in  K.  B., 
ditto  in  C.  P.,  ib 
declaration  thereon,  ib. 
declaration  by  an  attorney  for  fees,  gfil. 
an  attorney  is  to  deliver  his  bill  with  his  name  sub- 
scribed to  it,  SSS. 

cannot  maintain  an  action  for  fees,  till  one  month  after 
bill  delivered,  SfiS. 
the  reason  thereof,  ib. 
the  month  is  a lunar  month,  ib.  tul 
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ATTORNEY  continued: 

this  does  not  extend  to  a bill  from  one  attorney  to  ano- 
ther, 263. 

a bill  must  actually  be  delivered,  though  the  client 
promise  to  pay  it,  ib. 

the  delivering  it  to  one  of  two  clients  is  sufficient,  ib. 
the  mere  shewing  it,  and  explaining  the  different 
charges,  is  not  sufficient,  ib. 
the  act  does  not  extend  to  conveyancing,  nor  to  execu- 
tors, nor  to  special  agreements,  ib. 
if  all  the  business  be  done  at  the  sessions,  it  may  be 
taxed,  ib. 

if  the  bill  be  not  referred  before  trial,  the  defendant 
cannot  dispute  the  reasonableness  of  the  items,  but 
proof  must  be  given  of  the  business  done,  2SA. 
if  an  action  be  brought  against  an  attorney,  and  he 
means  to  make  a set  off  for  fees,  he  must  deliver  bill 
in  time,  so  that  it  may  be  taxed,  ib. 
bill  cannot  be  taxed,  if  the  account  has  been  settled,  at 
of  course,  ib. 

proof  to  support  an  action,  by  an  attorney,  ib. 
proof  required  in  an  action  for  words  spoken  of  an  at- 
torney, 263. 

when  attorney,  party  to  a bill,  may  plead  his  privilege, 
and  when  not,  334. 

AUCTION: 

as  to  sales  by  auction,  139 — 140. 

AUCTIONEER: 

when  he  may  maintain  an  action  for  goods  sold  and  de- 
livered, 159. 

AUDITORS: 

rules  as  to  pleading  before  auditors  in  account,  126. 

AVERMENT: 

statement  of,  U, 
promissory  notes, 

averment  in  a declaration  on  a note,  payee  agaiust 
the  maker,  payable  by  instalments,  for  the  first 
instalment,  359. 

averment  in  a declaration,  payee  against  the  draw- 
er, on  a note  payable  by  instalments,  where  the 
whole  sum  is  due  on  default  of  the  payment  of 
one  instalment,  360. 
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AVERMENT  continued: 
inland  bills  of  exchange, 

averment  that  the. drawee  refused  to  accept.  369. 
averment  that  the  acceptor  refusi  d payment,  37  g. 
averment  that  the  drawer  had  no  effects  in  the 
hands  of  the  acceptor.  373. 
averment  that  the  drawee  could  not  be  found  to 
pay  or  accept,  374. 

averment  that  the  bill  was  returned  by  plaintiff 
and  taken  up  by  him,  376. 
foreign  hills, 

that  drawee  refused  to  accept,  37.0. 
averment  that  the  acceptor  refused  payment,  381 . 
checks  on  bankers, 

averment  for  non-payment,  383. 


B. 

BAIL  BOND: 

beginning  of  a declaration  by  the  assignees  of  a bail 
bond,  in  K.  B.,  101. 
ditto  in  C.  P-  102. 

by  the  executor  of  an  assignee  of  a bail  bond  in  K.  B.,  ib. 

ditto  in  C P.,  LQ3. 

as  to  the  taking  of  bail,  401, 

the  requisites  of  the  bail  bond,  ib. 

the  action  must  be  brought  in  the  same  court  out  of 
which  the  process  issued,  ib. 
the  venue  is  transitory,  ib. 

need  not  state  that  the  assignment  of  the  bond  was  un- 
der the  hand  and  seal  of  the  sheriff,  ib. 
need  not  state  the  subscribing  witnesses'  names  to  the 
indorsement,  ib. 
forms  of  declarations, 

declaration  on  a bail  bond  by  the  assignee,  against 
the  principal  or  bail,  where  the  first  suit  was  in 
K.  B.  by  bill,  ib. 

ditto  wheu  the  proceeding  was  in  the  first  instance 
by  special  original,  407. 

ditto  on  a bail  Dond  ats.  the  assignee  against  the 
principal  or  bail,  on  a latitat  out  of  the  K.  B.  at 
Westminster,  into  a county  palatine,  410. 

ditto  on  a bail  bond  in  C.  P.  against  the  principal 
or  bail,  414. 

ditto  on  a bail  bond  by  the  assignee,  against  the 
principal  or  bail,  in  the  Exchequer,  418. 
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BANKRUPT,  see  title  Assignee. 

declaration  at  the  suit  of  assignees,  for  work  done, 
goods  sold  and  delivered,  and  the  money  counts, 
and  account  stated,  SIS. 
ditto  against  surviving  assignee,  SSI. 
the  property,  after  assignment,  is  vested  in  assignees 
.from  time  of  the  act  of  bankruptcy,  by  relation,  22S. 
no  suit  in  equity  to  be  commenced,  without  consent 
of  the  major  part  of  creditors  in  value,  at  a meeting, 
pursuant  to  notice  in  Gazette,  ib. 
the  assignees  may  declare  on  a promise  to  the  bankrupt, 
ib. 

assumpsit  lies  for  assignee,  whether  the  money  for 
which  the  goods  were  sold,  be  paid  on  a fi.fa.  into 
the  hands  of  the  plaintiff,  or  of  any  others,  ib. 
debts  paid,  bona  jide,  before  the  knowledge  of  the 
bankruptcy,  good,  ib. 

but  it  will  be  otherwise,  if  with  the  knowledge  of  the 
bankruptcy,  223. 

where  a bankrupt  was  in  prison,  and  notice  sent  to  his 
broker,  employed  to  sell  goods,  that  a commission 
would  be  issued,  if  the  goods  be  sold  before  the  com- 
mission, and  money  paid  over,  the  broker  is  liable  to 
the  assignees  for  so  much  money  had  and  received,  ib. 
if  money  on  bills,  or  in  course  of  business,  is  bona  Jide 
paid  by  the  bankrupt,  to  a fair  creditor,  though  after 
secret  act,  he  shall  not  be  liable  to  refund,  if  he  had 
notice  of  his  insolvency,  ib. 

payments,  &c.  made  by  and  to  a bankrupt,  more  than 
two  months  before  the  date  of  the  commission,  are 
protected,  ib. 

mutual  credits  may  be  setoff,  224. 
executions,  executed  more  than  two  mouths  before  the 
commission,  are  protected,  ib. 
proofs  necessary  to  support  the  commission,  ib. 
after  an  act  of  bankruptcy  committed,  he  can  only  dis- 
pose of  property  in  the  regular  course  of  trade,  as  by 
paying  bills,  &c.  when  regularly  drawn,  22o. 
no  action  can  be  brought  against  the  assignees  fora  di- 
vidend declared  under  the  commission,  ib. 

BARGE  MASTER: 

for  work  done  as  a barge  master,  230'. 

BARON  AND  FEME, see  title  Executor. 

when  they  must  join,  and  when  not,  in  actions,  2. 
when  she  may  be  sued  without  her  husband,  ib. 
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BARON  AND  FEME  continued : 

beginnings  of  declarations  generally, 

beginning  of  a declaration  by  baron  and  feme  for  a 
cause  of  action  accruing  before  marriage,  in 
K B.,  ft'4. 

ditto  by  baron  and  feme  for  a cause  of  action  ac- 
cruing before  marriage,  in  C.  P.,  85, 
as  executrix, 

ditto  by  baron  and  feme  executrix  before  marriage, 
in  K.  B.,  14. 
ditto  in  C.  P.,  25. 

ditto  against  baron  and  feme  executrix  before  mar- 
riage, in  K.  B.,  ib. 
ditto  in  C.  P.,  16. 

ditto  by  baron  and  feme  executrix  after  marriage, 
in  K.  B.,  ib. 
ditto  in  C.  P.  2JL 

ditto  against  baron  and  feme  executrix  after  mar- 
riage, in  K.  B.,  ib. 
ditto  in  C.  P.,  78= 
as  administratrix, 

ditto  by  baron  and  feme  administratrix  before  mar- 
riage, in  K.  B.,  85, 
ditto  in  C.  P.,  86, 

ditto  against  baron  and  feme  administratrix  before 
marriage,  in  K.  B.,  ib. 
ditto  in  C.  P.,  81, 

ditto  by  baron  and  feme  administratrix  after  mar- 
riage, in  K.  B.,  ib. 
ditto  in  C.  P.,  88, 

ditto  against  baron  and  feme  administratrix  after 
marriage,  in  K.  B.,  ib. 
ditto  in  C.  P.,  83. 
declarations, 

bow  to  declare  for  money  lent  to  wife,  146. 
declaration  for  work  and  labour  of  plaintiff  s wife 
as  a midwife,  182. 

declaration  against  husband  and  wife,  for  work 
done  for  the  wife  before  marriuge,  184. 
declaration  by  husband  and  wife,  for  a debt  due  to 
the  wife  before  marriage,  for  goods  sold,  &c.,  185. 
declaration  against  the  husband  for  meat,  &c. 

found  for  the  wife,  and  for  goods  sold,  &c.,  187. 
for  money  lent  to  the  wife,  18.0. 
declaration  by  husband  and  wife,  on  a note  payable 
to  the  wife  whilst  she  was  sole,  against  the  ma- 
, ker,  357.  ..... 

proof,  358.  . . ■ 
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BARON  AND  FEME  continued: 

whatever  the  wife  earns,  during  coverture,  belongs  to 
the  husband,  189. 

he  is  to  bring  an  action  in  his  own  name,  ib. 
but  where  there  is  an  express  promise  ly  the  wife,  the 
husband  may  assent  to  make  it  a joint  contract,  and 
both  may  sue,  ib. 

where  debts  are  due  to  her,  before  coverture,  both 
must  join,  ib. 

the  husband  answerable  for  all  debts  wife  stood  attached 
at  time  of  coverture,  1,Q0. 

in  assumpsit,  where  both  join,  the  interest  of  the  wife 
must  be  stated,  ib. 

so  if  the  cause  of  action  existed  before  marriage,  ib. 
proof  required  to  support  an  action  for  wife’s  work,  ib. 
the  husband  and  wife  but  one  person,  ib. 
as  to  freeholds,  he  is  to  receive  profits  during  the  life  of 
wife,  but  cannot  sell,  ib. 

all  her  personat  estate  absolutely  vests  in  the  husband, 
ib. 

but  choses  in  action;  as  debts  by  obligation,  if  he  dies 
before  redeemed  into  possession,  go  to  the  wife,  191. 
but  if  wife  dies  first,  he  is  entitled  as  administrator  to 
histfife,  ib. 

when  they  are  to  join  in  action,  ib. 
the  husband  liable  to  all  debts  the  wife  contracted  be- 
fore the  marriage,  ib. 

, but  if  she  dies,  before  recovery,  the  baron  shall  not  be 
charged,  ib. 

and  she  must  be  joined  in  all  suits,  where  the  debt  is 
contracted  by  her  whilst  sole,  192. 
proofs  of  marriage,  ib. 

if  she  assumes  the  name  of  the  man  with  whom  she 
lives,  and  she  passes  as  his  wife,  he  is  liable,  195. 
the  husband  is  bound  to  find  necessaries  for  his  wife,  ib. 
wife  cannot  contract  for  necessaries  without  consent  of 
husband,  and  the  jury  are  to  find  whether  the  hus- 
band consented,  ib. 

but  if  it  appears  that  she  cohabited  with  husband,  and 
bought  necessaries  for  herself  and  children,  husband 
shall  be  chargeable,  ib. 

if  husband  ruus  away,  or  forces  her  by  cruelty,  or  ill- 
usage  to  go;  jury  are  to  determine  the  wife’s  neces- 
sity, ib. 

but  where  he  prohibits  persons  to  trust  her,  he  shall  not 
be  charged,  196. 

upon  her  departure,  all  evidence  of  any  obligation  of 
the  husband  to  maintain  her,  ceases,  ib. 
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BARON  AND  FEME  continued: 

favour  has  been  shewn  to  tradesmen,  who  were  in  no 
combination  with  the  wife,  to  charge  him,  B)(j. 
if  she  take*  tip  goods,  and  pawns  them,  the  husband 
shall  not  be  liable,  ib. 

nor  during  elopement  shall  he  pay  for  necessaries,  &c. 

w:. 

nor  she  lives  apart  and  has  separate  maintenance,  ib. 
if  husband  is  an  alien,  enemy,  or  transported,  the  wife 
may  be  sued  for  her  contracts,  ib. 
so  if  she  be  a feme  sole  trader,  by  the  custom  of  Lon- 
don, ib. 

nioi  t-y  lent  to  wife,  at  request  of  husband,  is  a good 
count,  ib. 

if  goods  be  delivered  to  wife,  at  the  request  of  hus- 
band, he  is  bound,  ib. 

if  a husband  turns  a wife  out  of  doors  unjustly,  and  she 
buys  necessaries,  he  must  pay,  ib. 
be  is  bound  by  all  her  contracts,  for  necessary  goods, 
during  cohabitation,  ib. 

and  they  are  goods  sold  and  delivered  to  him,  though 
delivered  to  her,  ib. 

a husband  who  turns  away  his  wife  without  cause,  and 
refuses  .to  provide  for  her,  cannot  make  a particular 
prohibition,  1Q8. 

if  wife  elope,  it  is  sufficient  for  husband  to  give  general 
notice  not  to  trust  her,  ib. 

though  they  cohabit,  yet  he  may  prohibit  any  particu- 
lar tradesman  to  trust  her,  or  his  servant,  ib. 
a delivery  to  the  wife  is  a delivery  to  the  husband,  199. 
if  a man  suffers  a woman  to  go  by  his  name,  and  passes 
her  to  the  world  for  his  wife,  though  he  be  not  mar- 
ried, yet  he  shall  be  charged  for  necessaries,  ib. 
if  a woman  elopes,  the  tradesman  cannot  recover,  ib. 
a voluntary  pension  shall  not  exempt  the  husband  from 
being  liable  to  be  sued  by  his  wife’s  creditors,  by 
whom  she  was  supplied  with  necessaries,  ib. 
how  far  a jury  have  determined  a husband  liable  to  pay 
haberdasher’s  bill,  SCO. 

how  the  husband  may  be  relieved  from  liability  to  debts 
of  his  wife,  after  separation  with  a separate  mainte- 
nance, 90S. 

a feme  covert  cannot  draw  or  indorse  a bill  or  note,  un- 
less in  those  instances  in  which  she  is  considered  as 
having  an  existence  independent  of  her  husband,  333. 
in  what  cases  she  will  be  considered  as  having  an  inde- 
pendent existence,  ib.  • • * 

if  a note,  &c.  be  given  by  a wife  to  a husband,  it  is 
void,  ib. 
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BARON  AND  FEME  continued: 

yet  if  he  indorses  it  over  as  between  him  and  indorsee, 
it  is  good,  333. 

a feme  covert  cannot  sue  in  her  own  name  for  the  pay- 
ment of  a bill,  3:14. 

BILL,  see  title  Attorney. 

BILL  OF  EXCEPTIONS: 

what,  3tL 

BILLIARD  TABLE: 

for  the  use  of  a billiard  table,  275. 

BILLS  OF  EXCHANGE: 
bills  of  exchange,  what,  32?. 
parties  to  a bill  of  exchange,  ib. 
a bill  of  exchange  is  to  be  made  in  writing,  398. 
it  is  to  be  drawn  by  the  party,  or  some  one  authorized,  ib. 
it  need  not  be  made  in  precise  words,  33.Q. 
it  need  not  express  to  be  for  value  received,  ib. 
foreign  or  inland,  ib. 
foreign,  what,  ib. 
inland,  what,  ib. 

wherein  an  inland  bill  differs  from  a foreign,  ib. 
where  a bill  consists  of  parts,  each  part  must  be  deli- 
vered to  the  person  in  whose  favour  it  is  made,  329. 
bills  of  exchange  must  be  stamped, 331. 
the  stamp  duties  upon  inland  bills,  ib. 
the  stamp  duties  upon  foreign  bills,  ib. 
if  a bill  be  stamped  with  a stamp  of  a superior  value, 
but  of  a different  denomination,  the  commissioners 
may  restamp  it  with  a proper  stamp,  339. 
if  it  is  stamped  with  a proper  stamp,  though  of  a greater 
denomination,  it  is  a good  bill,  ib. 
bills  given  for  less  than  bl.  how  to  be  drawn,  ib. 
indorsement  of  such  bills,  how  to  be  made,  ib. 
bills  drawn  between  20s.  and  5L,  or  for  20f.  or  less  than 
bl,,  are  void,  ib. 

bills  payable  on  demand  may  be  drawn  for  less  than  bl. 
33a 

bills  for  money  won  by  gaming,  ib. 

who  canuot  make  a bill,  ib. 

to  whom  a bill  cannot  be  made  payable,  ib. 

how  a bill  should  be  drawn,  ib. 

must  be  for  tire  payment  of  money  absolutely,  337. 

how  bills  are  negotiable,  330. 
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BILLS  OF  EXCHANGE  continued: 
transfer  of,  see  Indorsement. 

bill*  of  exchange  are  considered  and  declared  upon  as 
special  contracts,  343. 
acceptance  of,  see  title  Acceptance. 
presentment  for  payment,  see  title  Presentment, 
forms  of  declarations  upon  inland  bills  in  assumpsit, 

by  payee  against  the  acceptor  of  an  inland  bill,  36ti. 
evidence  thereon,  367. 
by  the  first  indorsee  against  the  acceptor,  ib. 
evidence  thereon,  3fi8. 

by  payee  against  the  acceptor,  where  the  bill  is 
payable  at  a particular  place,  ib. 
by  payee  against  the  drawer,  the  drawee  having 
refused  acceptance,  369. 
evidence  thereon,  371. 

by  payee  or  indorsee  against  drawer  or  indorser, 
the  acceptor  having  refused  payment,  ib. 
evidence  thereon,  372. 

against  the  drawer,  excusing  want  of  notice  of 
non-payment  by  the  acceptor,  by  an  averment 
that  the  drawer  bad  no  effects  in  the  acceptor's 
hands,  373. 
evidence  thereon,  ib. 

against  the  drawer,  where  the  drawee  could  not 
be  found  to  accept  or  pay,  374. 
evidence  thereon,  375. 

by  drawer  against  the  acceptor,  on  a bill  payable 
to  a third  person,  and  returned  to  plaintiff,  and 
taken  up  by  him,  ib. 
evidence  thereon,  377. 

forms  of  declarations  upon  foreign  bills  of  exchange, 
by  payee  or  indorser  against  the  acceptor,  377. 
evidence  thereon.  378. 

by  payee  or  indorsee  against  drawer  or  indorser, 
for  non-acceptance  by  the  drawee,  ib. 
evidence  thereon,  380. 

by  payee  or  indorsee  against  the  drawer  or  indor- 
ser of  a bill  dishonoured  for  non-payment,  ib. 
evidence  thereon,  382. 
debt  on  bills,  see  title  Debt. 

when  debt  is  or  is  not  maintainable  on  a bill  of 
exchange,  304. 
declarations, 

by  payee  against  the  drawer  on  default  of  the 
acceptor,  303. 
evidence  thereon,  303. 
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BISHOP: 

beginning  of  a precipe  in  case,  against  a bishop  in  K.  B.t 

.55- 

BONDS,  see  titles  Bail  Binds  and  Replevin  Binds, 
money  bonds, 

the  action  is  to  recover  the  penalty,  397. 
the  master  is  lo  compute  principal  and  interest,  ib. 
if  no  time  for  payment  be  staled,  it  will  be  con- 
sidered as  payable  on  the  day  the  bond  is 
dated,  ib. 

if  a bond  be  conditioned  for  the  payment  of  money 
on  several  days,  no  action  will  lie  till  the  last 
day  be  passed,  ib. 

but  if  payable  on  different  days,  an  action  may  be 
brought  on  failure  of  payment  at  either  of  the 
days,  ib. 

if  a bond  bear  date  at  a particular  place,  it  must 
be  stated,  ib. 

declaration  on  a money  bond  in  K.  B.,  30S. 
ditto  in  C.  P.,  ib. 
ditto  in  the  Exchequer,  302. 
evidence  thereon,  ib. 
bonds  for  performance  of  covenants,  400. 

declaration  on  a bond  conditioned  to  pay  money  by 
instalments,  402. 


BOOKS: 

when  shop  books  evidence,  162. 

BOWLAND: 

commencement  of  a declaration  in  the  Lancashire  wa- 
pentake court  of  Bowland,  115. 

BREACH: 

of  the  breach  in  a declaration,  18- 

form  of  a common  breach  in  assumpsit,  144. 

form  of  a common  breach  in  debt,  3P0. 

form  of,  by  baron  and  feme  before  marriage,  6a, 

executor  and  executrix, 

bv  an  executor  on  promises  to  testator,  6fi. 
against  an  executor  on  promises  to  testator,  6J. 
by  a surviving  executor,  (ifi, 
against  a surviving  executor,  62, 
by  an  executor  of  an  executor,  JO. 

• against  an  executor  of  an  executor,  LL 
by  an  executor  against  an  executor,  72. 
e a 
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BREACH  continued: 

by  an  executor,  on  promises  made  to  him  in  that 

capacity,  22, 

by  baron  and  feme  executrix  before  marriage,  24. 
against  baron  and  feme  executrix  before  marriage, 

25, 

by  baron  and  feme  executrix  after  marriage,  16, 
against  baron  and  feme  executrix  after  marriage, 

11, 

administrator  and  administratrix, 
by  an  administrator,  IS, 
against  an  administrator,  80. 
by  a surviving  administrator,  81. 
against  a surviving  administrator,  82, 
by  an  administrator  against  an  administrator,  83, 
by  baron  and  feme  administratrix  before  marriage. 
85. 

against  baron  and  feme  administratrix  before  mar- 
riage, 86. 

by  baron  and  feme  administratrix  after  marriage, §2, 
by  an  administrator  during  the  minority  of  the 
executor,  or  where  the  infant  is  not  executor,  89, 
against  an  administrator  during  the  minority  of 
the  executor,  91. 

by  an  administrator  de  bonis  non  with  the  will  an- 
nexed, 92, 

against  an  administrator  de  bonis  non  with  the  will 
annexed,  93,  , 

by  an  administrator  with  the  will  annexed,  94, 
partners, 

by  a surviving  partner,  96, 
against  a surviving  partner. 97. 
assignees  of  bankrupts, 

by  the  assignees  of  a bankrupt,  98, 
by  surviving  assignee,  Q9, 

by  one  partner  and  the  assignee  of  another  being 
bankrupt,  100. 
assignees  of  bonds, 

by  assignee  of  a bail  bond,  106- 

by  an  executor  of  an  assignee  of  a bail  bond,  103.. 

by  assignee  of  a replevin  bond,  104. 

BUTCHERS’  COMPANY: 

beginning  of  declaration  by  the  Butchers’  Company  in 
K.  B.,  107. 
ditto  in  C.  P.,  ib. 

ditto  against  the  Butchers’  Company  in  K.  B.or  C.  P., 
ib* 
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c. 


CARRIER,  &c. : 

declaration  for  carriage  of  goods  by  a barge-master,  236, 
ditto  for  the  carriage  of  goods  by  a common  carrier.  237. 
if  common  carriers  refuse  to  convey,  an  action  lies,  238. 
they  are  bound  to  deliver  goods  to  the  person  to  whom 
directed,  ib, 

if  money  or  goods  be  delivered,  they  are  bound  to  carry 
them  to  the  person  appointed,  ib. 
they  may  limit  their  liability,  ib. 

CASE; 

commencement  of  a declaration  by  bill  incase  in  K.  B., 

30, 

ditto  in  C.  P.,  ib. 

ditto  of  a precipe  in  case  in  K.  B.,  51. 

CAUSE  OF  ACTION: 

statement  of  the,  14, 

CHECKS  ON  BANKERS: 
the  nature  of  checks.  382. 
what  are  exempt  from  stamp  duties,  ib. 
when  they  should  be  presented  for  payment,  383. 
when  notice  of  dishonour  should  be  given,  ib. 
forms  of  declarations, 

by  the  payee  of  a check  against  the  drawer,  388. 
evidence  thereon,  384. 
by  the  bearer  against  the  drawer,  ib. 
evidence  thereon,  385. 

CHESTER: 

beginning  of  a declaration  in  the  court  of  sessions  for 
the  county  of  Chester,  116. 

CHIEF  CLERK : 

beginning  of  a declaration  against  one  of  the  clerks  of 
the  chief  clerks  of  the  K.  B.,  63. 

CHOSE  IN  ACTION,  ASSIGNEES  OF: 
when  they  may  bring  actions,  3. 
when  not,  ib. 

COACH: 

declaration  for  the  standing  of  a coach,  284. 
set 
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COHABITATION:  . ,,  . 

is  sufficient  evidence,  in  nn  action  for  goods  sold.  Sc., 
to  charge  reputed  husband,  102,  S. 
but  not  in  crim.  con.,  104. 


COLOUR: 

in  pleading,  what,  29. 


COMMENCEMENT:  •„  v R or 

as  to  the  commencement  of  a declaration  in  K.  b.  or 


C.  P.  by  original,  LL 
as  to  reciting  the  original  writ,  ib. 
in  K.  B.  by  bill,  ib. 
against  a prisoner,  12. 
in  the  Exchequer,  ib. 
by  a particular  person,  ib. 
if  plaintiff  be  misnamed,  ib. 


COMMISSION  OF  BANKRUPT: 
evidence  to  support  a,  224, 


CONCLVSION,  see  title  Breach. 
of  the,  lft 


CONDITIONS:  t 

as  to  the  statement  of  conditions  precedent,  lft 


CONSIDERATION: 

certainty  is  required  in  the  statement  of  consideration, 

lft 

of  the  consideration  of  a contract,  120, 
the  consideration  must  be  stated  in  the  memorandum, 
under  the  stat.  of  frauds,  L3ft 

CONTINUANCES: 
when  necessary,  35, 

CONTRACTS: 

express  contracts,  what,  128. 
implied  contracts,  what,  ib. 
of  contracts  executed,  ib. 

executory,  ib. 

of  consideration  of  the  contract,  120. 
express  contracts,  what  they  include,  13ft 
promise  to  do  an  explicit  act,  an  express  contract,  ib. 
express  contract  takes  away  the  implied  contract  by 
law,  ib. 
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CONTRACTS  continued  : 

of  contracts  to  be  performed  within  the  year,  137. 
executory  contracts  are  not  within  the  stat.  of  frauds, 
138. 

contracts,  made  by  and  with  bankrupts  two  mouths  be- 
fore the  date  of  the  commission,  are  protected,  223. 

CORPORATIONS: 

how  they  must  sue,  104  n.  § 

if  misnamed,  can  only  be  taken  advantage  of  by  plea 
in  abatement,  ib.  u.§ 

beginning  of  declaration  by,  in  K.  B.,  104. 
ditto  in  C.  P.,  103. 

ditto  against  a corporation  in  K.  B.  or  C.  P.,  ib. 
ditto  by  the  Stationers’  Company  in  K.  B.,  106. 
ditto  in  C.  P.,  ib. 

ditto  against  the  Stationers’  Company  in  K.  B.  orC.  P., 

ib. 

ditto  by  the  Butchers'  Company  in  K.  B.,  107. 
ditto  in  C.  P.,  ib. 

ditto  against  the  Butchers’  Company  in  K.  B.  or  C.  P., 
ib. 

ditto  by  the  Plumbers’  Company  in  K.  B.,  ib. 
ditto  in  C.  P.,  108. 

ditto  against  the  Plumbers’  Company  in  K.  B.  or  C.  P., 
• ib. 

ditto  by  the  Vintners’  Company  in  K.  B.,  ib. 
ditto  in  C.  P.,  10P. 

ditto  against  the  Vintners'  Company  in  K.  B.  or  C.  P.,  ib. 
COVENANT: 

beginning  of  a declaration  in  covenant  in  K.  B.,  30. 

ditto  in  C.  P.,  ib. 

ditto  of  a praecipe  in  K.  B.,  33. 

capias  thereon,  ib. 

declaration  thereon,  ib. 

debt  on  bond  for  the  performance  of  covenants,  400. 

COURT,  TITLE  OF  THE: 
how  Btated,  8. 

CROWN  OFFICE:  . 

beginning  of  a bill  by  a clerk  of  the  Crown  Office  against 
another  clerk  of  the  same  office  in  K.  B.,  62. 
ditto  by  one  of  the  clerks  of  the  Crown  Office  against 
a common  person,  ib. 

ditto  against  a clerk  of  the  Crown  Office,  63. 
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CURATE : 

by  a curate  against  his  rector  for  services,  284. 

CUSTODY: 

beginning  of  a declaration,  when  the  defendant  is  in 
custody  of  an  officer  of  a particular, franchise,  in  K.  B., 
45. 

ditto  in  C.  P.,  46. 


D. 

DAMAGES: 

as  to  laving  the  damages  in  declarations  in  assumpsit, 
19—141. 

ditto  in  debt,  386. 


DAY: 

as  to  laying  the  day  in  declaration,  14. 

DEBT: 

beginning  of  a declaration  in  K.  B.,  46. 
ditto  in  C P.,  47. 

ditto,  debt  and  detinue  in  K.  B.,  48. 

ditto  in  C.  P.  ib. 

ditto,  debt  qui  tam  in  K.  B.,  49. 

ditto  in  C.  P.,  ib.  - 

ditto  of  a praecipe  in  K.  B.,  52. 

ditto  in  C.  P.,  53.  _ , 

when  debt  will  lie,  and  observations  thereon,  386. 
common  counts, 

form  of  the  indebitatus  count,  387. 
form  of  a quantum  meruit  count,  ib. 
money  lent,  388. 
money  paid,  ib. 
money  had  and  received,  389. 
interest,  ib. 
account  stated,  ib. 
breach,  390. 
declarations, 

declaration  for  goods  sold  and  delivered,  ib. 
declaration  for  work  and  labour  generally,  and  for 
work  and  materials  found,  391. 
declaration  for  use  and  occupation  of  house  and 
lands,  &c.  392. 
on  bills,  dfc. 

when  debt  iB  or  is  not  maintainable  on  a bill  of  ex* 
change  or  promissory  note,  394. 
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DEBT  continued:  . 

declarations,  on  bills,  $c.  continued, 

by  payee  v.  the  maker  of  a promissory  note,  ib. 
evidence  thereon,  396, 

by  the  payee  of  a bill  of  exchange  against  the 
drawer,  on  default  of  the  acceptor,  ib. 
evidence  thereon,  397. 
on  money  bonds, 

declaration  on  a money  bond  in  K.  B.,  398. 
ditto  in  C.  P.,  ib. 
ditto  in  Exchequer,  399. 
evidence  thereon,  ib. 

on  bonds  for  the  performance  of  covenants,  400. 
declaration  on  a bond  for  the  payment  of  money  by 
instalments,  for  two  of  the  instalments,  402. 
bail  bonds, 

declaration  on  a bail  bond  by  the  assignee  against 
the  principal  or  bail,  where  the  first  suit  was 
in  K.  B.  by  bill,  404. 

ditto  when  the  proceeding  in  the  first  instance  was 
by  special  original,  407. 

ditto  ats.  the  assignee  against  the  principal  or  bail, 
on  a latitat  out  of  k.  B.  at  Westminster  into  a 
county  palatine,  410. 

ditto  on  a bail  bond  in  C.  P.  against  the  principal 
or  bail,  414. 

ditto  on  a bail  bond  by  the  assignee  against  the 
principal  or  bail  in  the  Exchequer,  418. 
ditto  on  a replevin  bond,  423. 

DECLARATION: 

the  declaration,  what  it  is,  L 
it  ought  to  be  plain  and  certain,  8, 
the  certainties  required,  ib. 

the  promise,  under  the  statute  of  frauds,  need  not 
be  stated  to  be  in  writing,  in  the  declaration,  133. 
a declaration  against  any  person,  stipulating  to  pay  the 
debt  of  another,  must  be  special,  1 36. 
if  the  agreement  under  which  work  and  labour,  or  any 
sort  of  services,  have  been  performed,  be  by  parol, 
it  is  not  necessary,  when  the  remuneration  was  to 
be  in  money,  to  state  the  terms  of  it  in  t'je  declara- 
tion, 163. 

declarations  in  assumpsit, 

declaration  for  money  lent,  142. 
the  like  for  money  paid,  ib. 
ditto  money  had  and  received 
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DECLARATION  continued: 

declarations  in  assumpsit  continued, 
ditto  interest,  143- 
ditto  account  stated,  144. 
ditto  for  goods  sold  and  delivered,  l-SA. 
declaration  for  work  and  labour  generally,  164. 
declaration  for  work  done,  and  materials  found,  ib. 
notea,  ltij. 

for  work  and  labour,  with  horses,  carts,  and  car- 
riages, 166. 

declaration  for  necessaries  found  and  provided,  168. 
ditto  for  work  and  labour  as  a schoolmaster,  16Q. 
ditto  for  meat,  drink,  washing,  lodging,  &c.,  170. 
ditto  as  a schoolmistress,  171. 
proof  and  notes,  173. 

declaration  for  salary  or  wages  of  an  interpreter, 

113. 

ditto  for  work  and  labour  as  an  undertaker,  174. 
ditto  for  the  use  and  hire  of  goods  employed  in 
the  funeral,  176. 
ditto  for  a surgeon,  177. 
dittofora  man-midwife.  178. 
proof,  180. 

declaration  for  an  apothecary,  ib. 
proof,  183. 

declaration  for  plaintiff’s  wife,  as  a midwife,  ib. 
ditto  against  husband  and  wife,  for  work  done 
for  wife  before  marriage,  184. 
declaration  for  husband  and  wife,  for  a debt  due 
to  wife,  for  goods  sold,  &c.  before  marriage,  183. 
declaration  against  husband  for  board  and  lodging 
of  wife,  and  for  goods  sold  and  delivered,  187. 
notes,  180. 

declaration  for  servants’  wages,  204. 
ditto  for  a surveyor,  in  drawing  of  plans  and  sur- 
veying of  houses,  806. 
ditto  for  journies,  207. 
ditto  for  a surveyor  and  measurer,  808. 
ditto  for  the  cure  of  a wound,  by  a person  not  a 
surgeon  or  apothecary,  20.0. 
declaration  for  wages,  as  a mate  of  a ship,  211. 
ditto  for  a common  sailor's  wages,  212. 
notes,  213. 

declaration  for  work  done  as  a shipwright,  216. 
notes,  217. 

declaration  for  work  and  labour  generally,  goods 
sold  and  delivered,  money  paid,  &c.,  ats.  the 
assignees  of  a bankrupt,  218. 
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DECLARATION  continued: 

declarations  in  assumpsit  continued, 
ditto  by  a surviving  assignee,  921- 
notes  ns  to  assignees’  interest,  ib. 
proof  to  support,  the  commission,  224. 
declaration  for  freight,  226. 
notes  on  freight,  227. 

declaration  for  demurrage  of  a lighter,  229. 
notes,  230. 

declaration  for  the  wharfage  of  goods,  wharfed  and 
landed  out  of  vessels  on  plaintiff's  wharf,  ib. 
declaration  for  the  wharfage  of  goods  wharfed,  and 
put  on  board  defendant's  vessel,  231. 
notes,  232. 

declaration  for  the  mooring  of  vessels,  234* 
notes,  236. 

declaration  for  work  done  as  a barge-master,  ib. 
declaration  for  carriage  of  goods  by  a common  car- 
rier, 237. 
notes,  238. 

declaration  for  the  use  and  occupation  of  a house 
and  land,  239. 

ditto  for  unfurnished  rooms,  240. 
ditto  for  the  use  and  occupation  of  ready  fur- 
nished lodgings,  242. 

ditto  for  the  use  and  occupation  of  land,  243. 
notes,  244. 
proof,  248. 

declaration  for  the  use  of  a warehouse,  and  stow- 
age of  goods,  &c.,  249. 

declaration  for  the  use  and  occupation  of  a house 
by  a third  person,  at  defendant’s  request,  250. 
ditto  for  horse-meat,  stabling,  and  attendance, 
251. 

ditto  for  the  agistment  of  cattle,  232. 
notes,  253. 

declaration  for  the  hire  of  horses,  254. 
ditto  for  the  hire  of  goods,  2 55, 
notes,  256. 

declaration  for  a stone-horse  covering  a mare,  258. 
ditto  for  the  use  and  occupation  of  a seat  in  a 
pew  in  a church,  259- 
notes  thereon,  and  proof,  260. 
declaration  for  an  attorney’s  bill,  261. 
notes,  262. 
proof,  264. 

declaration  for  a proctor’s  bill,  265. 

notes  thereon,  266.  » 
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DECLARATION  continued: 

declarations  in  assumpsit  continued, 

ditto  for  a proctor  in  prosecuting  an  appeal  in  the 
court  of  delegatee,  567. 
ditto  for  teaching  plaintiffs  wife  music,  568. 
ditto  for  the  sale  of  horses,  569. 
ditto  for  the  use  and  hire  of  a whiskey,  570. 
ditto  for  work  done  in  performing  divers  jour- 
nies  for  defendant,  572. 
ditto  for  premiums  of  insurance,  573. 
notes,  574. 

declaration  for  the  use  of  iron  kintlage,  574. 
ditto  for  the  use  of  a billiard  table,  575. 
ditto  for  the  use  and  hire  of  a fulling  mill,  and  for 
clay,  found  by  the  plaintiff,  576. 
ditto  for  the  hire  of  a punt,  578. 
ditto  for  work  done,  as  a factor,  679. 
notes  respecting  factors,  680. 
declaration  for  a curate,  against  a rector,  for  ser- 
vices, 684. 

declaration  for  the  standing  of  a coach, 585. 
ditto  for  the  salvage  of  an  anchor  and  cable,  286. 
notes  on  salvage,  587. 
declaration  for  the  hire  of  a ship,  588. 
ditto  fora  farrier's  bill,  for  shoeing  of  horses,  and 
curing  of  disorders,  589. 

ditto,  for  the  carriage  of  a passenger  on  board  a 
ship,  591. 

ditto  for  the  tonnage  of  goods,  592. 
ditto  for  the  sale  of  a crop  of  grass  standing,  293. 
ditto  for  a six  clerk  against  one  of  the  6Q  clerks, 
for  copies  of  pleadings  in  the  petty  bag  office, 
594. 

ditto  by  a surviving  partner,  for  goods  sold  and  de- 
livered, 297. 

ditto  against  a surviving  partner  for  work  done, 

299. 

notes,  300. 

declaration  for  an  executor  for  work  done,  and 
materials  found,  goods  sold  and  delivered,  mo- 
ney lent,  money  had  and  received,  and  an  ac- 
count stated,  304. 

ditto  by  an  executor,  on  promises  made  to  him  in 
that  capacity,  for  goods  sold,  and  work  and  la- 
bour, and  materials  found,  aud  money  counts, 
309- 

ditto  for  a surviving  executor  for  money  paid  and 
* money  lent,  &c.,  S12. 
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•DECLARATION  continued: 

declarations  in  assumpsit  continued  : 

ditto  for  an  executor,  for  a quarter’s  rent  due  from 
the  defendant,  wnere  testator  died  in  middle 
of  a quarter,  313. 
notes,  314. 

ditto  against  an  executor  for  work  and  labour  ge- 
nerally, 31.Q. 
notes,  390. 

declaration  for  an  administrator,  for  goods  sold 
and  delivered,  money  lent,  money  paid,  had, 
and  received,  and  an  account  stated,  391. 
declaration  against  an  administrator,  for  goods  sold 
and  delivered,  money  paid,  money  had  and  re- 
ceived, 323. 
notes,  324. 

declaration  by  payee  or  indorsee  v.  maker,  351. 
proof,  352. 

declaration  by  indorsee  e.  maker,  ib. 
proof,  ib. 

count  upon  a note  payable  at  a particular  place,  353. 
proof,  ib. 

declaration  by  indorsee  r.  indorser,  the  maker  hav- 
ing refused  payment,  354. 
proof,  365. 

declaration  by  payee  against  the  maker  of  a note 
payable  on  demand,  356.  I 

proof,  ib. 

declaration  by  surviving  partner  indorsee  c.  draw- 
er, 357. 

declaration  by  husband  and  wife,  on  a note  payable 
to  the  wife  whilst  sole,  against  the  maker,  ib. 
proof,  358. 

declaration  on  a note,  payee  v.  maker,  payable  by 
instalments,  for  the  first  instalment,  ib. 
declaration  by  payee  r.  drawer  of  a note  payable 
by  instalments,  where  the  whole  sum  is  due  on 
default  of  the  payment  of  one  instalment,  360. 
notes  thereon,  361. 

declaration  on  a note,  payee  against  one  of  the 
drawers,  made  by  two,  payable  jointly  or  sever- 
ally, ib. 

notes  thereon,  362. 

declaration  by  the  administrator  of  the  payee  v. 

maker,  ib. 
proof,  363. 

declaration  by  the  indorsee  of  a note  against  the 
maker,  where  the  payee  died,  and  his  executor 

indorsed  it  over  to  the  plaintiff,  ib. 

notes  thereon,  364. 
proof,  365. 
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DECLARATION  continued: 

declarations  in  assumpsit  continued : 

declaration  by  the  assignee  of  a bankrupt  against 
the  maker  of  a note,  3fi.i. 
notes  thereon,  3(><). 
evidence  thereon,  ib. 
declaration  by  payee  e.  acceptor,  ib. 
proof,  3<>7. 

declaration  by  the  first  indorsee  against  the  ac- 
ceptor, ib. 
proof,  3fiB. 

declaration  by  payee  c.  acceptor,  when  the  bill  it 
payable  at  a particular  plate,  ib. 
declaration  by  payee  against  drawer,  the  drawee 
having  refused  acceptance,  36S). 
proof,  371. 

declaration  by  payee  or  indorsee  against  drawer 
or  indorser,  the  acceptor  having  refused  pay- 
ment, 371. 
proof,  37a. 

declaration  against  the  drawer  excusing  want  of  no- 
tice of  non-payment,  by  an  averment  that  the 
drawer  had  no  effects  in  the  acceptor’s  hands,  373. 
proof,  ib. 

declaration  against  the  drawer,  where  the  drawee 
could  not  be  found  to  accept  or  pay,  374. 
proof,  375. 

declaration  by  drawer  v.  the  acceptor,  on  a bill 
payable  to  a third  person,  and  returned  to 
plaintiff'  and  taken  up  by  him,  ib. 
proof,  377. 

declaration  by  payee  or  indorser  against  the  ac- 
ceptor of  a foreign  bill  of  exchange,  ib. 
proof,  373. 

declaration  by  payee  or  indorsee  against  drawer  or 
indorser  of  a foreign  bill  of  exchange,  for  non- 
acceptance  by  drawee,  ib. 
proof,  380. 

declaration  by  payee  or  indorsee  against  the  drawer 
or  indorser  of  a foreign  bill  dishonoured  by  non- 
payment, ib. 
proof,  SS2. 

declaration  by  the  payee  of  a check  against  the 
drawer,  383. 
proof,  384. 

declaration  by  the  bearer  against  the  drawer,  ib. 
proof,  SSa, 

form  of  the  indebitatus  count,  in  debt,  387. 
form  of  the  quantum  meruit  count,  in  debt,  ib. 
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DECLARATION  continued: 
declarations  in  debt, 

declaration  for  money  lent,  383. 
declaration  for  money  paid,  ib. 
declaration  for  money  had  and  received,  38P. 
declaration  for  interest,  ib. 
declaration  for  account  stated,  ib. 
declaration  for  goods  sold  and  delivered,  390- 
declaration  for  work  and  labour  generally,  301. 
declaration  for  work  and  labour  and  materials 
found,  ib. 

declaration  for  use  and  occupation  of  a house  and 
lands,  &c.,  392. 
proof,  39 4. 

declaration  by  payee  r.  the  maker  of  a promissory 
note,  ib. 
proof,  395. 

declaration  by  the  payee  of  a bill  of  exchange 
against  the  drawer,  on  default  of  the  acceptor,  ib. 
proof,  397. 

declaration  on  a money  bond,  in  K.  B.,  398. 

ditto  in  C.  P.,  ib. 

ditto  in  the  Exchequer,  399. 

proof,  ib. 

declaration  on  a bond  conditioned  for  the  payment 
of  money  by  instalments,  for  two  instalments, 
402. 

declaration  on  a bond  by  the  assignee  against  the 
principal  or  bail,  where  the  first  suit  was  in  K.  B. 
by  bill,  404. 

ditto  when  the  proceeding  was  in  the  first  instance 
by  special  original,  407. 

ditto  on  a bail  bond  ats.  the  assignee  against  the 
principal  or  bail,  on  a latitat  out  of  the  K.  B.  at 
Westminster,  into  a county  palatine,  410. 
ditto  on  a bail  bond  in  C.  P.,  against  the  principal 
or  bail,  414. 

ditto  on  a bail  bond  by  the  assignee  against  the 
principal  or  bail  in  the  Exchequer,  418. 
ditto  on  a replevin  bond,  423. 

DEFAULT; 

when  a man  promises  to  pay  the  debt  on  default  of  ano- 
ther, there  must  be  a note  in  writing,  132. 

DELIVERY,  TRANSFER  BY  : 

when  bills  or  notes  are  transferrable  by  mere  delivery, 
340. 
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DELIVERY,  TRANSFER  BY,  continued: 

a transfer  l*v  delivery  may  be  made  by  any  person  who 
has  'be  possession, 341. 
and  it  lost  the  tinder  may  transfer  it,  ib. 
if  by  indorsement  he  cannot,  ib. 

DEMURRAGE: 

demurrage,  what,  230. 

in  wha'  cases  the  declaration  ought  to  be  special,  ib. 

* declaration  tor  demurrage  of  a lighter,  220. 

DEMURRER: 
what,  33. 

general  or  special,  ib. 

form  of  a demurrer,  34, 

how  brought  on  to  be  argued,  ib. 

to  evidence,  37. 

admits  the  truth  of  all  facts,  ib. 

DEPARTURE,  IN  PLEADING : 
what,  30. 

DETINUE: 

beginning  of  a declaration  in  detinue,  in  K.  B.,  47, 
ditto  in  C.  P.,  4i. 

ditto  in  debt  and  detinue  in  K.  B.,  ib. 
ditto  in  C.  P.,  ib. 

DILATORY  PLEAS,  20. 

DISCHARGE,  see  title  Acceptor.  . . 

DISHONOUR  OF  A BILL,  see  Notice. 

DIVIDEND: 

no  action  can  be  brought  against  the  assignees  of  a 
bankrupt  for  a dividend  declared  under  the  commis- 
•ion,  225. 

DRAFTS,  see  title  Checks  on  Bankers, 

•DRAWEE,  see  Acceptor.  . 

DUPLICITY: 

to  be  avoided  in  pleading,  31. 

DURHAM: 

beginning  of  a declaration  in  the  court  of  pleas  at  Dur- 
ham, 114. 
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ENTRIES: 

in  books,  when  evidence,  162. 

proof  of  the  handwriting  of  the  servant  who  made  the 
entries,  and  is  since  dead,  is  good  evidence,  ib. 
can  only  be  proved  by  the  clerk  who  made  them,  163. 

ESTOPPEL : 

what,  25, 

of  the  different  kinds  of  estoppel,  ib. 
how  to  be  pleaded,  26. 

EVIDENCE: 

a promissory  note  may  be  given  in  evidence  under  an 
indebitatus  count  for  money  had  and  received,  146, 
so  a bill  of  exchange,  ib. 

under  an  account  stated  evidence  will  not  be  admitted 
of  an  account  current,  155. 

evidence  of  an  acknowledgement  by  the  defendant  of 
the  debt  being  due,  will  support  the  count,  upon  an 
account  stated,  156. 

in  all  actions,  on  the  indebitatus  counts,  the  debt  must 
be  proved  on  a writ  of  inquiry,  as  well  as  on  the  trial, 
ib. 

goods  sold  and  delivered , 

the  plaintiff  must  prove  the  goods  delivered,  ib. 
and  their  value,  ib. 

if  goods  are  sent  by  a carrier,  the  plaintiff  must 
prove  the  delivery  to  defendant,  161. 
a factor  who  sells  "is  good  evidence,  as  between 
principal  and  buyer,  to  prove  the  contract  and 
sale,  163. 

written  agreements  for  the  sale  of  goods,  &c.  and 
letters  between  merchants,  are  good  evidence, 
without  being  stamped,  ib. 
cohabitation  and  reputation  are  sufficient  evidence 
in  an  action  for  goods  sold,  &c.,  to  charge  re- 
puted husband,  ib.  • 

work  and  labour, 

if  plaintiff  declares  on  a special  agreement,  and 
fails  in  proving  it,  he  may  go  into  evidence  on 
the  general  counts,  164, 
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EVIDENCE  continued : 

the  evidence  necessary  to  support  the  action  for 
work  a ml  labour,  ins. 

the  like  tor  a schoolmaster  or  schoolmistress,  173. 
the  like  iora  mao-midwife,  I ho. 
the  like  lor  an  apothecary’s  bill,  182. 
the  like  for  a nudwile,  l!K). 
marriage, 

evidence  of  marriage,  102. 
the  like  of  an  actual  marriage,  103. 
fleet  register  is  no  evidence  of  a marriage,  ib. 
nor  the  registers  of  May-fair,  ib. 
wages, 

evidence  for  servant’s  wages,  20a. 
bankrupts, 

evidence  necessary  to  support  an  action  by  assig- 
nees, 224. 
use  and  occupation, 

parol  evidence  is  not  admissible  to  prove  an  ad- 
ditional reut  payable  by  a tenant  beyond  that 
expressed  in  the  written  agreemeut  for  a lease, 
245. 

evidence  necessary  to  support  the  action,  24S,  3Q4. 
for  the  use  and  occupation  of  a pew,  gfio. 
attorney's  bill, 

evidence  requisite  to-  support  an  action  for  fees, 

2(i4. 

partners, 

when  a partner,  who  is  not  joined,  is  a compe- 
tent witness,  3.04, 

when  notice  of  dissolution  in  the  Gazette  is  not 
sufficient,  ib. 
when  it  is,  ib. 

a person  who  suffers  his  name  to  be  used  in  a firm, 
but  has  no  profits,  may  be  a witness  in  an  ac- 
tion brought  against  the  other  parties,  ib. 
letters  of  administration, 

when  only  evidence,  323- 
promissory  notes, 

a note  is  evidence  of  consideration,  but  not  conclu- 
sive, 330. 

evidence  requisite  in  an  action  by  payee  against 
maker,  332. 

by  indorsee  against  maker,  ib. 
upon  a count  on  a note  payable  at  a particular 
place,  333. 

bv  indorser  v.  indorsee,  the  maker  having  refused 
payment,  355. 
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EVIDENCE  continued : 

by  payee  against  the  maker  of  a note  payable  on 
demand,  35fi. 

by  husband  and  wife,  on  a note  made  payable  to 
wife  whilst  soie,  against  the  maker,  35S. 
by  the  administrator  of  the  payee  r.  maker.  3fig. 
by  indorsee  of  a note  against  the  maker,  where  t'.ie 
payee  died,  and  his  executor  indorsed  it  over 
to  the  plaintiff,  3 6>. 

by  assignees  of  a bankrupt  against  the  maker,  366. 
inland  bills  of  exclia  nge, 

a bill  is  evidence  of  consideration,  but  not  conclu- 
sive, 33.Q. 

evidence  requisite  in  an  action  by  payee  t>.  the  ac- 
ceptor, 307. 

by  the  first  indorsee  against  the  acceptor,  368. 
by  payee  o.  acceptor,  where  the  bill  is  payable  at  a 
particular  place,  360. 

by  payee  b.  the  drawer,  the  drawee  having  refused 
acceptance,  371. 

by  payee  or  indorsee  against  drawer  or  indorser,  the 
acceptor  having  refused  payment,  37 2. 
against  the  drawee,  where  the  drawer  had  no  ef- 
fects in  the  hands  of  the  acceptor,  373. 
against  the  drawer,  where  the  drawee  could  not  be 
found  to  accept  or  pay,  375. 
by  drawer  against  the  acceptor,  on  a bill  payable  to 
a third  person,  and  returned  to  plaintiff  and  taken 
up  by  him,  377. 
foreign  bills  of  exchange, 

by  payee  or  indorsee  b.  the  acceptor,  378. 
by  payee  or  indorsee  against  drawer  or  indorser, 
for  non-acceptance  by  drawee,  380. 
by  payee  or  indorsee  against  the  drawer  or  indorser 
of  a bill  dishonoured  by  nou-payment,  382. 
checks  on  bankers, 

by  the  payee  of  a check  against  the  drawer,  384. 
by  the  bearer  against  the  drawer,  335. 
on  bonds , 

evidence  to  support  an  action  on  a money  bond,  399. 

EXCEPTIONS,  BILL  OF: 
what,  136. 

EXCHEQUER  OF  PLEAS: 
beginnings  of  declarations  in, 

beginning  of  a declaration  by  quo  minus , ia  the 
exchequer  of  pleas,  110. 

H H 
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EXCHEQUER  OF  PI.F.AS  continued: 

beirinning  of  a declaration  by  an  executor,  110. 

ditio  against  an  execi  tor,  1 1 L. 

ditto  by  an  administrator,  ib. 

ditto  against  an  administrator,  1 12- 

ditto  against  a prisoner,  ib. 

EXCOMMUNICATED  PERSONS: 
why  they  cannot  maintain  actions,  3. 

EXECUTIONS: 

made  more  than  two  months  before  the  date  of  the 
commission  of  bankrupt  are  protected,  824. 

EXECUTORS,  vide  Frauds. 
if  plaintiffs,  all  must  join,  4. 

if  defendants,  action  to  be  brought  against  those  who 
prove  only,  ib. 

beginning  of  a declaration  by  an  executor,  on  pro- 
mises to  the  testator,  in  case,  in  K.  B.,  65, 
the  like  in  C.  P.,  ib. 
breach,  ib. 

profert  of  the  letters  testamentary,  ib. 
the  want  of  which,  is  good  cause  of  demurrer,  ib.  n, 
beginning  of  a declaration  against  an  executor,  on  pro- 
> misesmade  to  testator,  in  K.  B.,  67, 

beginning  of  a declaration  by  a surviving  executor,  in 
K.B.,  68. 
ditto  inC.  P..  6fl. 

against  a surviving  executor,  in  K.  B.,  ib. 
ditto  in  C.  P.  20, 

beginning  of  a declaration  by  an  executor  of  executor, 
ditto  in  C P.,  21. 

ditto  against  executor  of  an  executor,  in  K.  B.,  ib. 
ditto  in  C.  P.,  Th 

ditto  by  an  executor  on  promises  made  to  him  in  that 
capacity,  in  K.B..  73. 
ditto  in  C.  P.,74. 

ditto  by  baron  and  feme  before  marriage,  in  K.  B.,  ib. 
ditto  in  C.  P.,  25. 

ditto  against  baron  and  ffine  executrix  after  marriage, 
in  K.  B.,  ib. 
ditto  in  C.  P..  76. 

ditto  by  baron  and  feme  executrix  after  marriage,  in 
K.  B.,  ib. 
ditto  in  C.  P.,  27. 
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EXECUTORS,  continued: 

beginning  of  a declaration  against  baron  and  feme  execu- 
trix after  marriage,  in  K.  B.,  22, 
ditto  in  C.  P.,  78. 

ditto  by  the  executor  of  an  assignee  of  a bail  bond,  in 
K.  B.,  W2. 
ditto  in  C.  P.,  103, 

ditto  by  an  executor,  in  the  Exchequer  of  pleas,  110, 
ditto  against  an  executor,  in  the  Exchequer  of  pleas, 

ILL 

where  an  executor  promises  to  answer  damages  out  of 
own  estate,  there  must  be  a note  in  writing,  181. 
declaration  for  an  executor,  for  work  done,  goods  sold, 
money  lent,  money  paid, and  money  had  and  received, 
and  an  account  stated,  ou  promises  to  the  testator, 

304.  . .. 

by  an  executor  on  promises  made  to  him  in  that  capa- 
city, for  goods  sold,  work  and  labour,  materials 
found,  and  money  couuts,  309. 
by  a surviving  executor  for  money  paid  and  money  lent, 
312. 

no  action,  at  common  law,  lay  for  executors,  but  on  con- 
tract, debt,  &c.  nor  against  executors  on  simple  con- 
tracts of  the  testator,  314. 

the  statute  of  1 Ed.  3.  gave  to  the  executor  the  action, 
ib. 

the  authority  of  an  executor  is  derived  from  the  testa- 
ment, and  not  by  the  probate,  313, 
executor  represents  testator  as  to  all  his  contracts,  ib. 
if  executors  bring  actions  all  must  join,  ib. 
and  stands  in  bis  place  so  as  to  maintain  actions,  ib.- 
before  probate  may  bring  actions,  but  not  declare,  ib. 
the  probate  no  evidence  of  lands,  ib. 
but  good  evidence  of  the  personalty,  ib. 
copy  of  probate,  when  evidence,  311L  . - 

executors  of  executors  may  have  actions,  ib.  - 
two  executors,  one  refuses  to  prove  probate  to  the 
other,  he  who  refused  died,  and  made  an  executor, 
c or  he  who  first  proved  may  have  debt,  317. 

if  one  executor  refuse,  the  person  refusing  may  at  any 
time  come  in  by  the  common  law,  ib. 
wife  need  not  prove  without  husband's  consent,  ib. 
but  if  she  does,  she  may  make  a will  and  executor 
without  consent,  ib.  _ 

if  she  ouce  administer,  cannot  plead  she  was  not  exe- 
cutrix, though  husband  did  not  assent,  ib.  . kV_  . 
feme  covert  may  be  appointed  executrix,  ib. 
u u 8 
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EXECUTORS  continued : "'>  " - 

in  which  case  husband  must  join  with  the  wife,  SIS. 
if  she  waste  Roods,  and  take  another  to  husband,  a de- 
vastavit iu  both,  318. 
he  cannot  be  sued  without  wife,  ib. 
if  feme  executrix  or  administratrix  takes  husband,  and 
they  commit  a devastavit, and  wife  dies  before  judg- 
ment against  them,  husband  shall  not  be  charged,  ib. 
declaration  for  an  executor  against  an  executrix,  who 
intermarried  after  probate,  for  money  paid,  ib. 
if  executrix  or  administratrix  intermarry  after  probate, 
or  administration  granted,  the  suit  must  be  against 
husband  and  wife,  ib. 

if  a man  marries  administratrix  to  a former  husband, 
who  in  her  widowhood  wasted  the  assets,  the  hus- 
band liable  to  a devastavit,  ib. 
declaration  against  an  executor  for  work  done  generally, 
ib. 

an  action  lies  against  executor  or  administrator  on 
every  contract,  &c.  made  by  testator,  ib. 
but  debt  does  not  lie  where  testator  might  have  waged 
his  law,  320. 

in  an  action  against  an  executor,  he  must  be  so  named, 
ib. 

but  plaintiff  need  not  alledge  assets,  ib. 
if  executor  suffers  judgment  by  default,  he  admits  as- 
sets, ib. 

when  assumpsit  was  held  to  be  against  an  executor,  ib. 
executors  of  executors  are  liable  to  an  action,  ib. 
and  liable  to  make  good  the  quantum  of  hia  executor's 
devastavit,  if  he  has  assets,  321. 
executors  are  not  liable  to  costs,  325. 
a declaration  against  an  executor,  stipulating  to  par 
the  debt  of  the  testator,  must  always  be  special, 
136. 

EXECUTOR  DE  SON  TORT: 

beginning  of  a declaration  by, 67.il 

EXECUTORY  CONTRACT:  * 

not  within  the  stab  of  frauds,  138. 

EXECUTORY  PROMISE : 

an  executory  contract  for  goods,  is  not  within  the  sCat. 
of  frauds,  138. 

assumpsit  lies  upon  every  executory  promise,  141.  1 
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EXPRESS  CONTRACTS : 

what  are  express  contracts,  ISO. 
take  away  the  contract  implied,  ib. 


F. 

FACTOR: 

a factor  who  sells,  is  a good  witness  to  prove  the  con- 
tract and  sale,  163. 

declaration  for  work  done  as  a factor.  27?). 
what  factors  are,  S80. 

commission  clear  of  all  expences,  except  postage,  ib. 
to  pursue  instructions  of  their  principals,  ib. 
of  an  unlimited  commission,  ib. 

if  he  sells  on  the  usual  credit,  though  person  becomes 
insolvent,  he  is  discharged,  ib. 
but  otherwise,  if  his  credit  was  bad.  881. 
to  be  punctual  in  advices,  &c.  or  liable,  ib. 
of  a bare  authority,  ib. 
to  sell  for  ready  money  generally,  ib. 
a factor  who  sells,  i9  a good  witness  to  prove  the  con- 
tract as  between  principal  and  buyer,  ib. 
if  a factor  is  employed  generally  to  do  an  act,  he  is  au- 
thorised to  do  it  only  in  the  general  way  of  busi- 
ness, ib. 

he  has  power  to  sell  and  bind  principal,  888. 
if  he  sells  at  his  own  risk,  ib. 
when  he  has  a lien  on  the  goods,  ib. 
he  may  safely  advance  money  to  save  principal  from 
failing,  283. 

though  the  purchaser  has  a right  to  pay  factor,  yet  if 
there  be  a dispute  between  him  and  principal,  the 
buyer  cannot  prejudice  the  principal's  credit,  ib. 
when  a factor  has  a right  to  receive  the  money,  ib. 
the  factor  has  a lien  on  the  price  of  the  goods  in  the 
hands  of  the  buyer,  884. 

FARRIER: 

fora  farrier's  bill  for  shoeing  horses  and  curing  them  ®f 
disorders,  889. 

FEME  COVERT,  vide  Baron  and  feme. 

FICTITIOUS  PAYEE,  842.  - 

FLEET  REGISTER: 

is  no  evidence,  103. 
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FOREIGN  BILLS,  see  title  Bills  of  Exchange.  ::  ■ 1 
the  stamp  duties  upon  foreign  bills,  SSL 

FOREIGN  MONEY:  < 

, declaration,  what  to  state,  14G. 

FORMS  OF  THE  COURTS: 
in  K.  B.  and  C.  l‘„ 

beginning  of  a declaration  by  bill  in  case,  in  K.  B., 

Sih 

ditto  of  a declaration  in  case,  inC.  P.,  ib. 
ditto  in  trespass,  assault,  battery, or  imprisonment, 
by  bill,  in  K.  B.,  ib. 

ditto  of  a declaration  in  trespass,  in  C.  P.,  4£L 
ditto  against  a prisoner  in  the  actual  custody  of 
the  sheriff,  in  K.  B.,  ib. 

ditto  against  a prisoner  in  the  actual  custody  of  the 
sheriff  of  a county  palatine,  in  K.  B.,  41. 
ditto  against  two  persons,  one  in  the  custody  of 
the  sheriff  and  the  other  of  the  marshal;  in  K.  B., 
ib.  , , 

ditto  to  detain  a prisoner  in  the  custody  of  the 
marshal  in  vacation,  in  K.  B.,  42. 
ditto  to  charge  a prisoner  in  custody  in  vacation, 
where  the  cause  of  action  accrues  after  the  pre- 
ceding term,  in  C.  P.,  ib. 

ditto  ot  a declaration  when  one  of  the  plaintiffs 
dies  after  issuing  the  writ,  in  K.  B.,  43. 
ditto  if  one  of  the  defendants  dies,  in  K.  B.,  ib. 
ditto  when  one  of  theplaintifls  dies  after  the  is- 
suing of  the  writ,  in  C.  P.,  ib. 
ditto  when  one  of  the  defendants  dies,  in  C.  P.,  44. 
ditto  where  one  of  the  defendants  is  outlawed,  in 
K.  B.,  ib. 

ditto  where  one  of  the  defendants  is  outlawed,  in 
C.  P. , ib. 

ditto  against  a defendant  sued  by  a wrong  name, 
in  K.  B.,  43. 

ditto  against  a defendant  sued  by  a wrong  name,  in 
C.  P.,  ib. 

ditto  when  defendant  is  in  custody  of  an  officer  of 
a particular  franchise,  in  K.  B.,  ib. 
ditto  when  defendant  is  in  custody  of  an  officer  of 
a particular  franchise,  in  C.  P.,  46. 
ditto  in  debt,  in  K.  B.,  ib. 
ditto  in  debt,  in  C.  P..  47. 
ditto  in  detinue,  in  K.  B.,  ib. 
ditto  in  detinue,  in  C.  P.,  4S. 
ditto  in  debt  and  detinue,  in  K.  B.,  ib. 
ditto  in  debt  and  detinue,  in  C.  P.,  ib. 
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FORMS  OF  THE  COURTS  continued: 

beginning  of  a declaration  in  debt  qui  tarn,  in 
K.  B.,  AQ. 
ditto  in  C.  P.,  ib. 

ditto  of  a declaration  in  account,  in  K.  B.,  50, 
ditto  in  C.  P.,  ib. 

ditto  of  a declaration  hi  account  in  K.  B.,  ib. 
ditto  in  C.  P.,  51, 
by  original, 

ditto  of  a praecipe  for  an  original,  in  case,  in  K.  B., 
ib. 

ditto  of  a declaration  thereon  after  appearance,  in 


K.  B.,  ib.  , t 

ditto  when  one  of  defendants  has  been  outlawed, 

52, 

ditto  of  a praecipe  for  an  original  in  debt,  in  K.  B., 
ib. 

capias  thereon,  ib. 

beginning  of  a declaration  thereon,  ib. 
ditto  of  a praecipe  in  covenaut,  in  K.  B.,  53. 
capias  thereon,  ib. 

beginning  of  o doclftr&tion  thereon,  ib. 

ditto  of  a pr»cipe,  in  C.  P.,  ib.  - . 

beginning  of  a declaration  in  replevin,  in  K..  B.  or 
C.  P.,31, 

by  and  against  particular  perrons,  peers,  Bsc. 

beginning  of  a declaration  at  the  suit  ol  the  queen, 
in  K.  B.,  ib.  . „ „ 

ditto  of  a praecipe  in  case  against  a peer,  in  K.  d., 
ib. 

ditto  against  a bishop,  in  K.  B.,  53.  . 

ditto  against  a inenilier  ot  parliament,  ib. 
ditto  against  a peer  or  member  ot  parliament,  in 

ditto  of  a bill  against  two  defendants,  one  a mem- 
ber of  parliament,  and  the  other  in  custody  ot 
the  marshal,  51L  , .. 

declaration  by  bill,  against  peers  or  members,  ib. 
beginning  of  a bill  against  a peer,  in  G.  r.,  52. 
ditto  of  a declaration  thereon  after  appearance,  ib. 

attornies,  Ac.  . - , . v n ,c 

beginning  of  a bill  agametan  attorney  m K.  B.,  5 h, 

ditto  against  an  attorney,  in  C.  P.  ib. 

ditto  against  an  attorney  when  the  cause  ot  action 
accrues,  and  the  bill  is  tiled  in  vacation  in  K.  U., 
ib. 

ditto  in  C.  P.,  50, 
declaration  in  K.  B.  or  C.  P.,  ib. 
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FORMS  OF  THE  COURTS  continued : 

beginning  of  a declaration  against  an  attorney  after 
appearance,  in  C.  P.,  5U, 

ditto  of  a declaration  for  an  attorney  against  a 
common  person,  in  K.  B.,  GO, 
ditto  of  a bill  for  an  attorney  against  an  attorney 
of  the  same  court  in  K.  B.,  GL 
ditto  in  C.  P.,  ib. 
ditto  of  a declaration  thereon,  ib. 
ditto  of  a bill  against  the  marshal  of  the  K.  B.,  ib. 
ditto  of  a bill  against  the  warden  of  the  fleet,  in 
C.  P.,  G2, 

ditto  by  a clerk  of  the  crotvn  office,  against  ano- 
ther clerk  of  the  same  office,  in  K.  B.,  ih. 
ditto  by  one  of  the  clerks  of  the  crown  office  against 
a common  person,  ib. 

beginning  of  a declaration  ats.  a clerk  of  the 
crown  office,  in  K.  B.,  ffiL 
ditto  against  one  of  the  clerks  of  the  chief  clerks 
of  K.  B.,  ib. 
infants, 

ditto  by  an  infant,  in  K.  B.,  ib. 
ditto  in  C.  P.,  6A. 
ditto  against  an  infant,  ib. 
baron  and  feme, 

beginning  of  a declaration  by  baron  and  feme  for  a 
cause  of  action  accruing  before  marriage,  in 
K.  B.,  GL 

ditto  by  baron  and  feme  for  a cause  of  action  ac- 
cruing before  marriage,  in  C.  P.,  fi5. 
executors,  4’C., 

ditto  by  an  executor  on  promises  to  testator,  in 
K.  B.,  ib. 

ditto  in  the  C.  P.,  fifi. 

ditto  against  an  executor  on  promises  made  by  tes- 
tator, iu  K.  B.,  SL 
ditto  in  C.  P.,  ib. 

ditto  by  a surviving  executor,  in  K.  B.,  S8, 
ditto  in  C.  P.,  G9, 

ditto  against  a surviving  executor,  in  K.  B.,  ib. 
ditto  in  C.  P.,20, 

ditto  by  an  executor  of  an  executor,  in  K.  B.,  ib. 
ditto  in  C.  P.,  IL 

ditto  against  an  executor  of  an  executor,  in  K.  B., 
ib. 

ditto  in  C.  P.,  12, 

ditto  by  an  executor  against  an  executor,  in  K.  B., 

ib. 

ditto  in  C.  P.,73. 
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FORMS  OF  THE  COURTS  continued: 

beginning  of  a declaration  by  an  executor,  on  pro- 
mises made  to  him  in  that  capacity,  ib. 
ditto  in  C.  P.,  74. 

ditto  by  baron  and  feme  executrix  before  marriage, 
in  K.  B.,  ib. 
ditto  in  C.  P.,  15. 

ditto  against  baron  and  feme  executrix  before  mar- 
riage, in  K.  B.,  ib. 
ditto  in  C.  P.,  J6. 

ditto  by  baron  and  feme  executrix  after  marriage, 
in  K.  B.,  ib. 
ditto  in  C.  P.  H, 

ditto  against  baron  and  feme  executrix  after  mar- 
riage, in  K.  B.,  ib. 
ditto  in  C.  P.,  IS. 

beginning  of  a declaration  by  an  administrator  of 
promises  to  the  intestate  in  K.  B.,  IS, 
ditto  in  C.  P.,  JQ. 

ditto  against  an  administrator  in  K.  B.,  80. 
ditto  against  an  administrator  in  C.  P.,  ib. 
ditto  by  a surviving  administrator  in  K.  B.,  8L 
ditto  in  C.  P.,  82. 

ditto  against  a surviving  administrator  in  K.  B.,  ib. 
ditto  in  C.  P.,  84. 

ditto  by  an  administrator  against  an  administrator, 
in  K.  B.,  ib. 


ditto  in  C.  P.,  84. 

ditto  by  baron  and  feme  administratrix  before  mar- 
riage, in  K.  B.,  85. 
ditto  in  C.  P..  S£L 

ditto  against  baron  and  feme  administratrix  before 
marriage,  in  K.  B.,  ib.  * 

ditto  in  C.  P.,  81, 

ditto  by  baron  and  feme  administratrix  after  mar- 
riage, in  K.  B.,  ib. 
ditto  in  C.  P.,  88. 

ditto  against  baron  and  feme  administratrix  after 
marriage,  in  K.  B.,ib. 
ditto  in  C.  P.,  80. 

ditto  by  an  administrator,  during  the  minority  of 
the  executor,  or  where  the  infant  is  not  execu- 
tor, in  K.  B.,  80. 
ditto  in  C.  P.,  90. 

ditto  against  an  administrator,  during  the  minority 
of  the  executor,  in  K.  B.,  9L 
ditto  in  G'.  P.,  ib.  ’ 
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FORMS  OF  THE  COURTS  continued: 

4*  bonis  non, 

ditto  by  an  administrator,  de  bonis  non,  with  lh« 
will  annexed  in  K.  B.,  02, 
ditto  in  C.  P.,  02, 

dilLo  against  an  administrator,  de  bonis  non,  with 
the  will  annexed  in  K.  B.,  lb. 
ditto  m C.  P.,04, 
tcith  the  i cill  annexed, 

ditto  by  an  administrator  with  the  will  anuexed, 
in  K.  B.,  ib. 
ditto  in  C.  P.,  .05. 
partners, 

ditto  by  a surviving  partner,  in  K.  B.,  96. 
ditto  in  C.  P.,  ib. 

ditto  against  a surviving  partner,  in  K..  B.,  07, 
ditto  in  C.  P.,  ib. 
assignees, 

ditto  by  the  assignees  of  a bankrupt,  in  K.  B..  98, 
ditto  in  C.  P.,  ib. 

ditto  by  surviving  assignees,  in  K.  B.,99. 
ditto  in  C.  P.,  ib. 

ditto  by  one  partner  and  the  assignee  of  another 
being  bankrupt,  in  K.  B.,  100. 
ditto  in  C.  P.,  101. 

ditto  by  the  assignees  of  a bail  bond,  in  K.  B.,ib. 
ditto  in  C.  P..  102. 

ditto  by  the  executor  of  an  assignee,  in  K.  B.,  ib. 
ditto  in  C.  P.,  103. 

ditto  by  the  assignee  of  a replevin  bond,  in  K.  B., 
ib. 

ditto  in  C.  P.,  104. 
corporations,  Itr. 

by  a corporation,  in  K,  B.,  ib. 
ditto  in  C.  P.,  10a. 

ditto  against  a corporation,  in  K.  B.orC.  P.f  ib. 
ditto  by  the  Stationers'  Company,  loft. 
ditto  in  C.  P.,  ib. 

ditto  against  the  Stationers’  Company,  in  K.  B.  or 
C.  P.,ib. 

ditto  by  tbe  Butchers’  Company,  in  K.  B..  107. 
ditto  in  C.  P.,  ib. 

ditto  against  the  Butcher's  Company,  in  K.  B.  or 
C.  P.,  ib. 

ditto  by  the  Plumbers’  Company,  in  K.  B.,  ib. 
ditto  in  C.  P-,  IDS. 

ditto  against  the  Plumbers’  Company,  in  K.B.  or 
C.  P.,  ib. 
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FORMS  OF  THE  COURTS  continued:  ' 

beginning  of  a declaration  by  the  Vintners’  Com- 
pany, in  K.  B.,  109. 
ditto  in  C.  P.,  jb. 

ditto  against  the  Vintners’ Company,  in  K.  B.  or 
C.  P-,  ib. 

ditto  against  an  hundred,  on  the  stat.  of  hue  and 
ery,  in  K.  B.or  C.  P.,  ib. 
in  the  exchequer, 

ditto  by  a quo  minus , in  the  exchequer,  110. 
ditto  by  an  executor,  ib. 
ditto  against  an  executor,  ULL 
ditto  by  amadministrator,  ib.  j 

ditto  .against  an  administrator,  112. 
ditto  against  a prisoner,  ib. 
petty  bag  office, 

ditto  by  a sixty  clerk  against  a common  person, 
sued  by  attachment  of  privilege,  113. 

•.  ditto  by  a six  clerk  against  a sixty  clerk,  ib. 

ditto  by  a common  person  against  a sixty  clerk,  ib. 
inferior  courts, 

ditto  in  the  court  of  pleas  at  Durham,  114.  * 

; . ditto  in  the  C.  P.  at  Lancaster,  ib. 

ditto  in  the  mayor’s  court  of  London,  ib. 
ditto  in  the  palace  court,  ib. 
ditto  in  the  king’s  court  of  bis  honour  of  Peverel, 
ib. 

ditto  in  Lansashire  wapentake  court  of  Bowland, 

lli 

ditto  in  the  borough  or  town  and  borough  court  of 
Southwark,  ib. 

ditto  in  the  court  of  record  at  Kingstou-upon-Hull, 

llfi.  » 

ditto  in  the  court  of  Kingston-upon-Thames,  ib. 
ditto  in  the  sessions  for  the  county  of  Chester,  ib. 
ditto  in  the  court  of  great  sessions  in  Wales,  ib. 
praecipe  for  writ  of  justices,  117. 
declaration  thereon,  ib. 

FRAUDS  AND  PERJURIES,  STATUTE  OF: 
the  statute  of  frauds  and  peijuries,  131, 
executors  and  administrators,  . . 

executor  or  administrator  not  answerable  for  a 
debt  of  testator,  unless  reduced  in  writing,  ib. 
to  answer  the  debts  of  another,  132* 

a broker  about  to  sell  goods  of  an  insolvent,  pro* 
mises  the  landlord  to  pay  him  his  rent,  if  he  will 
not  distrain,  held  good  without  writing,  133. 
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FRAUDS  AND  PERJURIES,  STAT.  OF .continued: 
Deed  not  state  in  declaration  that  such  a promise 
is  in  writing,  134. 

if  two  come  to  buy,  and  one  promise  the  seller,  if 
he  does  not  pay  l will,  this  is  void,  without 
writing,  140'. 

but  if  he  say,  let  him  have  the  goods,  and  I will 
be  your  paymaster,  this  will  biud  without  writ* 
ing,  ib. 

rule  is,  if  defendant  comes  only  in  aid  of  the  other 
who  obtains  the  goods,  and  there  be  a remedy 
against  both,  that  is  a collateral  undertaking, 
and  void  without  a note  in  writing,  ib. 
a promise  by  a third  person  to  pay  damages,  in  case 
the  plaintiff  will  withdraw  hisrecord,  is  not  with- 
in statute,  ib. 

difference  between  an  original  and  collateral  pro- 
mise, 13ft. 

what  is  a promise  within  the  stat,  ib. 
where  the  third  person  is  the  principal  debtor, 
ib. 

many  of  the  doubts  on  statute  have  arisen  by  mak- 
iug  use  of  the  word  collateral,  not  a word  used 
in  the  act,  ib. 

the  proper  consideration  is,  whether  it  be  a pro- 
mise to  answer  the  debt  of  another,  ib. 
declaration  against  an  executor  de  bonis  propriis, 
or  any  person  stipulating  to  pay  the  debt  of  ano- 
ther, must  be  special,  ib. 
consideration  must  be  stated  in  the  contract,  ib. 
tn  consideration  of  marriage, 

mutual  promise  to  marry  not  within  the  sta- 
tute, ib.  * 

statute  only  relates  to  contracts,  as  to  pay  money 
in  consideration  of  marriage,  &c.  ib.  •' 

on  agreements  for  sale  of  lands,  § c. 

a contract  for  the  sale  of  timber,  growing  on  land, 
not  within  statute,  ib. 
sale  by  auction  of  a copyhold,  137. 
on  agreements  to  be  performed  witlnn  a year, 

if  the  agreement  is  to  be  performed  upon  a‘  con- 
tingent, and  does  not  appear  to  be  performed  af- 
ter the  year,  a note  in  writing  not  necessary,  ib. 
but  when  it  appears  to  be  performed  after  the  year, 
then  a note  necessary,  ib.  • * 

agreement  to  leave  money  by  will,  need  not  be  in 
writing,  ib. 
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FRAUDS  AND  PERJURIES,  STAT.  OF,  continued: 
so  to  pay  money  oil  defendant’s  marriage,  137. 
soon  return  of  ship,  ib. 
to  what  the  clause  extends,  138. 
as  to  the  sale  of  goods,  Jr c.  for  I P/. 

executory  contracts  not  within  the  statute,  ib. 
where  a sale  is  not  immediate,  it  is  not  within  the 
statute,  1 3<). 
as  to. sales  by  auction, 

the  statute  does  not  require  the  agent  to  be  autho- 
rised by  writing,  140. 

to  what  cases  the  above  cases  as  to  sale  of  lands 
do  not  apply,  140. 

FREIGHT: 

declaration  for  freight,  220. 

• freight,  what,  227. 

no  ship  ought  to  be  freighted  without  a charter-party, 
ib. 

if  so,  the  action  to  be  on  charter-party,  ib. 
without  a charter-party,  assumpsit  lies,  ib. 
the  rules  respecting  freighting,  ib. 

j , if  ship  be  hired,  master  cannot  take  other  goods  as 
freight  without  accounting,  ib. 
though  merchant  do  not  load  the  full  quantity  of  goods 
agreed  on,  yet  he  shall  pay  the  whole;  if  he  load 
more,  he  shall  pay  for  the  excess,  ib. 
if  time  be  appointed  by  charter-party,  and  ship  not 
ready  to  take  in,  or  merchant  to  put  on  board,  parties 
are  at  liberty,  with  remedy  by  action  for  the  detri- 
ment, ib. 

. if  part  be  put  on  board,  and  misfortune  prevent  the  mer- 
chant sending  the  whole  in  time,  the  master  may 
contract  with  another,  and  have  freight,  as  damage, 
for  the  time  they  were  on  board  longer  than  limited, 
228. 

if  vessel  not  ready,  the  merchant  may  ship  remainder 
on  board  another,  and  recover  damages,  ib. 
no  freight  due  till  the  whole  voyage  performed,  ib. 
no  freight  for  goods  shipwrecked,  plundered,  &c.  ib. 
freight  to  be  paid  for  goods  saved  from  shipwreck,  ib. 
if  four  parts  in  five  of  the  owners  make  up  their  ac- 
counts with  the  freighters,  and  receive,  the  fifth  may 
sue  singly  by  himself,  without  joining  the  rest,  ib. 
after  mortgage  of  ship,  the  mortgagee  cannot  maintain 
assumpsit  for  freight,  for  till  he  takes  possession, 
mortgagor  is  owner,  ib. 
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FREIGHT  continued: 

the  captain  has  a right  to  retain  goods  shipped,  till  paid 
Ins  freight;  if  he  parts  with  the  possession,  he  must 
resort  to  his  contract,  298. 

if  goods  be  consigned,  consignee  liable  to  freight,  not 
the  person  to  whom  he  sells  them,  ib. 

FULLING  MILL: 

for  the  hire  of  a fulling  mill,  and  for  clay  found  by  the 
plaintiff,  276. 


: y ; v.  i 

G. 


GAMING : 

if  a sum  of  money  be  lent  to  play  with  on  parol,  plain- 
tiff may  recover,  145. 

but  if  a bill  or  note  be  given  for  money  won  at  play,  it 
is  void,  ib.  S.S3. 

if  money  be  lent  at  same  time,  it  may  be  recovered,  146. 

GAZETTE:  . , ' , 

when  notice  of  dissolution  of  partnership in  the  Ga- 
zette is  not  sufficient,  404. 

’ 1 when  it  is,  ib. 

GENERAL  ISSUE,  23. 

seldom  pleaded,  except  when  the  charge  was  wholly 

• denied,  24. 

GOODS,  HIRE  OF:  ‘ V ^ 

declaration  for  the  hire  of  goods  employed  in  a funeral, 
176. 

declaration  for  the  use  and  hire  of  goods,  255. 

GOODS  SOLD  AND  DELIVERED: 
how  to  declare,  1S7. 

assumpsit  will  not  lie  for  goods  sold,  &c.  where  the 
party  has  given  a note  or  bill  till  the  time  is,  expired,  • 
160.  . _ ; ^ 
if  the  goods  have  not  been  actually  delivered,  how  to 
declare,  161. 

£ declarations, " 4 •'  " ■* 

declaration  for' goods  sold  and  delivered,  158. 
declaration  against  husband  for  goods  sold  to  the 
•-  wife,  188.  ' /•  ■' 

declaration  for  goods  sold  anffStolivereifats.  the 
assignee  of  a bankrupt,  218. 
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GOODS  SOLD  AND  DELIVERED  continued  : 

declaration  for  goods  sold  and  delivered  ats.  of  an  exe- 
cutor, on  promises  to  the  testator,  3nt>. 
declaration  for  goods  sold  and  delivered  ats.  an  execu- 
tor, on  promises  made  to  him  in  that  capacity,  309. 
for  goods  sold  and  delivered  ats.  an  administrator, 321. 
for  goods  sold  and  delivered  against  an  administrator, 
323, 

declaration  for  goods  sold  and  delivered  in  debt,  390. 
evidence,  161. 

GRACE,  DAYS  OF: 

three  days  grace  are  allowed  alike  to  bills  and  notes, 

348. 9. 

GRASS: 

fora  Standing  crop  of  grass,  893. 


IL 

HAD  AND  RECEIVED,  see  title  Assumpsit. 
count  for  money  had  and  received,  143. 
count  for  money  had  and  received  ats.  an  executor,  on 
promises  to  the  testator,  308. 
count  for  money  had  and  received  ats.  an  executor  on 
y.  promises  to  him  in  that  capacity,  312, 

count  for  money  had  and  received  in  debt,  389. 

HIRE  OF  GOODS: 

declaration  for  the  hire  of  goods  employed  in  a fu- 
neral, 176. 

declaration  for  the  use  and  hire  of  goods,  233. 

HORSES: 

declaration  for  work  and  labour  with,  I66L 
for  the  sale  of  horses,  269. 

HORSE-HIRE: 

declaration  for  the  hire  of  horses,  234, 
for  the  hire  of  a stone-horse  covering  a mare,  258. 
if  a person  hire  or  borrow  a horse,  a qualified  property 
is  transferred  to  the  hirer  or  borrower,  236. 
to  use  it  with  moderation,  ib. 

the  property  determines  at  the  expiration  of  the  time 
agreed  for,  ib. 
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HORSE-HIRE  continued: 

and  the  owner  becomes  entitled  to  the  hire,  957. 
if  the  owner  lend  a horse,  and  for  want  of  safe  keep- 
ing he  die,  an  action  lies,  ib. 
if  boirower  uses  the  horse  according  to  the  loan,  the 
contract  bears  him  out  from  all  accidents,  ib. 
but  if  by  negligence  any  thing  happens  to  him,  he  is 
liable  to  repair  the  owner  in  damages,  ib. 
if  a man  lend  a horse,  and  he  dies  of  disease,  the  bor- 
rower is  excused,  ib. 

HORSE-MEAT: 

declaration  for  horse-meat,  stabling,  and  attendance, 
Sol. 

HOUSE: 

declaration  for  the  use  and  occupation  of  a house  and 
land,  939. 

declaration  for  the  use  and  occupation  of  a house  by  a 
third  person,  230. 

HUE  AND  CRY: 

must  sue  the  hundred  by  original,  109 — 12. 
original  to  be  tested  forty  days  after  the  robbery,  1_1Q  o, 
if  several  be  robbed,  when  to  be  joined,  ib.  n. 
when  not,  ib.  n. 

beginning  of  a declaration  against  the  hundred  in  K.  B. 
or  C.  P.,  IDS. 

inhabitants  must  be  named  generally,  ib.  n, 
the  declaration  need  not  recite  original  at  large,  ib.  n. 
nor  more  of  the  statute  than  is  pertinent,  ib.  u, 
as  to  service  of  original,  ib.  n. 

HUNDREDORS: 

proceedings  to  be  by  original,  109  n. 
beginning  of  declaration  against  the  hundred,  on  the 
statute  of  hue  and  cry,  in  K.  B.  or  C.  P.,  ih. 
how  hundred  to  be  named,  ib.  n, 
copy  of  original  to  be  served  on  the  high  constable, 
109'  n. 

how  venire  to  be  awarded,  ib. 

wheu  the  parties  robbed  may  join,  119  a. 

when  not,  ib. 

HUSBAND  AND  WIFE,  vide  Barov  and  Feme. 
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INDEBITATUS  ASSUMPSIT,  see  title  Assumpsit. 

Jor  money, 

for  money  lent,  142- 
. for  money  paid,  ib. 

for  money  had  and  received,  14,3. 
for  interest,  ib. 
on  an  account  stated,  1 44. 
for  goods, 

for  goods  sol<l,  1 

for  goods  sold  by  wife  before  marriage, 
lor  goods  sold  to  wife  before  marriage,  187. 
for  goods  sold  ats.  the  assignees  of  a bankrupt,  218. 
for  work  and  labour, 

lor  work  and  labour  generally,  164. 
for  work  and  labour,  and  materials  found,  ib. 
for  work  and  labour,  with  plaintiffs  horses,  carts 
and  carriages,  166. 

for  work  and  labour  as  a schoolmaster,  160. 
for  work  and  labour  as  a schoolmistress,  171. 
for  work  and  labour  by  plaintiff  as  au  undertaker 
174. 

for  work  and  labour  as  a surgeon,  177. 
for  work  and  labour  as  a man-midwife,  17S. 
for  work  and  labour  as  an  apothecary,  iso. 
for  work  and  labour  of  plaintiffs  wife  as  a midwife. 
189. 

for  work  and  labour  by  plaintiff  and  bis  servants, 

18.4- 

for  work  done  for  defendant’s  wife  before  mar- 
riage, l&L 

for  work  and  labour  as  a surveyor,  206. 

- for  work  and  labour  done  in  aud  about  the  going 
of  jouraies,  207. 

for  work  and  labour  as  a surveyor  and  measurer, 
208. 

for  work  and  labour  for  the  cure  of  a wound  by  a 
person  not  a surgeon  or  apothecary,  209. 

' for  work  done  as  a shipwright,  216. 

for  work  and  labour  ats.  the  assignees  of  a bank- 
rupt,  218. 

for  work  done  as  a barge-master,  236. 

necessaries, 

for  necessaries  found  and  provided,  168. 

for  nscessarirs  found  for  wife  before  marriage,  187. 

i i 
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INDEBITATUS  ASSUMPSIT  continued: 
for  teases, 

for  the  wages  of  an  interpreter  of  foreign  lan- 
guages, U3. 

for  servant’s  wages,  204. 
for  wages  as  a mate  of  a ship,  21 L. 
for  a common  sailor’s  wages,  212. 
for  freight,  demurrage,  wharfage,  carriage  of  goods, t^c. 
for  freight,  226. 

for  demurrage  of  a lighter,222. 
for  the  wharfage  of  goods  wharfed  and  landed  out 
of  vessels  on  plaintiff  s wharf,  230. 
for  the  wharfage  of  goods  wharfed  and  put  on  board 
defendant's  vessel,  231. 
for  the  mooring  of  vessels,  234.  ' . 

for  the  carriage  of  goods  by  a common  carrier,  237. 
for  use  and  occupation, 

for  the  use  and  occupation  of  a house  and  land.  230. 
for  the  use  and  occupation  of  unfurnished  rooms, 

240. 

for  use  and  occupation  of  ready-furnished  rooms, 

242. 

for  the  use  and  occupation  of  land,  243. 
for  the  use  and  occupation  of  a warehouse  for  the 
stowage  of  goods,  249. 

for  the  use  and  occupation  of  a house  by  a third 
person,  250. 

for  the  use  and  occupation  of  a scat  in  a pew  in  the 
church,  259. 

for  the  care  and  hire  of  cattle,  SjC. 

for  horse-meat,  stabling,  and  attendance,  251. 
for  the  agistment  of  cattle,  232. 
for  the  hire  of  horses,  254. 
for  the  use  and  hire  of  goods,  255. 
for  the  hire  of  a stone-horse  covering  mare,  258. 
for  attornies,  S^c. 
for  fees,  2tTl . 

for  a proctor’s  bill,  265.  # 

for  prosecuting  an  appeal  to  the  court  of  delegates, 

267. 

for  services,  sales,  lettings  to  hire.  Sec. 

for  teaching  defendant’s  wife  music,  2S8, 
for  the  sale  of  horses,  269. 
for  the  use  and  hire  of  a whiskey,  270. 
for  premiums  of  insurance,  273. 
for  the  use  and  hire  of  an  iron  kintlage,  274. 
for  the  use  of  a billiard-table,  275. 
for  the  hire  of  a fulling-mill,  and  for  clay  found  by 
the  plaintiff',  276. 
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INDEBITATUS  ASSUMPSIT  continued: 

for  services , sales,  lettings  to  hire,  Sjc.  continued, 
for  the  hire  of  a pimt,  278. 
for  work  done  as  a factor,  £79. 
for  a curate  against  his  rector,  284. 
for  the  standing  of  a coach,  285. 
for  salvage  of  an  anchor  and  cable,  28(7. 
for  the  hire  of  a ship,  288. 
fora  farrier’s  bill  for  shoeing  horses,  3S9. 
fora  farrier’s  bill  for  curing  horses,  390. 
for  carrying  a passenger  on  board  a ship,  391. 
for  tonnage  of  goods,  392. 
for  the  sale  of  a standing  crop  of  grass,  393. 
for  a six  clerk  against  one  of  the  (ill  clerks  for  co- 
pies of  pleadings,  &c.  394. 
for  surviving  partners, 

for  a surviving  partner  for  goods  sold,  &e.  297. 
against  a surviving  partner  for  work  done,  299. 
for  and  against  executors,  S;c, 

for  work  done  and  materials  found  ats.  an  execu- 
tor, on  promises  to  testator,  324. 
for  work  and  labour  generally  ats.  an  executor,  on 
promises  to  testator,  30o. 

for  goods  sold  and  delivered  ats.  an  executor  on 
promises  to  testator,  ib. 

for  goods  sold  ats-  executor,  on  promises  made  to 
him  in  that  capacity,  309- 
for  work  and  labour  and  materials  ats.  executor,  on 
promises  made  to  him  in  that  capacity,  312. 
for  a quarter’s  rent  ats.  an  executor,  S13. 
for  work  and  labour  generally  against  an  executor, 
319. 

for  goods  sold  and  delivered  ats.  an  administrator, 
on  promises  to  the  testator,  321. 
for  goods  sold  and  delivered  against  an  administra- 
tor, 323.  , 

INDEBITATUS  IN  DEBT : 

form  of  the  indebitatus  count,  387- 

for  money  lent,  383. 

for  money  paid,  ib. 

for  money  had  and  received,  339, 

for  interest,  ib. 

for  goods  sold  and  delivered,  390. 
for  work  and  labour  generally,  and  for  work  and  labour 
and  materials  found,  391. 
for  use  and  occupation  of  house  and  land,  392. 

I i 2 
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INDORSEE: 

wlio  is  so  called,  3 10. 

declaration  by  indorsee  r.  maker  of  a note,  359. 
ditto  by  surviving  partner  indorsee  against  the  drawer, 
357. 

ditto  by  first  indorsee  r.  acceptor,  307. 

INDORSER: 

who  is  so  called,  340. 

indorser  r.  the  indorsee  of  a note,  where  the  maker  has 
refused  payment,  354. 

INDORSEMENT  OF  BILLS,  &c. 

on  bills  or  notes  given  for  less  than  5/,  how  to  be  made, 

332.  340. 

when  transferable  by  indorsement,  330. 
the  name  of  the  indorser  must  appear  upon  the  in* 
dorsement,  3 10. 

when  the  indorsement  must  be  witnessed,  ib. 
no  particular  words  are  essential  to  an  indorsement,  ib. 
difference  between  a full  indorsement  and  one  in  blank, 
ib. 

the  operation  of  a full  or  blank  indorsement,  ib. 
a restrictive  indorsement,  ib. 

the  operation  of  a restrictive  indorsement,  340 — 341. 
an  indorsement  cannot  he  made  for  less  than  the  full 
sum  mentioned  in  the  bill  or  note,  ib. 
it  can  only  be  made  by  the  person  who  has  the  posses- 
, sion  of  it,  ib. 

hough  the  holder  cannot  indorse  it  for  part,  yet  he 
may  bring  an  action  for  part,  ib. 

• an  indorsement  may  be  made  before  the  bill,  &c.  is 
drawn,  ib. 

if  a bill,  &c'.  be  payable  to  several  not  in  partnership, 
the  right  of  transfer  is  in  all,  ib. 
if  in  partnership,  either  may  indorse  the  partnership 
name,  342.  , 

if  a bill,  &c.  is  payable  to  a feme  sole,  and  she  marries, 
it  devolves  upon  her  husband  to  dispose  of  it,  ib. 
if  the  person  dies,  the  right  of  transfer  devolves  upon 
his  representatives,  ib. 
if  a bankrupt,  on  his  assignees,  ib. 
a transfer  may  be  made  at  any  time,  ib. 
the  indorsement  implies  an  undertaking  from  the  in- 
dorser to  the  indorsee,  ib. 
if  the  words  “ or  order”  are  omitted,  343. 
a blank  indorsement  is  an  indorsement  to  any  one  who 
shall  happen  to  be  the  bearer,  ib. 
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INDORSEMENT  OF  BILLS,  Sec.  continued: 
counts, 

form  of  an  indorsement  of  a promissory  note,  3.54- 
ditto  o!  an  indoisement  ats.  a surviving  partner 
indorsee.  357. 

ditto  of  an  indorsement  of  a bill  of  exchange.  367, 
ditto  of  a draft  or  check,  3S5. 

INFANT: 

how  to  sue, '3, 

beginning  of  a declaration  by  an  infant  in  K.  B.,  63. 
the  like  in  C.  P.,  64. 

in  action  against  an  infant  how  to  declare,  ib.  rn* 
msiinul  couiputassei  will  not.  lie  against  an  infant,  155. 
not  liable  to  schoolmaster,  179. 
unless  he  put  himself  there,  j 73. 
may  bind  himself  for  necessaries,  173. 
cannot  make  himself  responsible  for  the  payment  of  a 
bill  or  note,  s.s.s  r J 

but  if  an  infant  draw  a bill,  and  it  is  indorsed,  the  in- 
dorsee will  be  liable  to  the  indorser,  ib. 

may  prosecute  by  guardian  for  the  payment  of  a bill 
o34. 


IXSIMUL  COMPUTASSET,  vide  title  Account  stated. 

INSTALMENT: 

an  action  may  be  maintained  for  an  instalment  due  on 
a note, 

when  debt  will  not  lie,  ib. 

declaration  by  payee  v.  drawer,  on  a note  payable  by  in- 
stalments, 360,  1 1 

declaration  on  a bond  for  payment  of  money  by  instal- 
ments, for  two  instalments,  402. 

INSURANCE,  PREMIUMS  OF: 

declaration  for  premiums,  273.  * 

notes,  274. 

assumpsit  lies  for  2 QL  pro  pre  mia,  on  a policy  of  insu- 
rance, generally,  ib, 

INTEREST: 

count  for,  in  assumpsit,  143. 
count  for  interest  in  debt,  3S9. 

INTERPRETER. 

declaration  for  the  salary  or  wages  of  an  interpreter  0 
foreign  la  tguages,  173. 
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ISSUE: 


IF* 

wnen  it  shall  be  said  the  parties  are  at  issue,  and  hovr 

to  conclude,  32. 


issue  in  fact,  ib. 
issue  in  law,  33.  . 

issue  iu  fact,  how  to  be  tried 


J. 


JOINDER  IN  ACTION : 

in  actions  on  contract,  may  join  in 
causes  of  jiction  in  assumpsit,  or 


same  writ  different 
in  covenaut,  debt. 


&c  1 

the  true  test,  to  try  whether  two  counts  can  be  joined  in 
the  same  declaration,  2. 
several  trespass  may  be  joined,  ib. 


JOINDER  OF  PERSONS: 

what  persons  niay  be  joined,  5, 
the  consequences  of  mistating 
contract,  ib. 
upon  torts, 


the  proper  parties  to 


a 


JOINT  ACCEPTANCE: 
a bill  drawn  on  two  must 
ance,  348. 


regularly  have  a joint  accept- 


J01  ofT laTidsNorNg^ods,  must  jointly  sue,  and  be  jointly 

sued,  5. 

^^declaration  for  work  and  labour  in  and  about  going  of 
jourmes,  207*  , 

JUST1CIES:  • . . 

praecipe  for  writ  of  justicies,  ITL 
‘ declaration  thereon,  ib. 


JUSTIFICATION : 
of  a plea  of,  23, 


K. 


KINGSTON  -UPON-HULL : 

beginning  of  .a  declaration  in 
Kingstou-upou-Uull,  llfli 


the  court  of  record  at 
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KINGSTON-UPON-THAMES : 

beginning  of  a declaration  in  the  court  of  Kingston- 
upon-Thames,  1 lfi. 

KINTLAGE: 

for  the  use  and  hire  of  an  iron  kintlage,  974. 


L. 

LABOUR,  see  Work  and  Labour. 

LABOURER: 

an  agreement  for  the  hire  of  a labourer  need  not  be 
stamped,  1 00. 

LANCASTER: 

beginning  of  a declaration  in  the  C.  P.  at  Lancaster,  114. 
declaration  on  bail  bond  against  the  principal  or  bail, 
on  a latitat  sued  out  into  the  county  palatine  of  Lan- 
caster, 410. 

LAND: 

declaration  for  the  use  and  occupation  of  land,  243. 

LENT,  MONEY,  see  title  Assumpsit. 

count  for  money  lent  in  assumpsit,  142. 
count  for  money  lent  ats.  an  executor  on  promises  to 
testator,  307. 

for  money  lent  ats.  ap  executor,  on  promises  to  him  in 
that  capacity,  3lLL 

for  money  lent  at,s.  a surviving  executor,  212. 
for  money  lent  in  debt,  388. 

LETTERS: 

letters  between  merchants  for  the  sale  of  goods  are  good 
evidence  without  being  stamped,  103. 

LETTERS  TESTAMENTARY,  vide  Prqfert. 
an  executor  must  shew  them,  06 

LIEN : 

shipwrights, 

if  the  repairs  are  done  to  a ship  at  home,  there  is 
no  lieu  on  the  ship  itself.  217. 

factor, 

when  a factor  has  a lien,  282. 

• a factor  has  a lien  on  the  price  of  the  goods  in  the 
hands  of  the  Buyer,  284. 
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LIGHTER: 

tor  demurrage  of  a lighter,  229. 

LIMITATION,  STATUTE  OF: 
of  the  plea  ot,  25. 


M. 

MAN-MIDWIFE: 

declaration  lor  plaintiff,  as  man-midwife,  delivering 
plaintiff's  wife,  178. 

ditto  for  deiffering  another  person  at  the  request  of  de- 
fendant, 150. 

MANUFACTURER: 

an  agreement  for  the  hire  of  a manufacturer  need  not 
be  stamped,  I6d. 

MARIN  ERS,  vide  Seamen’s  Wages. 

may  sue  in  the  admiralty  court  for  wages,  214. 

MARRIAGE,  see  Baron  and  Feme,  Frauds  and  Perjuries. 

evidence  of, 

proof  of  marriage  may  be  either  by  a copy  of  the 
register,  or  testimony  of  one  present,  U)2. 
not  necessary  to  prove  marriage  according  to  rites 
of  church  of  England;  sufficient  if  party  is  of  any 
religious  sect,  to  prove  marriage  according  to 
the  rites  and  ceremonies  of  that  sect,  as  Jews, 
Quakers,  &c.  ib. 

what  is  to  be  taken  from  the  register  book,  ib. 
the  copy  need  not  be  stamped,  ib. 
proof  by  witnesses,  who  saw  the  marriage,  is  prima 
facie  sufficient,  and  the  other  party  is  to  shew 
wherein  it  is  irregular,  ib. 

what  is  proof  of  an  actual  marriage,  103.  ■ 

in  action  for  crim.  con.  the  fleet  register  was  re- 
fused as  a confirmation  of  the  testimony  of  a wit- 
ness, who  was  present  at  marriage  in  the  fleet,  193. 
register  of  May-Fair  Chapel  refused,  parson  be- 
ing transported,  and  clerk  dead,  ib. 
in  an  action  for  goods  furnished  wife,  evidence  of 
cohabitation,  &c.  sufficient  to  charge  reputed 
husband,  ib. 
the  marriage  act,  104. 

two  witnesses  to  be  present,  besides  minister,  and 
shall  be  entered  in  the  register,  and  attested  by 
two,  ib. 
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MARSHAL: 

beginning  of  the  bill  against  the  marshal  of  the  K.  B., 


MASTERS  OF  SHIPS: 

are  answerable  for  faults  of  mariners,  SI  .1 
are  liahle  to  the  seamen  for  wages,  ib. 
are  not  habit-  lor  work  done  to  the  ship  before  they  be- 
came masters,  217. 

MATE: 

declaration  for  wages  as  the  mate  of  a ship,  21 1. 

MAT-FAIR : 

the  register  of  May-Fair  Chapel  is  no  evidence,  10.3. 

MAYOR’S  COURT: 

beginning  of  a declaration  in  the  Mayor’s  Court  of  Lon- 
don, 1 14. 

MEASURER: 

declaration  for  work  done  as  a surveyor  and  measurer, 

203. 

MEMBERS  OF  PARLIAMENT: 

beginning  of  a pnecipe  against  a member,  55. 
beginning  of  a bill  against  a member  in  K.  B.,  ib. 
ditto  against  two  defendants,  one  a member  of  par- 
liament, and  the  other  in  custody  of  the  marshal, 
5G. 

declaration  by  bill  against  a member,  ib. 
beginning  of  a bill  against  a member  in  C.  P.,  51. 
declaration  thereon  after  appearance,  ib. 

MIDWIFE: 

declaration  for  work  and  labour  of  plaintiff’s  wife  as 
midw  ife,  182. 

MISCARRIAGE: 

where  a man  undertakes  to  answer  for  the  miscarriage 
of  another,  there  must  be  a note  in  writing,  132. 

MISNOMER,  12. 

beginning  of  a declaration  against  a defendant  sued  by 
a wrong  name  in  K.  B.,  45. 

ditto  in  0.  P.,  ib. 
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MISTATING  PARTIES : 

the  consequence  of,  upon  contracts,  5. 
upon  torts,  ib.  (i 

MONEY  COUNTS  IN  ASSUMPSIT: 
count  for  mouey  lent,  142. 
count  for  money  paid,  ib. 
count  for  money  had  and  received,  143. 
count  for  interest,  ib. 

count  for  money  paid  ats.  an  executor,  on  promises  to 
testator,  307. 

count  for  money  lent  ats.  an  executor,  on  promises  to 
testator,  ib. 

count  for  money  had  and  received  ats.  an  executor,  on 
promises  to  testator,  308. 

count  for  money  lent  ats.  an  executor,  on  promises  to 
him  in  that  capacity,  311. 

count  for  money  paid  ats.  an  executor,  on  promises  to 
him  in  that  capacity,  ib. 

count  for  money  had  and  received  ats.  an  executor,  on 
promises  to  him  in  that  capacity,  312. 
for  money  paid  ats.  a surviving  executor,  ib. 
for  money  lent  ats.  a surviving  executor,  ib. 

MONEY  COUNTS  IN  DEBT: 
money  lent,  388. 
money  paid,  ib. 
money  nad  and  received,  38P. 
interest,  ib. 

MOORAGE: 

mooring,  what,  236. 

declaration  for  mooring  of  ships,  234. 

MUSIC: 

for  teaching  defendant’s  wife  music,  268. 


N. 

NECESSARIES: 

declaration  for  necessaries  found  and  provided,  168. 
declaration  against  husband  for  meat,  &c.  found  for 
wife,  187. 
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NE  UNQUES  ACCOUPLE: 

is  a bad  plea  in  case  for  the  debt  of  the  wife,  195. 

NIL  HABUIT  IN  TENEMENTS: 

is  not  a good  plea  in  an  action  for  use  and  occupation, 
245. 

NOTICE: 

when  notice  of  dissolution  of  partnership  in  the  Gazette 
is  not  sufficient,  304. 

when  notice  in  the  Gazette  is  sufficient,  ib. 

NOTICE  OF  DISHONOUR: 

when  notice  of  dishonour  of  an  inland  bill  of  exchange 
should  be  given,  350 

as  to  the  notice  of  dishonour  of  a foreign  bill,  351. 
when  notice  of  dishonour  of  a check  should  be  given, 

3, S3. 

NOVEL  ASSIGNMENT: 
what,  30. 


o. 


ORDER: 

if  the  words  “ or  his  order,”  are  omitted,  343. 


ORIGINAL,  see  title  Prtecipe. 

as  to  reciting  the  original  writ  in  K.  B.,  11, 

OUTLAWRY: 

commencement  of  a declaration  where  one  of  defend- 
ants has  been  outlawed,  4 A. 
ditto  in  C.  P.  ib. 

OWNERS  OF  SHIPS: 

are  answerable  for  the  faults  of  mariners,  213. 
are  liable  to  the  seamen  for  wages,  215, 
may  be  sued  for  repairs  of  a ship,  217. 


P. 

PAID,  MONEY,  see  title  Assumpsit. 
money  paid,  count  for,  142. 

count  for  money  paid  ats.  an  executor,  on  promises  to  the 
testator,  307.  - ' 
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PAID',  MONEY,  continued: 

count  for  money  paid  ats.  executor,  on  promises  made 
to  him  in  that  capacity,  311. 
count  for  money  paid  ats.  a surviving  executor,  .319. 
count  for  money  paid  in  debt,  388. 

PALACE  COURT s 

beginning  of  a declaration  in  the  Palace  Court,  114. 

PARTNERS: 

beginning  of  a declaration  for  a surviving  partner,  in 
K.  B., 

di*to  in  C.  P.,  ib. 

ditto  against  a surviving  partner,  in  K.  B.,  QI. 
ditto  in  C.  P.,  ib. 

ditto  by  one  partner  and  the  assignee  of  another  being 
bankrupt,  in  K.  B.,  100. 
ditto  in  C.  P.,  tot. 

by  a surviving  partner  for  goods  sold  and  delivered, 
297. 

against  a surviving  partner  for  work  done.  299. 
who  are  partners,  3tX). 

no  occasion  to  provide  against  survivorship,  ib. 
the  surviving  partner  and  executor  of  the  deceased  part- 
ner cannot  join,  300. 

as  to  the  joinder  of  partners  iu  actions  against  them, 
ib. 

where  partners  sue,  all  must  join,  ib. 
if  one  bring  the  action  only,  he  may  be  nonsuit,  ib. 
but  in  case  of  a tort,  this  is  otherwise,  it  must  be 
pleaded  in  abatement,  ib. 
when  one  partner  may  sue,  ib. 

if  money  be  owing  to  two,  and  after  the  death  of  one 
it  is  paid  to  a third  person,  surviving  partner  may 
bring  action  in  his  own  right,  for  money  had  and  re- 
ceived, and  not  as  survivor,  ib. 
one  partner  may  maintain  an  action  against  another,  for 
money  had  and  received  to  the  separate  use  of  the 
former,  301.  , 

if  two  attornies  be  partners,  and  one  received  money  to 
be  laid  out,  the  other  is  answerable,  ib. 
if  they  do  not  appear  to  the  world  as  partners,  not  suf- 
ficient to  constitute  a general  partnership,  ib. 
if  parties  are  not  partners,  yet  if  one  so  represent  him- 
self, and  get  credit  for  goods  for  the  other,  both  lia- 
ble, ib. 
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PARTNERS  continued: 

suits*  quentlv  admitted  partners  ought  to  be  joined, 

Sol. 

if  a person  receive  a salary,  and  a proportion  of  the  pro- 
fits, it  is  necessary  to  join  him,  ib. 
although  a partner  has  withdrawn  his  name  from  the 
firm,  but  receives  a part  of  the  profits,  he  must  be 
joined,’  ib. 

the  ostensible  partner  is  the  proper  plaintiff,  309. 
if  the  clerk  is  introduced  into  the  firm,  though  he  doe* 
not  partake  of  the  profits,  he  must  be  joined,  ib. 
a debt  due  to  two  partners,  may  be  set  oil'  by  survivor, 
ib. 

an  executor  of  a deceased  partner  and  survivor  cannot 
sue,  nor  can  they  be  sued,  303. 
as  to  the  joinder  of  partners  in  actions  against  them, 
303, 

to  make  one  a partner,  there  must  be  an  agreement  to 
share  in  all  risks  of  profit  or  loss,  ib. 
in  contracts  to  make  a man  liable  as  partner,  there  must 
be  either  a contract  between  him  and  the  ostensible 
person,  to  share  jointly  in  profits  and  loss,  ib. 
to  constitute  a partnership  of  communion  of  profits  and 
loss,  is  essential,  ib. 

the  shares  must  be  joint,  though  not  necessary  they 
should  be  equal,  ib. 

every  partner  must  be  made  defendant,  ib. 
if  one  be  sued,  he  may  plead  in  abatement,  but  plain- 
titf  will  not  be  nonsuited,  ib. 
on  a joint  bond,  action  must  be  against  both,  ib. 
when  a partner  who  is  not  joined,  is  a competent  wit- 
ness, ib. 

when  notice  of  dissolution  in  the  Gazette  is  not  suffi- 
cient, ib. 

when  notice  in  the  Gazette  is  sufficient,  ib. 
a person  who  suffers  his  name  to  be  used  in  a firm,  but 
has  no  profits,  may  be  a witness  in  an  action  brought 
against  the  other  parties,  ib. 
bills,  Ac. 

if  one  accepts  a bill,  drawn  on  them,  for  himself 
and  partners,  such  acceptance  binds  all  the 
partners  if  it  concerns  the  trade,  334. 

but  otherwise  if  it  concern  the  acceptor  only  in  a 
separate  interest,  ib. 

if  a bill  be  drawn  upon  a firm,  and  one  of  the  part- 
ners accepts  it  in  his  own  name,  this  acceptance 
binds  the  partnership,  ib. 
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PARTNERS  continued: 

if  several  are  in  partnership,  and  one  draws  a pro- 
••  missory  note,  and  promises,  .ndividually,  to  pay 

the  money,  and  signs  it  with  his  own  name  only, 
but  adds,  hetore  his  signature,  “ for  A.,  B.,and 
C.,”  this  binds  all  the  partners,' 334. 
if  a hill,  &c.  be  payable  to  several  not  in  partner- 
ship, the  right  of  transfer  is  in  all,  341. 
if  in  partnership,  either  may  indorse  the  partner- 
ship name,  345. 
see  title  Acceptance. 

surviving  partner  indorsee  of  a note  c.  drawer,  357. 

PARTS  OF  FOREIGN  BILLS: 

where  a bill  consists  of  several  parts,  each  part  must  be 
delivered  to  the  person  in  whose  favour  it  is  made, 

320. 

PAYMENT,  see  Presentment  of  bills,  fyc.for: 

payments  made  by  and  to  bankrupts  more  than  two 
months  before  the  date  of  the  commission  are  pro- 
tected, 523. 

PASSENGER: 

for  carrying  a passenger  on  board  a ship,  291. 

PEER: 

beginning  of  a precipe  in  case,  against  a peer,  in  K.  B., 

54. 

’ ditto  by  bill  against  a peer,  in  K.  B.,  biu 
declaration  by  bill  against  a pper,  afi, 
declaration  against  a peer,  in  C.  P.,  bl± 

PENAL  ACTIONS: 

beginning  of  a declaration  in  debt,  qui  tarn,  in  K.  B.,  4fl. 
the  like  inC.  P.,  ib. 

PERSONAL  ACTION: 

what,  I* 

PERSONS: 

what  may  maintain  actions,  3. 

PETTY  BAG: 

beginning  of  a bill  by  a sixty  clerk  against  a common 
person,  sued  by  attachment  of  privilege,  113. 
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PETTY  B \G  continued  : 

beginning  of  a bill  by  a six  clerk  against  a sixty  clerk, 

l is. 

by  a common  person  against  a sixty  clerk,  ib. 

PEVEREL: 

beginning  of  a declaration  in  the  king’4  court  of  record 
of  his  honour  of  Peverel,  115. 

PEW: 

declaration  for  use  and  occupation  of  a seat  in  a pew, 

26Q, 

the  ordinary  has  the  disposition  of  all  pews,  except 
those  claimed  by  prescription,  260. 
the  right  to  sit,  arises  from  prescription,  or  from  a fa- 
culty, ib. 

an  uninterrupted  possession  for  6Q  years  gives  no  title, 
if  neither  a faculty  or  prescription,  ib. 
pews,  in  nature  of  heirlooms,  ib: 

the  evidence  necessary  in  the  action,  for  the  use  and 
occupation  of  a pew,  ib. 

if  there  be  a disturbance  in  a pew,  how  plaintiff  is  to 
make  out  his  title,  ib. 

PLACE,  see  Venue. 

where  bill,  &c.  made  payable  at  a particular  place,  it 
must  be  stated  in  the  declaration,  332. 

PLEA: 

of  the  de  fendant’s  plea,  see  title  Pleas  and  Pleading, 
qualities  of,  26, 

must  be  substantially  good,  ib. 

‘ special  are  generally  in  the  affirmative,  ib. 

PLEAS  AND  PLEADING: 
pleading,  what,  J. 
parts  of  pleading,  ib. 
of  the  declaration,  ib. 
the  title  of  the  court,  8, 
of  the  term,  ib. 
the  venue,  Q, 
local,  ib. 

on  penal  statutes,  ib. 
transitory,  10, 
statement  of  the  venue,  ib. 

when  the  venue,  in  the  declaration,  must  agree  with 
the  writ,  LL 
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PLEAS  AND  PLEADING <o<iVnurd : 

when  the  word  summoned  or  attached  are  to  be  used 
LL 

as  to  reciting  the  original  writ,  ib. 
in  K.  B.  by  hid,  ib. 
against  prisoners,  12. 
in  Hie  Exchequer,  ib. 
by  particular  persons,  ib. 
pusnonier,  ib. 

of  the  time  when- the  facts  stated  happened,  LL 
of  the  place  or  venue,  Li, 

when  statement  of  tith  or  right  is  unnecessary,  ib. 
certainty  in  statement  of  consideration,  &c.,  lii, 
condition  precedent,  ib. 
averment,  U- 

when  request  must  be  stated,  ib. 

when  notice  must  be  stated  to  have  been  given,  ib. 

of  the  breach,  lg. 

conclusion,  how  stated,  12, 

pledges,  ib. 

the  order  of  pleading,  20, 

to  the  jurisdiction,  ib. 

to  the  disability  of  the  plaintiff,  21. 

to  the  writ  or  count,  ib. 

general  issue,  23. 

tender,  ib. 

set  off,  24. 

in  real  actions,  ib. 

in  personal  actions,  25, 

in  actions  of  assault  and  battery,  ib. 

in  actions  of  trespass,  ib. 

in  actions  of  slander,  ib. 

statute  of  limitations,  ib.  < 

estoppel,  how  pleaded,  2fL 

qualities  of  a plea,  ib. 

must  not  amount  to  the  general  issue,  ib. 

of  the  plaintitl's  replication,  27. 

traverse,  2S. 

rejoinder,  30.  , 

surrejoinder,  ib. 
novel  assignment,  ib. 
rebutter,  31, 
protestation,  ib. 
demurrer,  33. 
repleader,  31- 
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PLEAS  IN  BAR: 

general  issue,  23* 
tender,  ib. 
sett-oil,  24* 
justification,  23* 
stat.  of  limitations,  ib. 
estoppel,  ib. 

PLEA,  SPECIAL, 24. 

usually  in  the  affirmative,  sometimes  in  the  negative  ,2£L 
always  advance  some  new  matter,  ib. 
bad  if  it  amounts  only  to  the  general  issue,  ib. 
when  to  plead  specially,  2L 

PLEDGES,  of  the,  12, 

PLUMBER: 

beginning  of  a declaration  by  the  Plumbers’  Company, 
in  K..  B.,  107. 
ditto  in  C.  P.,  IQS. 

ditto  against  the  Plumbers’  Company,  in  K.  B.  or  C.  P., 

ib. 

PRjECIPES  FOR  ORIGINALS: 

beginning  of  a praecipe  for  an  original  in  case  in  K.  B., 

31* 

declaration  thereon  after  appearance,  ib. 
beginning  of  a praecipe  for  an  original  in  debt,  32. 
capias  thereon,  ib. 
declaration  thereon,  ib. 

beginning  of  a praecipe  for  an  original  in  covenant,  32, 
capias  thereon,  ib. 
declaration  thereon,  ib. 
proceeding  by  original  inC.  P.,  ib. 

PREMIUMS  OF  INSURANCE: 

declarations  for  premiums  of  insurance,  273. 
notes  thereon,  274. 

PRESENTMENT  OF  BILLS  FOR  ACCEPTANCE: 
when  necessary  to  present  the  bill  for  acceptance,  344. 
if  the  drawee  cannot  be  found,  ib. 
if  the  drawee  be  dead,  the  holder  must  enquire  after 
his  representative,  and  present  the  bill  to  him,  ib. 
if  a man,  to  whom  the  bill  is  presented  for  acceptance, 
refuses  to  accept  it  unless  it  be  signed  by  another,  if  it 
is  signed  by  that  person  the  acceptor  is  liable,  343. 

1*  K 
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PliESENTMENT  OF  BILLS  AND  NOTES  FOR 
PAYMENT: 

when  a bill  of exchange  is  to  be  presented  for  payment, 
348. 

when  notes,  .‘340. 

when  payable  at  a particular  place,  3A3. 

PRESENTMENT  OF  CHECKS  ON  BANKERS  FOR 
PAYMENT: 

when  they  should  be  presented  for  payment,  383. 

PRISONERS: 

beginning  of  a declaration  against  a prisoner  in  the  ac- 
tual custody  of  the  sheritl,  in  K.  B.,  40. 
ditto  against  a prisoner  in  custody  of  the  sheriff  of  a 
county  palatine,  in  K.  B.,  4L. 
ditto  against  two  persons,  one  in  custody  of  the  sheriff 
and  the  other  in  custody  of  the  marshal,  in  K.  B.,  ib. 
ditto  to  detain  a prisoner  in  the  custody  of  the  marshal 
in  vacation,  in  K.  B.,  42. 

ditto  to  detain  a prisoner  in  custody  in  vacation,  where 
the  cause  of  action  accrues  after  the  preceding  term, 
in  C.  P.,  ib. 

ditto  against  a prisoner  in  the  Exchequer  of  pleas,  112. 

PRIVILEGE: 

when  an  attorney,  party  to  a bill,  may  plead  hia  privi- 
lege, and  when  not,  334. 

PROCTOR : 

declaration  for  a proctor’s  bill,  gfi.’i. 
ditto  for  prosecuting  an  appeal  in  the  court  of  del*- 
gates,  267. 

PROFERT: 

executor  and  executrix, 

of  letters  testamentary  by  executor,  fifl. 
ditto  by  surviving  executor,  68, 
ditto  by  an  executor  of  an  executor,  JO. 
ditto  by  baron  and  feme  executrix  before  mar- 
riage, 14. 

ditto  against  baron  and  feme  after  marriage,  77. 
administrator  and  administratrix, 

of  letters  of  administration  by  an  administrator 

m 

ditto  by  a surviving  administratpr,  SL 
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PROFERT  continued: 

ditto  by  baron  anti  feme  administratrix  before  mar- 
riage, cLi. 

ditto  by  baron  and  feme  administratrix  after  mnr- 
riT’e.  88. 

ditto  bv  an  administrator  during  the  minority  of 
tlie  executor,  or  where  the  infant  is  not  executor, 
90. 

ditto  by  an  administrator  de  bonis  non  with  the  will 
• ' annexed.  02. 

ditto  by  an  administrator  with  the  will  annexed, 
93. 

bonds, 

profert  of  bond,  in  K.  B.,  3.98. 
ditto  of  a bond  in  C.  P.,  399. 
ditto  of  a bond  in  the  Exchequer,  ib. 

PROMISE  IMPLIED: 

what  amounts  to  a promise  implied,  1*?S. 
on  implied  promise  may  declare  by  way  of  general 
indebitatus,  ib. 

PROMISE  IN  WRITING: 

when  a promise  need  be  in  writing  and  when  not,  iSI 
to  ULL 

PROMISSORY  NOTES: 
what,  33Q. 

need  not  state  to  be  for  value  received,  328,  330. 
at  common  law  no  actiop  could  be  maintained  on  notes 
of  hand,  329. 

i nor  were  they  assignable,  ib. 

the  3 & 4 Ann  enacts,  that  notes  in  writing  shall  be 
good,  and  such  notes  indorse  able,  ib. 
and  the  person  to  whom  payable,  may  maintain  an  ac- 
tion thereon,  330. 
as  may  likewise  the  indorsee,  ib. 
and  may  recover  damages  and  costs,  ib. 
but  if  nonsuited,  or  verdict  against  plaintiff,  defendant 
shall  recover  costs,  ib. 
how  to  be  drawn,  ib. 
three  days  of  grace  are  allowed,  ib. 
the  payee  has  a property  in  the  note,  and  may  indorse  it, 
ib. 

as  to  the  indorsement,  ib. 

notes  payable  to  bearer  are  negotiable,  S3 1. 

promissory  notes  must  be  stamped,  ib. 

k st  2 
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PROMISSORY  NOTES  continued: 
the  stamp  duties  thereon,  331. 

if  a note  he  Rtamped  with  a stamp  of  a superior  value, 
but  of  a different  denomination,  the  commissioner* 
may  restampit  with  a proper  stamp,  332. 
if  it  is  stamped  with  a proper  stamp,  though  of  a 
greater  denomination,  it  is  a pood  note,  ib. 
notes  for  a less  sum  than  5/.  how  to  be  drawn,  ib. 
indorsement  of  such  notes,  how  to  be  made,  ib. 
notes  payable  on  demand  may  be  drawn  for  less  than 
5t.,  333. 

notes  for  money  won  by  gaming,  ib. 
who  cannot  make  n note,  ib. 
how  notes  should  be  drawn,  3.34. 
if  several  are  in  partnership,  and  one  draws  a promis- 
sory note,  and  promises,  individually,  to  pay  the  mo- 
ney, and  signs  it  with  his  name  only,  but  adds,  be- 
fore his  signature,  for  A.,  B.,  and  C.,’’  this  binds  all 
the  partners,  334. 

must  be  for  the  payment  of  money  only,  337. 
what  notes  are  not  good,  ib. 
what  notes  are  good,  33S. 

a note  is  evidence  of  consideration,  but  not  conclusive, 

ib. 

how  notes  are  negotiable,  339. 
when  a note  is  payable  at  a particular- place,  353. 
a note  ought  to  be  set  out  in  declaration  as  it  really  is, 
361. 

transfer  of,  see  title  Indorsement, 
presentment  for  payment,  see  title  Presentment, 
forms  of  declarations  on  notes, 

payee  or  indorsee  against  maker,  351. 
proof.  352. 
indorsee  ®.  maker,  ib. 
proof,  ib. 

count  upon  a note  payable  at  a particular  place,  ib. 
evidence  thereon,  353. 

indorsee  against  the  indorser,  the  maker  having  re- 
fused payment,  354. 
evidence  thereon,  355. 

payee  c.  the  maker  of  a note  payable  on  demand, 

S5j£L 

evidence  thereon,  ib. 
surviving  partner  indorsee  v.  drawer,  357. 
by  husband  and  wife,  on  a note  made  payable  to  the 
wife  whilst  sole,  against  the  maker,  357. 
evidence  thereon,  338. 
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PROMISSORY  NOTES  continued: 

on  a note,  payee  v.  maker,  payable  by  instalments, 
for  the  first  instalment,  3A8. 
notes  thereon,  3.3Q. 

payee  against  the  drawer  of  a note  payable  by  in-  i 
staliuents,  where  the  whole  sum  is  due  on  de- 
fault of  the  payment  of  one  instalment,  360. 
notes  thereon,  361. 

. , on  a note,  payee  against  one  of  the  drawers,  made 
by  two,  pay  able  jointly  or  severally,  361. 
notes  thereon,  'ttis. 

by  an  administrator  of  payee  v.  maker,  ib. 
evidence  thereon,  363. 

by  the  indorsee  of  a note  against  the  maker,  where 
the  payee  died,  and  his  executor  indorsed  it  over 
to  the  plaintiff,  ib. 

if  the  payee  of  a note  dies,  it  devolves  to  his  per- 
sonal representative,  and  tie  may  indorse  it,  364. 
no  occasion  to  make  profert  of  letters  of  adininis- 
tration,  3 fin. 
evidence  thereon,  ib. 

by  the  assignees  of  a bankrupt  against  the  m^ker, 

ib. 

notes  thereon,  366. 
evideuce  thereon,  ib. 

payee  p.  the  maker  of  a promissory  note  in  debt, 

3.04. 

evidence  thereon,  303. 

PROTEST  OF  A BILL  OF  EXCHANGE: 

when  necessary  to  be  made,  3.si. 

PROTESTATION: 

what,  31  ■ 

the  use  of  making  it  in  pleading,  ib. 
when  necessary  to  be  made,  ib. 

PUIS  DARREIN  CONTINUANCE: 

of  the  plea  of,  3iL 

may  be  pleaded  after  cause  is  called  over,  CJL 

PUNT : 

declaration  for  the  use  and  hire  of  a punt,  CJS. 


• Digitized  by  Google 


INDEX. 


Q. 

QUANTUM  MERUIT  IN  ASSUMPSIT,  see  Assumpsit, 

counts  for  work  and  labour, 

for  w ork  a u labour  generally,  104. 
for  work  rind  labour,  and  matt  rials  found,  ib. 
for  work  and  labour,  with  plaintiffs  horses,  carts, 
and  carriages,  167. 

for  work  and  labour  as  a schoolmaster,  170. 
for  w ork  and  labour  as  a schoolmistress,  17S. 
for  work  and  labour  as  an  undertaker,  175. 
for  work  and  labour  as  a surgeon,  177. 
for  work  and  labour  as  a man-midwiie,  179- 
for  v ork  and  labour  as  no  apothecary,  181. 
forwoik  and  labour  oi  plaintiff's  wile,  as  a mid- 
wife, 182. 

for  w ork  and  labour  by  plaintiff  and  bis  servants, 

183. 

for  work  done  for  defendant's  wife  before  mar- 
riage, 184. 

for  a surveyor  in  drawing  of  plans  and  surveying 
of  houses,  &c.  206. 

for  work  and  labour  done  in  and  about  the  going 
of  journies,  207. 

forwoik  and  labour  as  surveyor  and  measurer,  208. 
for  work  and  labour  for  the  cure  of  a wound,  by 
a person  not  a surgeon  or  apothecary,  209. 
for  wo:  k done  as  a shipwright,  216. 
for  work  aud  labour  ais.  the  assignees  of  a bank- 
rupt, 219. 

for  work  done  as  a barge-master,  237.  ' 
necessaries, 

tor  i ecessaries  found  and  provided,  168. 
for  necessaries  found  lor  wife  before  marriage,  187. 
wages, 

for  the  wages  of  an  interpreter  of  foreign  languages, 

113, 

for  wages  as  a servant,  205. 
for  wages,  as  a mate  of  a ship,  211. 
for  a common  sailor’s  wages,  212.  . \ 

use  and  hire  of  goods, 

for  the  use  and  hire  of  goods  employed  in  the 
funeral,  176. 

for  the  use  and  hire  of  goods,  256. 
fre’cht , drmunage,  wharfage,  carriage  of  goods, 
for  freight,  226. 

for  demurrage  of  a lighter,  229. 
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QUANTUM  MERUIT  IN  ASSUMPSIT  contiutsd  : 

for  the  wharfage  of  goof’s,  wharfed  and  Ifcaded  out 
of  vessels  on  plaintiffs  wharf,  230. 
for  the  wharfage  of  goods  wharfed,  and  put  on 
board  defendant's  vessel,  231. 
for  the  mooring  of  vessels,  2M. 
for  carriage  of  goods  by  a common  carrier,  23S. 
use  and  occupation, 

for  the  use  and  occupation  of  a house  and  land, 

240. 

for  the  use  and  occupation  of  unfurnished  rooms, 

241. 

for  the  use  and  occupation  of  ready  furnished 
rooms,  2-12. 

for  the  use  and  occupation  of  land,  243. 
for  the  use  and  occupation  of  a warehouse  for  the 
stowage  of  goods,  249. 

for  the  use  and  occupation  of  a house  by  a thud 
person,  250. 

for  the  use  of  a seat  in  a pew  in  the  church,  259. 
for  the  care  and  hire  of  cattle,  <Src., 

for  horse-meat,  stabling,  and  attendance,  252. 
for  the  agistment  of  cattle,  253. 
for  the  hire  of  horses,  255. 
for  a stone-horse  covering  a mare,  258. 
allornies,  5rc. 

for  an  attorney’s  bill,  261. 
for  a proctor’s  bill,  265. 

for  a proctor,  in  prosecuting  an  appeal  in  the  court 
of  delegates,  2<i7- 

services,  sales,  lettings  to  hire,  Stc., 

for  teaching  defendant’s  wife  music,  269. 
for  the  sale  ot  horses,  270. 
for  the  hire  of  a whiskey,  271. 
for  premiums  of  insurance,  273. 
for  the  hire  of  an  iron  kimlage,  275. 
for  the  hire  of  a billiard  table,  276. 
for  the  hire  of  a fulling-mill,  and  clay  found  by  the 
plaintiff,  277. 
for  the  hire  ofa  punt,  278. 
for  work  done  as  a factor,  279. 
for  a curate  against  his  rector,  28_L 
for  the  standing  o!  a coach,  2S5. 
for  salvage  of  an  anchor  and  cable,  ^SO. 
for  the  hire  ofa  ship,  288. 
fora  farrier’s  bill  for  shoeing  horses,  289. 
for  a farrier’s  hill  for  curing  horses,  290. 
for  carrying  a passenger  on  board  a ship,  291. 
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QUANTUM  MERUIT  IN  ASSUMPSIT  continued: 
for  the  tonnage  ol  goods,  293. 
for  the  sale  of  a standing  crop  of  grass,  294. 
surviving  partners, 

for  goods  sold  and  delivered,  298. 
against  work  and  labour,  299. 
for  and  against  executors,  4fC., 

for  work  done  and  materials  found,  ats.  an  executor 
on  promises  to  the  testator,  305. 
for  work  and  labour  generally,  ats.  an  executor  on 
promises  to  the  testator,  300'. 
for  work  and  labour  and  materials,  ats.  an  executor, 
on  promises  to  him  in  that  capacity.  3 IQ. 
for  a quarter’s  rent,  ats.  an  executor,  314. 
for  work  and  labour  against  an  executor,  319. 

QUANTUM  MERUIT  IN  DEBT: 

form  of  the  quantum  meruit  count,  387. 
for  goods  sold  and  delivered,  3?K). 
for  work  and  labour  generally,  and  for  work  and  labour 
and  materials  found,  SOI. 
for  use  and  occupation  ot  house  and  land,  393. 

QUANTUM  VALEBAT: 

as  to  assumpsit  on  quautum  vale  bat,  137. 
count, 

for  goods  sold  and  delivered,  139: 

QUEEN: 

to  be  sued  as  a feme  sole,  4,  n.  5. 
beginning  of  a declaration  by,  34. 

QUI  TAM: 

beginning  of  a declaration  in  debt,  qui  tarn,  in  K.  B.,  49. 
ditto  in  C.  P.  ib. 


REBUTTER: 
what,  31. 

RECOGNISANCE  of  BAIL: 
debt  on, 

debt  is  preferable  to  scire  facias  on  recognisance  of 

bail,  429. 
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RECOGNISANCE  OF  BA  I L continued : 

the  defendant  cannot  be  arrested  on  recognisance 
of  bail,  ib. 

theacetlam  requisite  to  he  put  in  the  writ,  ib. 
the  venue  is  local,  ib.  n,  f. 

declaration  on  a recognisance  of  bail  by  bill,  in 
K.  B.,  the  original  action  having  been  in  as- 
sumpsit, ib. 
ditto  in  C.  P.,  431. 

REGISTER  BOOK  OF  MARRIAGES: 
in  the  nature  of  records,  102. 

a copy  produced  Ironi  the  register  book  must  be  on 
plain  paper,  without  stamps,  ib. 
and  such  copy  must  be  proved  by  the  party  who  made 
it,  ib. 

REJOINDER: 

what,  20,  _ - — - - 

RENT,  vide  Use  and  Occupation : 
rent,  what,  244. 

declaration  by  an  executor  for  a quarter’s  rent,  where 
the  testator  died  in  the  middle  of  the  quarter,  31S. 

REPLEADER: 
what,  32. 

when  not  granted,  3S. 

aJ. 

REPLEVIN: 

beginning  of  a declaration  in  K.  B.  in  replevin,  or 
C.  P..  34* 

ditto  by  the  assignee  of  a replevin  bond,  in  K.  B., 
„ 103. 

ditto  in  C.  P.  104. 
debt  on  replevin  bond, 

* of  the  stat.  LL  Geo.  2.  and  the  replevin  bond,  4g2, 
of  the  assignment  of  the  bond,  ib. 
who  is  entitled  to  the  assignment  and  when,  423, 
declaration  by  the  assignee  of  a replevin  bond, 
where  the  proceedings  in  replevin  were  removed 
by  re.  fa.  lo.  into  the  K.  B.  and  plaintiff  obtained 
judgment  there,  ib. 

REPLICATION : 

replication,  what,  97. 

may  confess  and  avoid  the  plea,  or  traverse  or  deny  the 
fact,  20. 
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REPLICATION  continued : 

how  replication  concludes  when  defendant  rejoins  on 
new  matter,  29. 

* * 

REQUEST: 

when  must  be  stated,  11. 
when  it  must  be  proved,  251. 

ROOMS: 

declaration  for  the  use  and  occupation  of  unfurnished 
rooms,  240. 

declaration  for  furnished  rooms,  242. 


s. 


SALVAGE: 

salvage,  what,  2S7. 
allowed  by  all  nations,  ib. 

declaration  for  the  salvage  of  an  anchor  and  cable,  28(5. 

SAILOR,  see  title  Seamen  and  Seamen's  Wages : 

-declaration  for  common  sailors’  wages,  against  the 
owner,  212. 

as  to  sailors’  wages,  213. 

SCHOOLMASTER: 

declaration  for  work  and  labour  as  a schoolmaster,  lfi.Q. 
SCHOOL-MISTRESS: 

declaration  for  work  and  labour  as  a school-mistress.  172. 

SEAMEN,  see  titles  Sailor  and  Seamen's  Wages  : 
may  sue  in  the  Admiralty  Court,  214- 
may  sue  the  master  or  owner,  213. 

SEAMEN’S  WAGES: 

as  to  sailors’  wages,  213: 

if  a ship  be  lost  before  it  comes  to  a delivering  port,  no 
wages  are  due,  ib. 

' the  whole  voyage  to  be  performed,  or  no  wages,  ib. 
what  is  holden  to  be  an  entire  voyage,  ib. 
when  entitled  to  wages,  when  not,  ib. 
if  advance  money  be  paid  in  part  of  freight,  and  named 
so  in  the  charter  party,  though  ship  be  lost,  before  it 
comes  to  a delivering  port,  yet  wages  are  due,  ib. 
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SEAMEN’S  WAGES  continued  : 

if  no  freigut  is  taming,  mariners  not  entitled  to  wages, 
214. 

but  if  there  be  a special  agreement  to  allow,  the  general 
rule  does  not  control  it,  ib. 

if  an  officer  or  sailor  serves  on  board  a letter  of  marque, 
for  wages  difring  voyage,  and  a share  of'  all  prizes,  he 
is  not  entitled  to  any  part  of  wages,  if  snip  is 
taken  before  the  completion  of  voyage,  ib. 
in  all  quesfio  is  concerning  wages,  the  officers  and  com- 
mon mariners  are  exactly  on  the  same  footing,  ib. 
if  ship  is  seized  for  debt,  orfot  having  contraband  goods 
on  board,  sailors  have  a right  to  wages  to  time  of 
seizure,  ib. 

the  mariners  may  sue  in  the  admiralty  court,  and  have 
remedy  against  the  ship  and  owners,  as  well  as  mas- 
ter, ib. 

so  of  officers  under  the  master,  as  mate,  &c.  91  ■>. 
but  if  there  is  any  agreement,  wberehy  mariners  are  to 
receive  wages  in  any  other  manner  than  as  usual,  or 
if  agreement  be  under  seal,  the  mariners  must  sue 
. • at  law,  ib. 

master,  on  his  contract,  cannot  sue  in  admiralty,  ib. 
if  ship  be  cast  away,  through  mariners’  default,  they 
lose  their  wages,  ib. 
so  if  taken  by  pirates,  ib. 
so  if  they  decline  to  fight,  ib. 

if  seaman  becomes  an  hostage,  he  is  entitled  to  wages, 
ib. 

the  master  must  sue  at  common  law,  ib. 
mariners  may  sue  either  master  or  owners,  and  each 
must  bring  a separate  action,  ib. 
the  action  must  be  brought  in  six  years,  216. 

SERVANT,  vide  title  Shop-book. 

an  agreement  for  the  hire  of  a menial  servant  need  not 
be  stamped,  166. 

declaration  by  a servant  for  his  wages,  204. 
evidence  to  support  the  action,  205. 

SET-OFF: 

ol  the  plea  of,  24.  • 

SHIP: 

declaration  for  the  hire  of  a ship,  28fL 

ditto  for  carrying  a passenger  on  board  a 6hip,  291. 

for  repairs  of,  see  title  Ships,  Repair  of. 
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SHIPS,  REPAIR  OF: 

the  owner  is  liable  for  repairs  at  home,  217. 
if  done  abroad,  master  may  hypothecate  the  ahip’s  bot- 
tom, ib. 

the  plaintiff  has  his  election  either  to  sue  the  master 
who  employs  him,  or  the  owners,  ib. 
but  if  on  a special  undertaking  froth  either,  the  other 
discharged,  ib. 

to  subject  a person  as  owner,  he  must  be  absolute  own-  • 
. ■ er,  ib. 

master  not  liable  for  work  done  to  the  ship,  before  he 
became  master,  ib. 

' the  owners  liable  to  repairs,  though  ship  be  burned  in 
the  dock  before  the  work  finished,  218. 

SHIPWRIGHT,  see  title  Ships,  Repair  of : 

declaration  for  work  done  as  a shipwright,  216. 

SHOP-BOOKS : 

. when  good  evidence,  162. 

proof  of  the  hand-writing  of  a servant,  who  made  en- 
tries of  delivery  of  goods,  dead,  is  good  evidence, 
ib. 

copy  of  day-book  no  evidence,  but  may  be  looked  into 
to  refresh  the  party’s  memory,  ib. 
the  entries  in  books  can  only  be  proved  by  the  clerk 
who  made  them,  16S. 

SOUTHWARK: 

beginning  of  a declaration  in  the  borough  or  town  and 
borough  court  of  Southwark,  115. 

SPECIAL  PLEAS: 

usually  in  the  affirmative,  26. 

sometimes  in  the  negative,  ib. 

always  advance  new'  matter,  ib. 

must  be  averred  to  be  true,  ib. 

bad,  if  they  only  amount  to  the  general  issue,  ib. 

when  to  plead  specially,  27. 

STAMPS: 

bills  of  exchange  and  promissory  notes  must  be 
stamped,  331. 

the  stamp  duties  upon  inland  bills  and  promissory  notes, 
ib.  > 

the  stamp  duties  upon  foreign  bills  of  exchange,  ih. 
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STAMPS  continued : 

if  a bill  or  note  be  stamped  with  a stamp  of  a superior 
value,  but  of  a different  denomination,  the  commis- 
sioners may  restamp  it  with  a proper  stamp,  332. 
if  it  is  stamped  with  a proper  stamp,  though  of  a 
greater  denomination,  it  is  a good  bill  or  note,  ib. 
what  checks  are  exempt  from  stamp  duties,  382. 

STATIONERS’  COMPANY: 

beginning  of  declaration  by  the  Stationers’  Company  in 
K.  B.,  106. 
ditto  in  C.  P.,  ib. 

ditto  against  the  Stationers’  Company,  in  K.  B.  or 
C.  P.,ib. 

SUGGESTION  OF  DEATH: 

beginning  of  a declaration,  suggesting  the  death  of  one 
of  the  plaintiffs,  after  issuing  the  writ  in  K.  B.,  43. 
ditto  of  one  of  the  defendants  in  K.  B.,  ib. 
ditto,  when  one  of  the  plaintiffs  dies  after  the  issuing 
of  the  writ  in  C.  P.  ib. 

ditto  if  one  of  the  defendants  die  in  C.  P.,  44. 

SURGEON: 

declaration  for  work  and  labour  as  a surgeon,  177. 

SURREJOINDER: 
what,  SO. 

SURVEYOR; 

declaration  by  a surveyor  for  drawing  of  plans  and  sur- 
veying of  houses,  206. 

declaration  as  a surveyor  and  measurer,  208. 
a surveyor  is  only  to  be  paid  according  to  his  labour, 
200. 


T. 


TENANTS  IN  COMMON: 

in  real  and  mixed  actions,  shall  sever  in  action,  4. 
but  in  personal  actions,  shall  sue  jointly,  5. 

TENDER: 

•f  the  plea  of,  23. 
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TERM  : 

how  stated,  8. 

TONNAGE: 

for  tonnage  of  goods,  992.  » 

TRANSFER,  see  titles  delivery  and  Indorsement. 

TRAVERSE: 
what,  28. 

rules  relai  ing  thereto,  ib. 

when  traverse  is  necessary,  ib. 

there  cannot  be  a traverse  upon  a traverse,  29. 

it  must  be  taken  to  some  material  point  aitedged,  ib. 

TRESPASS: 

several  trespasses  may  be  joined  in  one  writ,  6. 


UNDERTAKER  : 

declaration  for  work  and  labour  by  plaintiff  as  an  un- 
dertaker, 174. 

UNDERWRITING:' 

of  a bill  of  exchange  is  an  acceptance,  347. 

USE  AND  HIRE  OF  GOODS: 

declaration  for  the  use  and  hire  of  goods  employed  ia 
a funeral,  176. 

declaration  for  the  use  and  hire  of  goods,  255. 

USE  AND  HIRE  OF  CARRIAGES: 
for  the  use  and  hire  of  a whiskey,  270. 
for  the  use  and  hire  of  a coach,  271. 
for  the  use  and  hire  of  a post-chaise,  ib. 

USE  AND  HIRE  OF  HORSES: 

for  the  use  and  hire  of  horses,  271. 

USE  AND  OCCUPATION: 

an  assumpsit  for  use  and  occupation  may  be  main- 
tained for  rent,  if  the  contract  be  not  by  deed,  244. 
so  if  .tenant  for  lift  dies,  his  executor  may  have  as- 
v sumpsit  for  the  whole,  or  a proportion  ot  such  rent, 
ib. 
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USE  AND  OCCUPATION  continued : 

at  common  law,  assumpsit  would  lie  for  rent  upon  an 
express,  though  not  an  implied  promise,  ib. 
so  where  the  rest  rvation  is  of  a sum  in  gross,  ib. 
if  tenant  in  tail  die,  a week  before  rent  due,  without 
issue,  his  executor  will  be  entitled  to  an  apportion- 
ment, 1246.  • 

if  wife  lias  an  annuity,  payable  quarterly,  and  die  in  * 
the  middle  of  the  quarter,  annuity  shall  be  appor- 
tioned, ib. 

an  executor  cannot  add  a count  in  his  own  right,  with 
a debt  due  to  the  testator,  ib. 
nil  habuit  in  tenancntis,  not  a good  plea  in  an  action  for 
use  and  occupation,  ib. 

parol  evidence  is  not  admissible  to  prove  an  additional 
rent  payable  by  a tenant,  beyond  that  expressed  in  a 
written  agreement  for  a lease,  ib. 
in  this  action  simony  cannot  be  given  in  evidence, 
where  rent  had  before  been  paid.  ttMS.  - 
if  a woman  of  the  town  take  lodgings  for  the  purpose 
of  receiving  male  visitors,  this  action  cannot  be 
maintained,  247. 

the  grantee  of  an  annuity  may  support  this  action,  but 
not  if  he  brings  an  ejectment  for  the  rent,  and  reco- 
vers, ib. 

this  action  may  be  supported  by  the  tenant,  against  his 
under-tenant,  ib. 

payment  of  rent  nineteen  years  cannot  set  up  a title  in 
another,  ib. 

but  tenant  may  shew  the  plaintiff" s interest  determined, 
ib.  • 

tenant  by  parol  from  year  to  year  liable,  if  he  gives  no- 
tice to  quit,  to  double  rent,  ib. 
proof  to  support  the  action,  ib. 
declarations, 

declaration  for  the  use  and  occupation  of  a house, 

239- 

ditto  for  unfurnished  rooms,  240. 
ditto  for  ready  furnished  rooms,  242. 
ditto  for  the  use  and  occupation  of  land,  243. 
declaration  for  the  use  and  occupation  of  a ware- 
house for  the  stowage  of  goods,  &c.  249. 
ditto  for  the  use  and  occupation  of  a house  by  a 
third  person,  250. 

ditto  for  the  use  and  occupation  of  a seat  in  a pew 
at  church,  259. 

ditto  for  use  and  occupation  of  a house  and  land 
im  debt,  392. 
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VALUE  RECEIVED: 

is  not  necessary  to  express  these  words  in  a bill  of  ex- 
change or  promissory  note,  328. 


VENUE: 


local,  9. 

on  penal  statutes,  ib. 
transitory,  10. 
statement  of  the  venue,  ib. 

when  the  veuue  in  the  declaration  must  agree  with  the 


writ,  11. 

every  material  and  traversable  fact  should  be  stated 
with  a venue,  15. 

the  venue  in  an  action  on  a bail  bond  is  transitory. 


1.01,  n.  li- 
on recognisance  of  bail  bond,  429,  n.  f. 


VINTNERS*  COMPANY  : 
beginning  of  a declaration  by  the  Vintners’  Company,  in 
K.B.,  109. 
ditto  in  C.  P.,  ib. 

ditto  against  the  Vintners’  Company,  in  K.  B.  or  C.  P.f 
ib. 


w. 


WAGES  : 

servants, 

declaration  for  servant’s  wages,  204. 
teamen,  tee  title  Seamen's  Wages. 

declaration  for  wages  as  a mate  of  aship,  211. 
declaration  for  common  sailor’s  wages,  212. 


WALES: 

beginning  of  a declaration  in  the  court  of  Great  Ses- 
sions of  Wales,  1 1G. 


WAREHOUSE  : 

declaration  for  the  use  and  occupatiou  of  a warehouse 
for  the  stowage  of  goods,  &c.  249. 
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WARDEN  OF  THE  FLEET: 

beginning  of  a bill  against,  in  C.  P.,  62.  : 

WHARF: 

■what,  932. 

WHARFAGE  AND  WHARFINGERS: 
of  wharfage,  232. 

the  rates  to  be  settled  by  the  king  and  council,  233. 
wharfingers  are  entitled  to  lien  by  the  general  custom 
of  trade,  ib. 

if  the  consignee  tenders  the  freight,  the  master  of  the 
ship  has  no  right  to  detain  the  goods  for  wharfage,  ib. 
wharfingers,  in  London,  are  not  entitled  to  wharfage 
for  goods  unladen  into  lighters  out  of  barges  fastened 
to  their  wharfs,  ib. 

wharfage  is  due  for  landing  on  the  wharfs,  234. 
declaration  for  the  wharfage  of  goods  landed  out  of  ves- 
sels on  plaintiff’s  wharf,  230. 
the  like  for  goods  wharfed  and  put  on  board  defen- 
dant’s vessels,  231. 

WHISKEY: 

for  the  use  and  hire  of  a whiskey,  270. 

WORK  AND  LABOUR: 
how  to  declare,  157, 163. 

if  the  plaintiff  declares  on  a special  agreement,  and  fails 
in  proving  it,  he  may  go  into  evidence  on  the  gene- 
ral counts,  16'5. 

if  the  agreement,  under  which  the  work,  &c.  have  been 
done,  be  by  parol,  it  is  in  no  case  necessary,  when 
the  remuneration  was  to  be  in  money,  to  state  the 
terms  of  it  in  the  declaration,  ib. 
when  this  action  cannot  be  maintained,  164. 
declarations, 

declaration  for  work  and  labour  generally,  164. 

ditto  for  work  and  labour,  and  materials  found, 
ib. 

declaration  for  work  and  labour  of  plaintiff,  with 
his  horses,  carts,  and  carriages,  166. 

declaration  for  work  and  labour  as  a school-master, 
169. 

declaration  for  work  and  labour  as  a school-mis- 
tress, 171. 

declaration  for  work  and  labour  as  an  interpreter, 

173. 

declaration  for  work  and  labour  as  an  undertaker, 

174. 

L I. 
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WORK  AND  LABOUR  continued, 

declaration  for  work  and  labour  as  a surgeon,  177. 
declaration  for  work  and  labour  as  a man-midwife,  in 
delivering  defendant’s  wife,  178. 
declaration  for  work  and  labour  for  delivering  another 
woman  other  than  the  defendant’s  wife,  180. 
declaration  for  work  and  labour  as  an  apothecary,  ib. 
declaration  for  work  and  labour  of  plaintiffs  wife  as  a 
midwife,  182. 

for  work  and  labour  by  plaintiff  and  his  servants,  183. 
declaration  by  husband  and  wife,  for  work  done  for  the 
wife  before  marriage,  184. 

declaration  for  work  and  labour  as  a surveyor  in  draw- 
ing plans,  surveying  houses,  &c.  206. 
for  work  and  labour  in  and  about  going  ofjournies,  207. 
declaration  for  work  and  labour  as  a surveyor  and  mea- 
surer, 208. 

declaration  for  work  and  labour  in  and  about  the  cur- 
ing of  a wound  by  a person  not  a surgeon  or  apo- 
thecary, 209. 

declaration  for  work  done  as  a shipwright,  21 0. 
declaration  for  work  and  labour  ats.  the  assignee  of  a 
bankrupt,  21S. 

ditto  ats. surviving  assignee  of  a bankrupt,  221. 
ditto  for  work  done  as  a barge-master,  936. 
declaration  for  work  and  labouras  an  attorney,  261. 
for  work  and  labour  and  materials  found,  ats.  of  an 
executor  on  promises  to  the  testator,  304. 
for  work  and  labour  and  materials  found,  ats.  an  exe- 
cutor on  promises  made  to  him  in  that  capacity,  310. 
for  work  and  labour  against  an  executor,  319. 
for  work  and  labour  generally,  and  for  work  and  la- 
bour and  materials  found,  in  debt,  391. 


the  END. 
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